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NOBTHEBN  PaOIFIO   B.    Oo. 

V. 

Shdocell.  ^ 

(Advance  Case,  Montana.    January,  1886.) 

The  franchise  of  the  Northern  Pacific  K.  was  given  by  act  of  Con- 
gress, and  the  road  made  a  military  and  post  road  for  the  benefit  of  the 
goyernment  of  the  United  States.  Whatever  is  necessary  and  useful  in 
operating  the  road  belongs  to  and  goes  with  the  franchise,  and  no  law  of 
Montana  Territory,  or  any  other  jarisdiction  less  than  that  which  created  it, 
can  in  any  manner  rightfully  invade  or  impair  the  privileges  and  immunities 
thus  conferred. 

If  an  office  safe  at  a  depot  on  the  road,  in  which  the  agent  of  the  company 
deposits  and  keeps  his  daily  receipts  of  money  and  valuable  papers,  is  use- 
ful and  facilitates  the  operation  of  the  road,  it  cannot  be  seizea  on  execution 
against  the  company.  The  finding  of  the  jury,  that  the  safe  in  question  was 
not  necessary  or  useful  for  such  purpose,  reviewed,  and  held  contrary  to  the 
evidence. 

Appeal  from  the  first  district  court  of  Custer  County. 
Sander^y  CktUen  <&  Sanders  for  the  appellant. 

Wade,  C.  J. — The  only  questions  presented  by  this  appeal  are 
the  following,  viz.: 

1.  Does  the  evidence  support  the  verdict  and  justify  it  f 

2.  Can  the  property  of  the  Northern  Pacific  K.  Co.  S5S2f" 

in  the  Territory  of  Montana,  necessary,  convenient,  and  usual  for 
running  and  operating  said  road,  be  lawfully  seized  and  sold  on 
execution  to  satisfy  a  judgment  against  said  company  t 

The  property  in  question  is  a  certain  office  safe,  known  as  a 
Diebold  combination  safe,  which  was  seized  on  an  execution  issued 
out  of  the  probate  court  of  Yellowstone  county,  and  taken  from 
the  plaintifrs  depot  and  station,  at  the  town  of  Billings,  in  said 
county,  and  sold  at  auction,  whereby  the  defendant  claims  title  and 
right  of  possession.  There  was  a  verdict  and  judgment  for  defend- 
ant, and  the  plaintiff  appeals. 

As  to  the  question  whether  the  safe  in  controversy  was  a  part  of 
the  usual,  neoessary,  and  convenient  equipment  of  the  facu, 

Norihern  Pacific  K.  Co.,  to  enable  it  to  operate  its  road,  at  the 
time  it  was  seized  on  execution,  the  testimony  showed  that  the  safe 
was  in  use  by  the  plaintiff  in  and  about  its  business  as  a  railroad 
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company,  in  the  depot  at  Billings,  and  was  the  only  safe  there ; 
that  it  was  in  daily  use  by  the  company  in  its  railroad  business 
thereat,  in  keeping  therein  the  moneys  received  by  the  company 
which  amounted  to  from  two  hundred  to  five  thousand  dollars  per 
day,  and  in  the  preservation  of  its  books  of  account  of  said  railroad 
business  at  said  station ;  that  since  the  safe  had  been  taken  away 
the  agent  at  Billings,  in  consequence  of  its  seizure,  had  been  com- 
pelled to  use  safes  of  other  parties,  by  their  consent,  or  else  carry 
said  moneys  on  his  person,  and  in  the  opinion  of  said  agent  said 
safe  was,  under  the  circumstances,  a  necessaiy  part  of  the  equip- 
ment and  furniture  of  the  plaintiff  at  said  depot.  It  also  appeared 
in  evidence  that  there  was  a  bank  in  said  town,  with  a  vault,  where- 
in plaintiff  was  permitted  to  deposit  its  moneys,  books,  .and  papers, 
and  that  the  plamtiff  had  procured  no  other  safe  since  the  one  in 
question  was  seized. 

The  foregoing  was  all  the  testimony  at  the  trial  concerning  the 
questions  proposed. 

Upon  this  state  of  facts  the  court  instructed  the  jury  as  follows : 
^^  If  it  has  been  proved  to  your  satisfaction,  by  a  preponderance  of 
iKSTBuonomTo  evidence,  that  this  safe  was  an  office  safe — was  in  use  at 
'^^'  the  depot  at  this  station — that  it  was  a  usual  and  neces- 

sary part  of  the  furniture  in  such  office,  in  the  preservation  and 
safe-keeping  of  the  moneys,  books  of  account,  ana  valuable  papers 
used  in  the  transaction  of  the  business  of  the  plaintiff  at  such  depot, 
and  essential  to  the  proper  and  safe  conduct  of  such  business  there, 
then  you  should  find  for  the  plaintiff. 

^^  In  this  case  the  question  arises,  whether  the  property  can  be 
seized  under  execution  for  the  payment  of  the  debts  of  the  com- 
pany, inasmuch  as  it  is  held  to  be  essential  to  the  ordinary  and 
economical  use  of  the  railroad  company.  There  are  certain  clafises 
of  property  belonging  to  railroad  companies  not  subject  to  seijsare 
ana  sale  upon  execution,  such  as  their  tracks,  rolling  stock,  depots, 
shops,  and  machinery,  the  use  of  which  is  essential  to  the  opera- 
tion of  the  road ;  the  reason  for  this  being  that  such  seizure  ana  sale 
would  result  in  the  destruction  of  the  property. 

^^  There  are  certain  other  classes  of  property  which  maybe  seized 
and  sold  upon  execution  against  a  railroad  company,  sucn  as  lands 
and  personal  property  not  used  in  the  running  and  operation  of 
the  road.  Such  property  is  always  subject  to  execution,  and  it  is 
the  duty  of  the  snenff  to  search  for  tnis  kind  of  property  upon 
which  to  levy.  An  office  safe  is  a  necessary  part  of  the  furniture 
in  a  town  where  the  business  is  important  and  extensive,  and 
where  the  receipts  of  the  railroad  company  are  of  so  large  an 
amount,  and  the  books  required  to  keep  the  accounts  of  the  office 
containing  valuable  memoranda,  as  that  it  would  be  proper  and 
prudent  U>  preserve  them  from  depredation  or  destruction  by  the 
use  of  a  safe. 
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^^And  in  this  case,  if  yon  find  from  the  evidence  the  business 
here  so  extensive,  the  receipts  so  valuable,  as  that  a  pradent  man 
would  require  the  use  of  a  safe,  then  you  should  find  for  the 
plaintiff." 

These  instructions  correctly  stated  the  law,  and  were  applicable 
to  the  facts  in  the  case.  Borer,  in  his  work  on  railroads,  ^S£SI^S?to  op* 
vol.  2,  p.  901,  says:  "  The  corporate  franchise,  rights,  JStTSloioTM 
and  property  of  a  railroad  corporation  incidental  J^SSi.*^"  "*" 
thereto  cannot  at  common  law  be  seized  or  sold  upon  execution  at 
law  against  the  company ;  nor  can  the  appurtenances,  easements, 
appliances,  or  works  used  for  the  practical  operation  of  the  road 
be  levied  upon  or  sold  at  law  upon  execution  separate  from  the 
franchise  any  more,  or  more  legally  than  the  whole  can  be  sold 
together.  Such  sale  would  impair  its  value  and  impede  its  use  by 
the  public,"  citing  the  following  authorities:  Gue  t;.  Tide-water 
Canal  Co.,  24  How.  263 ;  Borer  on  Judicial  Sales,  sec.  1068  ;  Coe 
V.  Columbus,  P.  &  I.  B.  Co.,  10  Ohio  St.  372;  Western  Pa.  E. 
Co.  V.  Johnston,  59  Pa.  St.  290 ;  Youngman  v.  Elmira  &  W.  B. 
Co.,  65  Id.  278 ;  Bayard's  Appeal,  72  Id.  453 ;  Thomas  v.  Arm- 
strong, 7  Cal.  286 ;  Stewart  v.  Jones,  40  Mo.  140 ;  Hatcher  v. 
Toledo,  W.  &  W.  B.  Co.,  62  111.  477 ;  James  v.  P.  &  G.  E.  Co.,  8 
Mich.  91 ;  Ammant  v.  New  Alexandria  &  P.  T.  Co.,  13  Serg.  & 
E.  212;  Plymouth  B.  Co.  v.  Colwell,  39  Pa.  St.  337;  Borer  on 
Judicial  Safes,  sec  1069. 

In  One  v.  Tide  Water  Land  Co.,  Chief  Justice  Taney  says :  ^^  It 
would  be  against  the  principles  of  equity  to  allow  a  single  creditor 
to  destroy  a  fund  to  which  other  creditors  had  a  right  to  look  for 

Eyment,  and  equally  against  the  principles  of  equity  to  permit 
m  to  destroy  tlie  value  of  the  property  of  tlie  stockliolders,  by 
dissevering  from  the  franchise  property  which  was  essential  to  its 
useful  existence.'' . 

In  Herman  on  Executions,  551,  it  is  said  the  rule  and  common 
law  is,  that  the  franchises  and  corporate  rights  of  a  corporation, 
and  the  means  invested  in  theni,  which  are  necessary  to  tne  exist- 
ence and  maintenance  of  the  object  for  which  they  are  created, 
are  incapable  of  being  transferred  and  granted  away  by  any  ad- 
vene process  against  them. 

The  plaintiff  has  the  right  to  operate  its  road  through  the  Terri- 
tory of  Montana,  and  to  have  all  the  works  and  appliances  essen- 
tial to  its  useful  existence  as  a  railroad.  This  franchise  was  given 
by  act  of  Congress,  and  the  road  made  a  military  and  PujtmrrB 
post  road  for  the  benefit  of  the  government  of  the  K?°^  °tE 
Uoited  States,  and  whatever  is  necessary  and  useful  in  '^'»«>* 
operating  the  road  belongs  to  and  goes  with  the  franchise,  and  no 
law  of  the  Territory,  or  any  other  jurisdiction  less  than  that  which 
created  it,  can  in  any  manner  rightfully  invade  or  impair  the  privi- 
leges and  immunities  thus  conferred. 
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If  an  office  safe  at  a  depot,  in  which  the  agent  deposite  and 
keeps  his  daily  receipts  and  valoable  papers,  is  useful  and  facili- 
tates the  successful  operation  of  the  road,  it  could  no  more  be 
.  seized  on  execution  than  could  a  section  of  the  rails,  or  road  bed, 
or  a  water-tank.  These  things  are  incidental  to  the  franchise  and 
cannot  be  disturbed.  They  are  the  means  by  which  the  franchise 
is  exercised.    They  are  the  necessary  instruments  of  its  use. 

The  charter  of  the  plaintiff  authorizes  and  empowers  it  to  lay 
out,  locate,  construct,  furnish,  maintain,  and  enjoy  a  continuous 

8HIZUBX  OF  oF^  ^*^1^^^^  ^^°®j  ^^^^  ^®  appurtenances,  from  Lake  Supe- 
r^'^Sm  wr  rior  to  Puget's  sound,  and  if  an  office  safe  at  any  depot 
on  said  road  is  useful  and  convenient  to  the  plaintiff 
in  the  enjoyment  of  said  franchise,  then  the  same  is  protected 
from  seizure  on  execution.  This  franchise  or  right  to  maintain 
and  enjoy  the  road  is  not  limited  and  restricted  to  what  is  barely 
necessary  for  that  purpose,  but  extends  to  what  is  appropriate  and 
useful,  and  actually  in  use. 

Bailroad  companies  can  be  made  to  pay  their  debts,  bat  the 
remedy  is  not  by  seizing  and  selling  property  that  would  destroy 
the  road,  and  thereby  prevent  it  earning  money  for  its  creditors. 

The  testimony  shows,  without  question  or  contradiction,  that 
this  safe  was  an  office  safe,  used  by  plaintiff  in  its  depot  at  Billings 
station,  in  the  regular  daily  business  of  the  road,  ana  tliat  the  same 
was  a  necessary  part  of  the  equipment  and  furniture  of  said  depot 
for  the  purposes  of  such  business.  The  court  instructed  the  jury 
that  if  it  had  been  proved  by  a  preponderance  of  the  evidence 
that  the  safe  in  question  was  an  omce  safe,  used  in  the  depot  at 
Billings,  and  that  it  was  a  usual  and  necessary  part  of  the  furniture 
in  such  office  for  the  safe-keeping  of  moneys,  books  of  account, 
and  valuable  papers,  used  in  the  transaction  of  plaintiff's  business* 
and  essential  to  the  proper  and  safe  conduct  of  such  business,  then 
they  should  find  for  the  plaintiff. 

The  jury,  by  their  verdict  for  the  defendant,  must  have  found 
from  the  evidence  that  the  safe  was  subject  to  sale  on  execution, 
▼noicT  OP-  ^^^'  *^*  reason  that  the  same  was  not  a  usual  and  neces- 
FOBSD  TO  m-  sary  part  of  the  equipment  and  furniture  of  said 
depot,  and  essential  and  proper  to  the  safe  conduct  of 
the  business  oi  the  road.  There  is  no  evidence  to  support  such  a 
finding  or  verdict.  The  verdict  is  a  direct  contradiction  of  all 
the  testimony  in  the  case. 

The  agent  of  the  plaintiff  testified  that  the  safe,  considering  the 
business  at  the  Billings  depot,  was  a  necessary  part  of  the  equip- 
SAra  SABT  ^^^^  *^^  furniture  of  the  depot  for  the  purposes  of 
TO  BQuipraT  such  business,  and  there  was  no  evidence  to  contradict 
OF  DKPOT.  ^j^^  agent,  or  to  call  in  question  his  statement  as  to  the 
necessities  of  plaintiff's  business  at  that  point.  But  the  jury,  in 
answer  to  a  special  issue  submitted,  say  that  the  safe  in  controversy 
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was  not  necessary  in  carrying  on  the  business  of  the  company.  In 
this  they  contradicted  the  only  witness  on  the  subject,  and  make  a 
special  hnding  in  the  yery  face  of  all  the  testimony  on  the  question 
submitted. 

Appellate  courts  are  slow  to  disturb  the  yerdict  of  a  jurp',  and 
will  not  do  so  if  there  is  eyidence  to  support  the  yerdict.  Ming  v. 
Tniett,  1  Mont.  328.  But  if  the  yerdict  is  a  flat  contradiction  of 
all  the  eyidence  in  the  case,  and  there  is  nothing  to  support  it,  it 
woald  be  a  reproach  to  the  law,  and  to  those  who  administer  it,  to 
permit  such  a  yerdict  to  stand. 

Judgment  is  reyersed,  and  cause  remanded  for  a  new  trial. 

What  Property  of  a  Raifroad  can  be  taken  in  Execution. — ^The  franchise 
of  a  railroad  or  other  corporation  cannot  be  subjected  to  sale  on  judgment 
and  execution  for  its  debts  without  legislative  authority.  Hatcher  e.  Toledo, 
etc.,  R.  Co.,  62  111.  477;  Bruffett  e.  G.  W.  R.  Co.,  25  111.  853;  Atkinson  v. 
Railroad  Co.,  15  Ohio  St.  21 ;  Toung  e.  Railroad  Co.,  65  Pa.  St.  278;  W.  R. 
Co.  9.  Johnson,  59  Pa.  St.  295;  Oue  v.  Canal  Co.,  24  How.  268;  Wood  v. 
Turnpike  Co.,  24  Cal.  474.  The  franchise  of  a  corporation  is  held  to  be  a 
privilege,  granted  and  held  in  personal  trust,  and  cannot  b^transferred  by 
forced  sale,  or  by  voluntary  assignment,  except  by  permission  of  the  govern- 
ment, and  when  that  permission  is  granted  the  mode  of  transfer  pointed 
out  must  be  followed.     Wood  v.  TVuckee  Turnpike  Co.,  24  Cal.  474. 

The  land  of  a  railroad  company  beyond  what  is  actually  dedicated  to  cor- 
porate purposes  is  bound  by  the  lien  of  judgments  against  the  corporation, 
and  is  liable  to  be  levied  upon  under  execution  and  sold  by  the  sheriff  as  is 
the  land  of  any  other  debtor;  but  the  purchaser  at  such  sale  takes  only  that 
which  is  not  necessary  for  the  full  enjoyment  and  exercise  of  the  corporate 
franchise,  no  matter  how  the  land  may  have  been  acquired  by  the  corpora- 
tion. Plymouth  R.  Co.  v.  Colwell,  89  Pa.  St.  847;  see  also  Ammant  e. 
New  Alexandria,  etc..  Turnpike  Co.,  18  S.  &  R.  212;  Toungman  e.  Elmira, 
etc.,  R.  Co.,  65  Pa.  St.  278. 

In  those  States  in  which  the  rolling  stock  used  in  operating  the  road  is 
considered  to  be  affixed  to  the  realty,  and  as  such  to  pass  under  a  mortgage 
of  the  railroad,  it  is  not  subject  to  levy  or  sale  upon  execution.  Macon,  etc., 
R.  Co.  e.  Parker,  9  Ga.  877;  Coney  e.  Pittsburg,  etc.,  R.  Co.,  8  Phila.  (Pa.) 
178;  Shamokin  Valley  R.  Co.  e.  Livermore,  47  Pa.  St.  465.  But  in  other 
States  such  property  is  treated  as  nersonalty,  and  as  such  is  subject  to  levy 
and  sale  upon  execution.  Randall  e.  Elwell,  52  New  York,  521 ;  Hayle  v. 
Plattsburg,  etc.,  R.  Co.,  54  N.  T.  814;  Stevens  «.  Buffalo,  etc.,R.  Co.,  81 
Barb.  590;  Williamson  i).  New  Jersey,  etc.,  R.  Co.,  29  N.  J.  Eq.  811;  Bos- 
ton, etc.,  R  Co.  V.  Guimore,  87  N.  H.  410;  Coe  v,  Columbus,  etc.,  R.  Co.,  10 
Ohio  St.  372. 

In  the  case  of  Coe  e.  Columbus,  etc.,  R.  Co.,  mpra^  the  court,  after  decid- 
ing that  locomotives,  cars,  etc.,  should  be  considered  as  personalty,  says: 
*'  We  have  no  hesitation  in  coming  to  the^ conclusion,  that  what  we  have  de- 
scribed as  the  personal  property  of  the  corporation,  employed  in  the  use  of 
its  road  and  franchise,  is  liable  for  the  payment  of  its  debts.  We  think  the 
line  can  be  clearly  drawn  between  the  interest  in  real  estate  and  the  franchise 
connected  therewith,  and  the  movable  things  employed  in  the  use  of  the 
franchlBe.^' 

In  'ntus  e.  Mabee,  25  III.  257,  it  was  held  that  an  iron  safe  was  liable  to  be 
taken  in  execution  against  a  railroad  company  owning  it;  also  a  planing- 
mill  not  attached  to  the  freehold. 
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HoLMAK  et  al. 

V. 

State  ex  rd.  Gibson. 

(Advance  Cau^  Indiana,    March  12,  1886.) 

Where  the  State,  by  an  information  in  the  nature  of  a  quo  tearranto,  di- 
rectly challenges  the  right  of  certain  parties  to  act  as  a  railway  corporation, 
and  it  appears  that  many  of  the  subscribers  for  the  stock  were  notoriously 
insolvent,  and  had  no  expectation,  at  the  time  they  subscribed,  of  ever 
paying  their  subscription,  thus  leaving  the  amount  subscribed  in  good  faith 
less  than  that  required  by  the  statute,  a  judgment  of  forfeiture  is  proper. 

Appeal  from  Huntington  circuit  court. 

Z.  M.  Nimde  and  T,  E,  EIMson  for  appellant. 

C.  W.  Wathina  and  MiUigan  dk  Whddock  f  oi  appellee. 

MrroHELL*  J. — The  State,  by  an  information  in  the  nature  of  a 
quo  warrcmto^  charged  that  William  J.  Holman  and  10  others 
were  assuming  to  act  as  a  corporation  under  the  name  of  the  Fort 
Wayne,  Warren  &  Brazil  R.  Co.;  that,  as  such  corporation,  they 
Facts.  Were  making  contracts,  incurring  debts,  soliciting  aid 

from  townships,  towns,  and  cities,  making  surveys,  appropriating 
lands,  etc.,  without  any  warrant  or  authority  of  law.  They  were 
challenged  to  show  by  what  authority  tliey  assumed  so  to  act.  By 
a  special  answer  the  defendants  admitted  they  were  acting  ^  a 
railway  corporation,  and  alleged  that  they  were  dnly  organized  and 
incorporated  under  the  law.  With  their  answer  they  exhibited  a 
copy  of  their  articles  of  association,  which  they  averred  had  been 
duly  filed  in  the  office  of  the  Secretary  of  State.  Upon  the  articles 
thus  exhibited  it  appeared  that  15  persons  had  each  subscribed  for 
$3400  of  the  capital  stock,  the  whole  amount  of  which  was  fixed 
at  $60,000.  A  reply  was  filed  admitting  the  signing  and  filing  of 
the  articles  of  association,  and  the  subscription  to  the  stock.  It 
was,  however,  averred  that  many  of  the  subscribera  to  the  stock 
were,  at  the  time  of  making  such  subscriptions,  wholly  and  noto- 
riously insolvent,  and  made  no  pretence  of  being  able  to  pay  their 
subscriptions,  and  that  others  oi  such  subscribers  were  not  worth 
half  the  amount  subscribed  by  them ;  that  the  solicitor  of  the  sub- 
scriptions, and  promoter  of  the  corporation,  was  a  subscriber  to 
the  stock,  was  wholly  and  notoriously  insolvent  himself,  and  knew 
of  the  insolvency  of  many  of  the  other  subscribers ;  that  one  of  the 
subscribers,  in  addition  to  being  insolvent  at  the  time  of  making 
his  subscription,  was  also  a  minor,  which  was  known  to  the  pro- 
moters of  the  scheme.  It  was  further  charged  that  the  capital 
stock  had  not  been  subscribed  in  good  faith,  but  that  the  subscrip- 
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tions  were  received  for  the  parpose  of  securing  a  colorable  organi- 
zation to  be  made  on  paper.  Evidence  was  offered  tending  to 
prove  the  averments  contained  in  the  reply.  A  judgment  of  for- 
feiture was  rendered. 

The  statute  providing  for  the  organization  of  railroad  corpora- 
tions enacts,  in  substance,  that,  whenever  stock  to  the  amount  of 
at  least  $50,000,  or  $1000  for  each  and  every  mile  of  proposed 
road,  sfiall  have  been  subscribed,  any  number  of  the  statdtoetpbo. 
subscribers,  not  less  than  15,  may,  under  certain  regu-  ^^°"- 
lations  prescribed,  form  a  railroad  corporation.     The  question  pre- 
sented for  consideration  is,  must  the  $50,000  of  stock,  which  is 
required  to  be  subscribed  as  a  condition  precedent  to  the  organiza- 
tion, be  subscribed  in  good  faith  by  persons  who  had  a  reasonable 
expectation  that  they  will  be  able  to  pay,  or  will  subscriptions, 
some  of  which  are  merely  simulated,  lulfil  the  purposes  of  the 
statute?    Where  the  information  is  against  the  corpomtion  eo 
nomine^  an  inquiry  such  as  that  proposed  cannot  be  made.     In 
such  a  case  the  bringing  of  the  suit  against  the  corporation  in  its 
corporate  name  is  an  admission  of  its  corporate  existence,  and  it  is 
not  necessary  for  the  corporation  to  show  that  it  had  performed 
the  conditions  precedent  to  its  corporate  existence.     High,  Extr. 
Rem.  §  661.     So,  also,  where  the  question  of  the  regularity  of  the 
organization  is  made  in  a  collateral  proceeding,  it  is  not  admissible 
to  show  the  insolvency  of  subscribers  to  the  stock.     It  was  accord- 
ingly held  in  Miller  v.  Wildcat  Gravel  Boad  Co.,  52  Ind.  51,  that 
in  a  suit  upon  an  unconditional  subscription  of  stock  evidence  of 
the  insolvency  of  some  of  the  subscribera  was  immaterial.     There 
are  cases  which  hold  that  an  assessment  against  a  subscriber  to 
stock  cannot  be  collected  until  at  least  the  minimum  amount  re- 
quired by  the  statute  has  been  subscribed  by  persons  apparently 
able  to  pay  for  the  shares  subscribed.     In  such  cases  the  subscrip- 
tions 01  insolvent  persons,  infants,  and  married  women  are  not 
counted.    Railroad  Co.  v.  JBolton,  48  Me.  451 ;  Philh'ps  v.  Bridge 
Co.,  2  Mete.  (Ky.)  219;  Mor.  Priv.  Corp.  §  279;  Pierce  R.  55 
and  notes.     The  fact  that  some  of  the  subscribers  to  the  stock 
of  a  corporation  become  insolvent  after  such  subscriptions  are 
made  will  not  of  itself  support  an  information  in  the  nature  of  a 
quo  wa/rramjto.    State  v.  Bailey,  16  lud.  46. 

The  case  before  us  is  an  information  by  the  State  challenging 
the  right  of  certain  individuals  to  act  as  a  corporation,  and  assert- 
ing that,  by  reason  of  the  colorable  character  of  the  subscriptions, 
they  never  became  an  incorporation.  It  is  therefore  a  natum  of  thb 
direct  inquiry  on  behalf  of  tlie  State,  calling  upon  the  ^^'• 
individuals  named  to  show  by  what  authority  they  assume  to  act 
as  a  corporation.  In  such  case,  while  it  may  be  sufficient  prima 
fade  to  show  the  filing  of  articles  of  association,  and  a  subscription 
of  the  minimum  amount  of  stock  required  by  law,  we  do  not  think 
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such  showing  is  conclasive  npon  the  State.  It  is  true,  the  statate 
does  not  in  terms  prescribe  tnat  the  subscriptions  mnst  have  been 
ma^e  in  good  faith,  or  that  the  subscribei'S  must  have  been  at  the 
time  of  making  their  sabscriptions  solvent,  and  apparently  able  to 
pay.  But  it  mnst  be  impliea  that,  at  least  between  the  State  and 
the  persons  to  whom  the  privilege  of  erecting  themselves  into  a 
8UBS0RIBBB8  corpoKition  is  granted,  good  faith  and  fair  dealing 
ivomiBij!!  "'  should  be  observed.  Merely  simulated  subscriptions, 
made  by  persons  who  are  neither  actually  nor  apparently  able  to 
pay  the  amount  subscribed,  cannot  answer  the  purpose  of  the 
statute.  Such  subscriptions  are  shams,  and  are  to  be  denounced 
as  a  fraud  upon  the  law.  They  are  an  attempt  to  acquire  corporate 
functions,  not  by  a  compliance  with  the  law,  but  by  a  disingenuous 
evasion  of  it.  Jersey  City  Gas  Co.  v.  Dwight,  29  N.  J.  Eq.  242. 
Such  subscriptions  must  stand  upon  the  same  basis,  and  be  deter- 
mined upon  the  same  considerations,  that  govern  any  other  busi- 
ness transaction.  It  cannot  be  doubted  that  a  person  may  in  good 
faith  become  a  subscriber  to  the  stock  of  a  corporation,  as  he  may 
become  the  purchaser  of  goods,  for  a  sum  larger  than  he  is  then 
able  to  pay,  and  more  than  he  is  at  the  time  actually  worth  in 
property.  But  such  a  subscriber  must  have  subscribed  in  good 
faith,  with  a  reasonable  expectation  and  an  apparent 
itoSt'"^  or  prospect  of  being  able  to  pay  assessments  on  his  stock 
GOOD  FAITH.  ^  ^^^^  might  thcrcaf tcr  be  called  for.  Where,  how- 
ever, a  subscriber  is  both  insolvent,  and  has  no  prospect  or  expec- 
tation of  being  able  to  pay,  and  such  subscription  is  taken  with 
knowledge,  it  cannot  be  counted  in  making  up  the  minimum  re- 
quired by  statute.  Where  articles  of  association  were  tendered 
with  a  subscription  of  $50,000  to  the  capital  stock  by  15  persons, 
it  was  a  representation  that  that  amount  was  pledged  and  available 
as  necessity  might  require.  Upon  the  faith  of  that  representation, 
the  State  authorized  the  persons  making  it  to  assume  the  functions 
and  franchises  of  a  corporation.  On  the  same  principle  that  one 
individual  may  reclaim  his  property  which  has  been  sold  to  an- 
other who  is  insolvent,  and  who  had  at  the  time  no  intention  to 
pay  or  prospect  of  being  able  to  pay  for  it,  may  the  State  reclaim 
the  privilege  granted  by  it  under  like  circumstances.  Standing  by 
until  important  interests  were  acquired  by  the  corporation  might 
estop  the  State,  or  lapse  of  time  might  cure  the  defect  in  the  or- 
ganization.    Sleeth  V,  Gordon,  87  Ind.  171. 

Nothing  of  that  kind  is  either  pleaded  or  proved  in  this  case. 
It  is  abundantly  established  by  the  evidence  that  most  of  the  sub- 
scribers to  the  stock  had  not  only  neither  the  ability,  actual  or 
nfsoLVBHCY  OF  apparcut,  at  the  time  they  subscribed  to  pay  any  calls, 
BUBscRiBKRs.  |j^j.  j|.  appcars  further  that  they  had  no  purpose  or  ex- 
pectation that  they  would  be  called  upon  to  pay,  or  tnat  they  could 
pay  anything,  if  called  upon.     As  a  condition  to  its  assent  to  the 
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grant  of  corporate  powers  to  a  railway  company,  the  State  requires 
XhBt  an  available  capital  of  at  least  $50,000  shall  be  provided  as  a 
seenritj  for  persons  with  whom  the  corporation  proposes  to  tran- 
sact business,  and  as  a  guaranty  that  it  will  prosecute  the  proposed 
work.  If  obtaining  merely  feigned  subscriptions  [>uts  it  beyond 
the  power  of  the  State  to  withdraw  its  assent,  then  it  is  within  the 
power  of  designing  persons  to  obtain  the  franchise  of  a  corporation 
by  a  merely  pretentious  compliance  with  the  law,  and  by  that 
means  exclude  others  who  might  execute  a  beneficial  public  im- 
provement, while  the  existing  coiporation  is  wholly  unable  to  do 
anything  except  to  harass  those  who  may  be  induced  to  deal  with 
it. 

We  think  the  evidence  sufBciently  shows  that  the  defendants 
held  themselves  out  as  a  corporation. 

The  judgment  is  affirmed,  with  costs. 

ZoLLASS,  J.,  did  not  participate  in  the  decision  of  this  case. 
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V. 

Matthews. 
(77  Alabama,  867.) 

Tbs  mere  ezprefleion  of  an  opinion  cannot  be  a  fraudulent  representation, 
nnleaa  fidaely  made,  with  intent  to  deceive,  and  actually  deceiying;  nor 
can  it  constitute  a  fraud,  vitiatine  a  contract  thereby  procured,  when  it  re- 
lates to  a  matter  equally  open  to  both  parties. 

A  subecription  to  the  stock  of  an  incorporated  railroad  company,  procured 
by  the  fraua  of  the  company's  agent  soliciting  subscriptions,  may  be  defeated 
on  the  plea  of  fraud,  when  the  company  attempts  to  enforce  it  by  suit. 

There  are  cases  of  fraud,  and  other  unlawful  acts,  particularly  acts  of  the 
same  general  character  continuous  in  their  nature,  where  it  is  permissible  to 
proTe  other  similar  transactions  occurring  at  or  about  the  same  time,  as  shed- 
dinff  some  light  on  the  particular  transaction  in  controversy ;  but,  in  an  action 
against  a  subecriber  for  stock  in  a  railroad  company,  who  defends  on  the 
ground  of  fraudulent  representations  by  the  company's  agent  in  procuring 
bis  subscription,  he  cannot  be  allowed  to  prove  similar  representations  made 
by  said  agent  to  other  subscribers  in  the  same  neighborhood. 

A  statement  as  of  fact  by  the  vendor  of  an  article,  on  which  the  purchaser 
has  a  right  to  rely,  and  on  which  he  does  rely,  purchasing  on  the  faith  of  it, 
constitutes,  if  false,  a  good  defence  to  an  action  for  the  purchase-money, 
thouffh  not  known  by  the  seller  to  be  false ;  and  this,  not  on  the  ground  of 
fraud,  but  of  failure  of  consideration;  but  this  principle  does  not  apply  to  a 
statement  which  is  merely  the  expression  of  an  opinion. 

Representations  by  the  agent  of  a  railroad  corporation,  soliciting  sub- 
scriptions for  stock  from  persons  living  along  the  contemplated  route  of  the 
roao,  as  to  its  intended  location,  and  the  time  within  which  it  will  be  com- 
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pleted  to  a  particular  place,  are  but  the  mere  ezpreflsion  of  an  opinjon,  and 
neither  constitute  a  fraud,  nor  are  arailable  as  a  defence  to  an  action  on  a 
subscription  for  stock  made  on  the  faith  of  them,  unless  known  by  the  agent 
to  be  false,  and  made  by  him  with  intent  to  deceive. 

Although  an  action  on  the  defendant's  subscription  for  stock  cannot  be  de- 
feated on  the  ground  of  fraud,  when  the  represen^tions  of  the  corporation's 
soliciting  agent  were  merely  the  expression  of  an  opinion  as  to  the  probable 
location  and  completion  of  the  road ;  yet,  if  the  agent  further  represented 
that  the  money  subscribed  would  be  refunded  unless  the  road  was  so  located 
and  completed,  and  he  was  authorized  to  make  these  representations,  the 
action  will,  it  seems,  be  enjoined  in  equity,  on  proof  of  the  insolvency  of  the 
corporation  and  its  abandonment  of  the  work  before  completion. 

Appeal  from  the  Circuit  Court  of  Crenshaw. 

Tried  before  the  Hon.  H.  D.  Clayton. 

This  action  was  brought  bj  the  appellant,  a  domestic  corpora- 
tion, against  Eli  Matthews  and  M.  T.  Mathews ;  was  commenced 
on  the  14th  February,  1883,  and  was  founded  on  a  writing  signed 
by  the  defendants,  which  was  in  these  words  : 

"  Crenshaw  County,  Ala.,  July  26th,  1881.  On  the  first  day  of 
December,  1882,  we  promise  to  deliver  to  the  Montgomery  South- 
ern R.  Co.  two  bales  of  middling  cotton,  of  500  lbs.  each,  at  the 
Alabama  Warehouse  in  the  city  of  Montgomery,  the  proceeds  of 
which  is  to  be  credited  to  our  account,  as  payment  upon  two  shares 
of  the  capital  stock  in  said  railway  company  subscribed  by  us;  and 
in  case  we  make  default  in  the  delivery  of  said  cotton,  or  any  part 
thereof,  as  above  provided,  then  we  hereby  agree  to  pay  to  said 
Montgomery  K.  Co.,  in  money,  the  market  price  of  such  cotton  in 
said  city  of  Montgomery  on  said  day;  and  to  secure  the  faithful 
performance  of  this  contract,  we  hereby  waive  all  exemptions  to 
which  we  are  or  may  then  be  entitled  under  the  laws  or  constitution 
of  this  State."  » 

The  complaint  set  out  this  instrument,  averred  the  failure  of  the 
defendants  to  deliver  the  cotton  as  stipulated,  whereby  they  became 
liable  to  pay  the  money  as  specified,  and  claimed  the  money,  with 
interest.  The  defendants  pleaded  the  general  issue,  and  several 
special  pleas,  some  of  whicli  alleged  that  the  writing  sued  on  was 
void  for  fraud,  having  been  procured  by  the  false  representations 
of  the  plaintiflE's  a^nt.  These  representations  were  stated  in  the 
several  pleas  in  these  words:  (3)  "Before  the  making  and  the 
execution  of  said  note  by  these  defendants,  thesaid  plaintiff's  agent, 
who  was  M.  L.  Kirkpatrick,  represented  to  these  defendants  that 
the  said  railroad,  for  stock  in  which  thesaid  note  was  given,  would 
run  near  his  land,  within  from  one  to  two  miles  thereof,  substanti- 
ally along  the  18th  range  line,  and  would  be  built  within  two  years 
from  the  date  of  said  note,  to  a  point  near  Kutledge,  and  below  the 
.lands  of  these  defendants ;  and  defendants  aver  that  more  than  two 
vears  have  elapsed  since  the  making  of  said  note,  and  that  plaintifi 
has  not  built  or  run  said  railroad  near  the  land  or  place  of  ousiness 
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of  these  defendants ;  nor  has  said  road  been  built  to  a  point  near 
Bntledge,  and  below  the  lands  of  these  defendants ;  and  said  repre- 
sentations were  false  and  fraudulent,  and  without  these  representa- 
tions they  would  not  have  given  said  note."  (4)  *^  Said  note  is  "^ 
void  of  fraud,  in  this :  That  at  and  before  the  execution  of  said 
note  by  these  defendants,  M.  L.  Kirkpatrick,  who  was  the  plain- 
tiffs asent,  represented  to  these  defendants  that  said  railroad  would 
be  buiR  to  Butledge,  or  within  three  miles  of  RutledTO,  within 
two  years  at  furthest  from  the  date  of  said  note  ;  and  defendants 
aver  that,  believing  said  representations  to  be  true,  and  relying  on 
the  same,  they  made  and  executed  said  note,"  etc. ;  with  the  addi- 
tional averment  that  said  road  was  not  so  built,  and  said  representa- 
tions were  fraudulent.  (5)  "That  said  note  was  procurea  by  the 
false  and  fraudulent  representations  of  M.  L.  Kirkpatrick,  who  was 
at  the  time  the  plaintin's  agent  in  procuring  subscriptions  to  the 
capital  stock  of  said  corporation,  in  this :  Said  Kirkpatrick  repre- 
sented to  these  defendants,  before  they  signed  said  note,  that  said 
railroad  would  be  built  to  Butledge,  or  within  three  miles  of  Kut- 
ledge,  in  said  county  of  Crenshaw,  within  two  years  at  furthest 
from  the  date  of  said  note,  and  would  be  built  on,  or  substantially 
on  the  18th  range  line,  and  that  said  road  would  run  near  the  lands 
of  these  defendants ;"  which  representations,  it  was  further  averred, 
were  false  and  fraudulent,  but  were  believed  by  defendants  to  be 
true.  The  6th,  7th,  8th,  and  9th  pleas  setup  a  failure  of  considera- 
tion ;  alleging,  in  varying  phraseology,  that  the  consideration  was 
the  location  and  completion  of  the  road  according  to  the  represen- 
tations of  plaintiff's  said  agent,  and  that  the  road  had  not  been  so 
located  ana  completed. 

The  plaintiff  demurred  to  these  special  pleas,  assigning  numer- 
ous grounds  of  demurrer  to  each  :  to  the  3a,  nine  ;  to  the  4th  and 
5th,  twenty-nine  ;  and  to  the  6th,  7th,  8th,  and  9th,  the  same  as  to 
all  the  former.  One  of  the  causes  of  demurrer  specially  assigned 
to  each  plea  was,  ^'  that  the  representations  set  up  as  a  bar  to  plain- 
tiff's riglit  to  rAsover  were  mere  matters  of  opinion  of  said  agent." 
The  court  overruled  the  demurrers,  on  all  of  the  grounds  specially 
assigned,  and  issue  was  joined  on  all  of  the  pleas. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the  defend- 
ants thus  testified  in  their  own  behalf:  ^^  At  the  time  said  obliga- 
tion now  sued  on  was  executed  by  them,  they  met  said  Kirkpatrick 
(who,  it  was  proved,  was  plaintiff's  agent  to  solicit  subscriptions  to 
the  capital  stock  of  said  corporation)  in  the  public  road,  and  hebe- 

§  an  to  solicit  subscriptions  from  them  for  said  road.  Defendants 
eclined  to  take  any  stock,  and  said  that  they  did  not  care  for  a 
road  over  in  the  mud  in  Montgomery  county  ;  that  they  did  not 
want  to  go  through  the  mud  a  part  of  the  way,  and  did  not  feel 
able  to  pay  for  otners  to  enjoy  the  road  ;  but  that  they  were  will- 
ing to  subscribe  for  stock,  upon  the  condition  that  they  were  not 
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to  pay  aDything  until  the  road  was  built  to  Bockj  Mount,  or  the 
county  line  between  Montgomery  and  Crenshaw  counties.  Kirk- 
patrick  then  stated  that  he  was  satisfied  the  road  would  be  built 
to  Bocky  Mount  within  a  short  time,  and  would  be  built  to  But- 
ledge,  or  within  three  miles  of  Butledge,  within  eighteen  months, 
or  two  years ;  that  the  way  to  get  the  road  was  to  put  all  the  little 
sums  together,  and  let  the  president  and  ofiScers  of  the  road  see 
that  we  wanted  it,  and  it  would  be  built ;  that  he  knew  Dr.  Le- 
Grand  and  Uncle  Joe,  and  the  road  would  be  built.  Defendants 
then  stated,  that  they  wanted  the  condition  inserted  in  the  contract, 
that  they  were  not  to  pay  anything  until  the  road  reached  Bocky 
Mount ;  and  Kirkpatrick  replied,  that  the  road  would  be  built  to, 
or  within  a  mile  of  Bocky  Mount,  by  the  time  the  note  fell  due, 
and  would  be  built  to  Bntledge,  or  near  there,  within  eighteen 
months,  or  two  years ;  that  if  it  was  not  built  to  Butledge,  or  near 
three,  the  people  in  Crenshaw  county  who  subscribed  should  have 
their  money  back ;  and  that  the  road  would  be  built  along  the  18th 
range  line,  which  was  within  a  mile  or  two  of  their  lands.  Kirk- 
patrick also  pnlled  out  a  large  bundle  of  contracts  for  stocky  named 
seyeral  parties  who  had  taken  stock,  and  said  that  he  wanted  to 
carry  up  all  the  contracts  alike,  and  it  would  make  no  difference 
if  the  condition  was  not  inserted,  as  the  note  or  contract  would  be 
void  if  the  road  was  not  built  to  Bocky  Mount  by  its  maturity. 
Upon  this  condition,  and  these  representations,  defendants 
said  that  they  would  take  the  stock  and  give  their  notes; 
and  Kirkpatrick  thereupon  filled  out  the  notes,  and  defend- 
ants signed  them  without  reading  or  hearing  them  oyer. 
Without  the  statement  and  representations  thiit  the  road  would  he 
built  to  Rocky  Mount  hy  the  moiturity  of  the  note^  or  it  would  he 
void,  and  that  t/ie  road  would  he  huilt  to  JSutledgej  or  within  three 
miles  of  RuUedge,  within  eighteen  months,  or  two  yea/rs  at  furth- 
est, defendants  would  not  have  signed  or  given  said  note.  The 
plaintifiE  objected  to  the  admission  of  the  statement  shown  by  the 
words  italicized,  and  excepted  to  the  overruling  of  their  objection. 

"  The  defendants  were  allowed  to  prove,  also,  by  several  wit- 
nesses, against  the  objection  and  exception  of  the  plaintiff,  that 
they  were,  each  of  them,  subscribers  to  the  capital  stock  of  said 
plaintiff  corporation,  and  made  their  subscriptions  to  said  M.  L. 
Kirkpatrick,  as  plaintiff's  agent,  a  short  time  before  the  date  of 
said  note  sued  on;  and  that  said  Kirkpatrick  represented  and 
stated  to  each  of  them  that  said  road  wonld  be  built  to  Butlege,  or 
within  three  miles  of  Butledge,  within  eighteen  months,  or  two 
years  at  furthest,  from  the  giving  of  their  several  notes,  and  that 
the  money  paid  by  them  would  be  refunded,  if  it  was  not  so  built." 
To  the  admission  of  this  evidence  an  exception  was  duly  reserved 
by  the  plaintiff. 

"  Said  Kirkpatrick  testified  for  plaintiff,  in  rebuttal,  substantial- 
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Ijj  that  he  was  plaintifiPs  agent  in  soliciting  snbscriptionB  to  its 
capital  stock;  tnat  he  at  no  time  represented,  as  a  fact,  that  the 
road  would  be  built  to  any  particular  point,  or  upon  any  particular 
line ;  that  he  did  not  represent  to  the  defendants  that  it  wonld  be 
built  to  Bocky  Mount,  but  did  express  to  them  his  opinion  that  it 
-would  be  built  to  Rutledge  at  some  time,  but  did  not  say  any  par- 
ticular time,  and  did  not  tell  them  that  he  would  defend  them 
against  said  note  if  not  so  built ;  also,  that  at  the  time  he  took  de- 
fendants' said  note,  or  obli^tion,  he  had  authority  from  the  com- 
pany to  state  that,  if  said  road  was  not  built  to  Bntledge,  the 
money  would  be  refunded  to  the  people  of  Crenshaw  county.  He 
further  testified,  also,  that  the  road  was  built  only  to  ^  BelPs  Store ' 
in  Montgomery,  about  eleven  miles  from  Kocky  Mount ;  that  it 
had  not  been  located  at  all  beyond  said  store,  and  the  money  had 
all  given  out ;  that  plaintiff  had  ceased  to  work  on  the  road  in 
June,  or  July,  1882,  and  there  was  no  prospect  of  the  road  going 
beyond  said  store;  tliat  the  subscriptions  in  Crenshaw  county 
amounted  to  about  $18,000,  and,  if  all  collected,  would  not  extend 
the  road  three  miles." 

The  court  charged  the  jury,  at  the  request  of  defendants — 

1.  "  If  the  jury  believe,  from  the  evidence,  that  Kirkpatidck,  as 
plaintiff's  agent,  stated  and  represented  to  the  defendants  as  a  fact, 
before  the  making  of  the  note  sued  on,  that  the  road  would  be 
built  to  Rutledge,  or  within  three  miles  of  Kutledge,  within  eigh- 
teen months,  or  two  years  at  furthest  from  the  making  of  said 
note ;  and  that  the  road  has  not  been  built  to  Rutledge,  nor  within 
three  miles  of  Rutledge,  within  the  time  stated,  but  has  only  been 
built  to  *  Bell's  Store'  in  Montgomery  county,  about  twenty-five 
miles  f i*om  Rutledge ;  and  that  plaintiff  has  done  nothing  what- 
ever since  June,  or  July,  1882,  to  extend  or  build  said  road  further ; 
and  that  without  this  representation  so  made,  defendants  would 
not  have  given  or  executed  the  note  sued  on, — then  the  jury  may 
find  for  the  defendants." 

2.  "  If  the  jury  believe,  from  the  evidence,  that  Kirkpatrick,  as 
plaintiff's  agent,  represented  to  defendants  as  a  fact,  at  the  time 
the  note  sued  on  was  given,  that  the  railroad  would  be  built  to 
Hocky  Mount  by  or  before  the  maturity  of  the  note ;  and  that 
aaid  note  was  given  upon  the  condition  that  it  was  not  to  be  paid, 
and  would  be  void,  unless  the  road  was  built  to  Bocky  Mount  by 
the  maturity  of  said  note  on  December  1st,  1882 ;  and  that  said 
road  has  never  been  built  to  Bocky  Mount,  and  plaintiff  has  done 
nothing  since  June,  or  July,  1882,  and  is  doing  nothing  to  build 
said  road  beyond  '  Bell's  Store,'  eleven  or  twelve  miles  from  Bocky 
Mount  towards  Mont^mery ;  and  further,  that  these  representa- 
tions were  false,  and  mat  the  defendants,  without  these  representa- 
tions and  conditions,  would  not  have  given  the  note  sued  on, — 
then  they  should  find  for  the  defendants." 
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3.  "  No  one  can  hold  an  interest  procared  for  him  bj  the  f rand 
of  another,  any  more  than  if  the  frand  was  committed  by  himself. 
And  if  the  jury  believe,  from  the  evidence,  that  Kirkpatrick,  at 
the  time  he  solicited  and  took  the  note  sned  on,  was  plaintifPs 
agent  for  that  purpose,  and  was  sent  out  by  plaintiff  to  solicit  snb- 
scriptions  for  stock  and  take  notes  therefor,  without  any  limitations 
as  to  his  authority  or  power  to  make  representations  such  as  are  set 
out  in  the  pleading  in  this  case ;  and  that  he  did  make  the  repre- 
sentations charged  as  true  and  facts,  and  they  were  false  and 
fi-audulent,  and  induced  defendants  to  make  and  give  the  contract 
now  sued  on ;  and  plaintiff  is  here  seeking  to  enforce  the  contract; 
thus  procured  by  the  false  and  fraudulent  representations  of  plain- 
tiff^s  said  agent,  if  they  so  believe,  the  consequences  of  such  false 
and  fraudulent  representations  cannot  be  avoided  by  plaintiff,  when 
they  are  set  up  to  [defeat]  the  contract  sued  on^" 

The  plaintiff  excepted  to  these  and  other  charges  given  bv  the 
court,  and  requested  the  following  charges  in  writing :  (1)  '^  If 
the  jury  believe,  from  the  evidence,  that  said  Kirkpatrick  made 
representations  of  facts  to  the  defendants,  which  induced  them  to 
subscribe  to  the  capital  stock  of  said  railroad  company,  and  the 
facts  as  represented  were  of  matters  which  were  as  open  to  the  in- 
quiry of  the  defendants  as  of  said  Kirkpatrick ;  then  the  defend- 
ants cannot  avail  themselves  of  the  representations  so  made,  as  a 
defence  to  this  suit."  (2)  ^^  If  the  jury  find,  from  the  evidence, 
that  Kirkpatrick  made  representations  of  facts  as  are  set  out  in  the 
defendants'  pleas  in  this  case,  which  were  an  inducement  to  them 
to  sign  the  note  sued  on ;  then  it  was  the  duty  of  the  defendants 
to  exercise  reasonable  diligence  to  ascertain  their  truth  or  falsity,  and 
if  they  failed  to  do  so,  they  cannot  set  up  the  falsity  of  such  repre- 
sentations in  bar  of  the  plaintiff's  action.^'  The  court  refused  each 
of  these  charges,  and  the  plaintiff  excepted  to  their  refusal. 

The  several  rulings  of  tiie  couit  on  tne  pleadings  and  evidence, 
the  charges  given,  and  the  refusal  of  the  charges  asked,  are  now 
assigned  as  error. 

tMo.  D.  Gardner  (and  with  him  Sayre  dk  Ora/oei)  for  the  ap- 
pellant. 

John  OamhU,  contra. 

Stone,  C.J. — In  Hives  v.  Mont.gomery  South  Plank-Road  Co., 
30  Ala.  92,  the  suit  was  on  a  subscription  to  the  capital  stock  of 
the  plank-road  company.  The  defence  was  fratid  in  procuring  the 
subscription.  On  the  trial,  ^^  the  defendant  offered  to  prove  that. 
Fraud  ih  pbo-  before  he  subscribed  for  any  stock  in  saia  company, 
^.  and  before  its  organization  under  its  charter,  two  of  its 
subscribers  for  stock,  one  of  whom  was  afterwards 
elected  president,  and  the  other  secretary  of  the  corporation,  repre- 
sented to  him  that  the  road  would  be  so  located  as  to  pass  through 
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his  plantation^  thereby  greatly  enhancing  the  value  of  his  lands ; 
that  these  representations  were  repeated  l>j  them  after  their  elec- 
tion to  their  respective  oflices ;  and  thereupon  defendant  subscribed 
for  five  shares  of  the  capita]  stock  of  said  company ;  and  that  said 
road,  as  afterwards  located,  did  not  pass  within  five  miles  of  de- 
fendant's plantation."  This  testimony  was  rejected  by  the  court, 
on  plaintifPs  motion;  and  the  propriety  of  that  ruling  was  the 
BoIe  question  presented  in  this  court.  In  passing  on  that  question, 
the  majority  of  this  court  said:  '^We  cannot  doubt  that  the  de- 
clarations of  those  officers,  as  offered  by  the  defendant,  were  rele- 
vant and  admissible.  Those  declarations  certainly  throw  some  light 
upon  one  of  the  material  questions  in  the  case  ^  and  to  exclude  them 
is  to  deny,  practically,  to  the  dq;fendant  the  right  to  prove  the  very 
basis  on  which  he  rests  his  defence.  Until  these  declarations  are 
proved,  it  is  impossible  to  show  that  they  were  false,  or  that  they 
formed  an  inducement  to  the  defendant  to  subscribe."  It  will  be 
observed  that,  in  the  case  above,  we  did  not  decide  that  the  repre- 
sentation, even  if  not  kept  and  conformed  to  as  a  promise,  was  in 
itself  sufficient  to  avoid  the  subscription.  That  question  was  not 
before  us.  We  simply  held  that  it  was  legsl  evidence — a  predicate 
for  further  testimony. 

An  opinion  expressed,  even  if  not  realized,  cannot,  without 
more,  become  a  fraudulent  representation.  2  Brick.  Dig.  14,  §§ 
16,  SI ;  Lake  v.  Security  Loan  Assoc,  72  Ala.  207.  If,  however, 
such  opinion  is  falsely  expressed,  with  intent  to  deceive,  and  does 
deceive,  this  constitutes  such  opinion  or  representation  a  false  state- 
ment of  fact,  and  vitiates  a  contract  thereby  procured,  unless  the 
representation  relates  to  a  matter  equally  open  to  both  parties. 
This  could  not  deceive. 

In  Pierce  on  Bailroads,  61,  it  is  said :  ^^  This  defence  [fraud  in 
procuring  a  subscription]  is  usually  founded  in  statements  known 
to  be  fake  by  its  official  managers,  and  made  by  them,  or  by  agents 
in  their  behalf,  concerning  the  financial  condition  and  earnings  of 
the  company,  the  amount  subscribed,  or  other  material  facts  calcu- 
lated to  tempt  subscribers.  They  may  be  made  by  officers  and 
aeents  directly  to  subscribers,  or  through  a  prospectus  issued  by 
the  company  to  the  public,  for  the  purpose  of  obtaining  subscrip- 
tions. •  .  .  "Equity  will  set  aside  a  subscription  when  procured  by 
fraud."  And  on  page  62  it  is  said :  ^^  The  subscriber  cannot  de- 
fend on  the  ground  of  fraud,  .  .  where  it  declared  only  opinions 
instead  of  facts,  or  where  it  declared  facts  of  which  the  subscriber 
had  means  of  knowledge."  The  same  doctrine  is  expressed  in 
Morawetz  on  Corp.  §  809,  and  in  1  Bedf .  on  Railways,  5th  ed. 
172-^.  See,  also,  14  Amer.  Law  Beview,  192-3 ;  Franklin  Glass 
Co.  V.  Alexander,  9  Amer.  Dec.  92,  note,  102 ;  Miss.,  Ouachita  & 
Bed  River  R.  Oo.  v.  Cross,'  20  Ark.  443 ;  Evansville,  Ind.  &  CI. 
S.  L  R.  Co.  V.  Posey,  12  Ind.  363 ;  Smith  v.  R.  River  Co.,  2  L. 
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E.  Eq.  Cas.  262 ;  Water  Valley  Man.  Co.  v.  Seaman,  53  Miss.  665 ; 
Hanover  Junction  S.  Co.  v.  Haldman,  82  Penn.  St.  36 ;  Cmmp 
V.  D.  S.  Min.  Co.,  7  Grat.  352. 

In  Pennsylvania,  the  rule  tliat  parol  testimony  cannot  be  received 
to  vary  the  terms  of  a  written  contract  does '  not  prevail ;  and, 
hence,  in  that  State  the  rulings  ai'e  somewhat  difier«nt.  Caley  v. 
Phil.  &  Chester  Co.  R.  Co.,  80  Penn.  St.  363 ;  Kostenbader  v, 
Peters,  lb.  438 ;  Lippincott  v.  Whitman,  83  Penn.  St.  244.  That 
rule  does  not  prevail  with  us.  Henderson  v.  Bailroad  Co.,  17 
Tex.  560,  is,  perhaps,  the  strongest  authority  that  can  be  found  in 
favor  of  appellee's  views.     We  are  not  inclined  to  go  so  far. 

There  can  be  no  question,  that  if  the  stock  subscription  in  this 
case  was  procured  by  the  fraud  ^  of  Kirkpatrick,  ttie  soliciting 
agent,  the  railroad  corporation,  claiming  the  benefit  of  the  sub- 
scription, must  take  it  tainted  with  Kirkpatrick's  fraud.  Story 
on  Agency,  §  253;  Corning  i).  Southland,  3  Hill  (N.  Y.),  552 ; 
Mead  v.  Bunn,  32  N.  T.  275 ;  Harris  v.  Delamar,  3  Ii-ed.  Eq.  219 ; 
Meadows  v.  Smith,  7  Ired.  Eq.  7. 

There  are  cases  of  fraud,  and  other  unlawful  acts,  particularly 
Fraud  bt  con-  whou  acts  of  the  samo  general  character  are  continuous 
TiHuoua  ACTS.  Jq  their  nature,  where  it  is  permissible  to  prove  other 
similar  transactions  occurring  about  the  same  time,  as  shedding 
some  light  on  the  transaction  in  controversy.  Bigelow  on  Fraud, 
478 ;  Benham  v.  Cary,  11  Wend.  83 ;  Aldrich  v.  W  arren,  16  Me. 
465 ;  Lovell  v.  Briggs,  2  K  H.  218  ^  Whittier  v.  Varney,  10  N.  H. 
291 ;  Blodgett  v.  Morrill,  20  Yerm.  509.  The  present  case  does 
not  fall  within  this  rule. 

There  is  another  class  of  cases,  where  a  statement  is  made  as  of 
fact,  and,  relying  on  its  truth,  a  purchase  is  made  on  the  strength 
Fraud  BTFAL8B  of  it,  but  it  turus  out  to  be  untrue.  Now,  if  the  eiTo- 
■TATBMSKT.  Dcous  statcmcut  was  as  to  a  matter  of  substance,  and 
operated  as  an  inducement  to  the  purchase,  then  it  furnishes  ground 
for  defending  against  the  purchase,  even  though  the  seller  honestly 
believed  tlie  facts  existed  as  he  represented  them  to  be.  Tliis  prin- 
ciple rests,  not  on  the  doctrine  of  fmud,  but  on  the  ground  that 
the  purchaser  failed  to  get  what  he  bargained  for,  and  failed  be- 
cause of  the  erroneous  statement  of  fact  made  by  the  vendor,  which 
he  trusted,  and  had  a  right  to  trust.  Munroe  v,  Pritchett,  16  Ala. 
785,  and,  to  some  extent,  Atwood  v.  Wright,  29  Ala.  346,  illustrate 
this  principle.  It  cannot  apply,  however,  where  the  representation 
consists  in  opinion.  That,  to  be  the  basis  of  a  legal  right,  in  any 
case,  must  be  knowingly  false,  and  uttered  with  intent  to  deceive. 
A  positive  statement,  made  in  the  sale  of  a  tract  of  land,  that  the 
line  runs  at  a  designated  place,  if  acted  on,  and  turns  out  to  be  un- 
true, misleads  the  purchaser.  If  the  lands  obtained  are  less  valu- 
able than  the  lands  pointed  out,  he  is  deceived,  and  consequently 
is  armed  with  an  appropriate  remedy  to  secure  his  indemnification. 
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If,  however,  the  representation  be  made  as  matter  of  opinion  only, 
then,  to  obtain  any  relief,  the  purchaser  must  show  that  the  repre- 
sentation was  made  knowing  its  falsehood.  Less  than  an  intentional 
deception,  in  such  conditions,  gives  no  right  of  action. 

One  of  the  gfonnds  of  demnrrer  to  all  the  special  pleas  is,  ^^  that 
the  representations  set  up  as  a  bar  to  plaintifiPs  right  to  Rsm 
recover  were  mere  matters  of  opinion  of  said  agent."  of  opmoir. 
There  are  many  other  grounds,  questioning  the  sufficiency  of  the 
pleas  in  almost  every  particular.  The  representations  set  forth  in 
each  of  the  special  pleas  relate  to  matters  afterwards  to  be  per- 
formed, and  could  be  nothing  but  opinion.  These  pleas  are  fatally  ' 
bad,  because  they  do  not  aver  that  Kirkpatrick  did  not  honestly 
entertain  the  opinions  he  expressed,  and  tne  proof  on  this  (question 
is  no  better  than  the  pleading.  The  demurrers  to  the  special  pleas 
onsht  to  have  been  sustained. 

Under  the  principles  declared  above,  many  rulings  of  the  court 
in  admitting  testimony,  and  in  charges  given,  were  erroneous.  We 
will  not  particularize,  believing,  as  we  do,  that  what  is  stated  above 
will  furnish  a  sufficient  guide  on  another  trial. 

There  is  a  possible  phase  of  this  case  not  covered  by  what  is  said 
above,  nor  sufficiently  averred  in  the  pleadings.  Kirkpatrick 
testified  that  he  was  authorized  by  the  directors  to  agree  with  the 
subscribers  to  stock  living  in  Crenshaw  county,  that  their  money 
should  be  refunded  to  thera  if  the  railroad  was  not  built  to  a  point 
at  or  near  Butledge.  He  did  not  in  terms  say  he  gave  coromowAL 
such  promise.  He  also  testified  that  the  money  was  «»»cw™o»- 
exhausted,  and  work  on  the  road  had  progressed  only  to  '^  BelPs 
Store,^'  and  had  long  been  discontinued.  The  record  lails  to  show 
what  is  the  present  status  of  the  corporation,  whether  or  not  it  is 
insolvent  or  in  active  existence,  and  whether  or  not  it  has. the 
means  of  carrying  the  toad  to  Kutledge.  If  the  corporation  is 
bankrupt,  or  hss  no  means  of  ever  constructing  the  road  to  But- 
ledge,  it  would  seem  to  be  a  bootless  performance,  to  force  the 
Crenshaw  stockholders  to  pay  their  subscriptions,  to  be  immedi- 
ately refunded  to  them ;  and  if  the  corporation  be  insolvent,  with- 
out power  or  purpose  to  complete  the  road  to  Butledge,  perhaps  it 
may  be  defeated  and  restrained  in  its  attempt  to  coerce  collections, 
at  an  expense  that  might  be  appalling.  We  merely  throw  out 
these  suggestions  in  the  interest  of  justice  and  economy.  The  la^ 
takes  no  pleasure  in  useless  litigation. 

Beversed  and  remanded. 

Subteription  to  Stock  secured  by  False  Repretentationti — See  Braddock 
e.  PhiliL,  etc.,  R.  Ck>.,  16  Am.  &  Bng.  R.  R.  Cas.  486;  Pine  Smith  e.  P.  F. 
R.  Co.,  1  lb.  874. 

Expretiicnt  at  to  Matters  of  Opinion  do  not  constitute  Fraudulent 
RtpresentatlonSt — ^It  is  hM  that  representations  made  by  an  agent  of  a  rail- 
rotd  company,  in  reference  to  the  value  of  a  donation  of  land  made  by  Con- 
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gress  to  the  company,  and  in  relation  to  the  amount  of  assets  of  the  companv, 
and  its  liability  to  complete  the  road  within  a  specifled  time,  and  the  prob- 
able cost  and  profits  of  the  road,  though  false  and  exawerated  and  intended 
by  him  to  inauce  persons  to  subscribe  for  stock  of  the  company,  are  but 
mere  expressions  of  opinion  in  reference  to  matters  o^n  to  the  investigation 
of  both  parties;  and  a  person  subscribing  for  stock  in  th^  company  has  no 
right  to  rely  upon  them;  and  if  he  does  so,  and  thereby  is  induced  to  invert 
his  means  in  an  unj>rofitable  enterprise,  it  will  be  no  ground  of  avoiding  the 
contract  of  subscription.     Walker  e.  Mobile  &  Ohio  R.  Co.,  84  Miss.  245. 

A  representation  by  a  bank  officer  that  stock  of  his  bank  is  worth  $100 
per  share  is  a  mere  expression  of  opinion  or  commendation  of  the  stock,  and 
if  it  turns  out  to  be  false  a  note  taken  bv  him  for  the  price  of  the  stock  will 
not  thereby  be  avoided  though  it  was  relied  on  by  the  purchaser;  but  it  if 
otherwise  with  a  representation  that  the  bank  is  in  a  solvent  condition  and 
doing  a  good  business.    Union  National  Bank  e.  Hunt,  70  Mo.  489. 

The  agents  of  a  railroad  company  represented  that  the  company  had  already 
sufficient  stock  subscribed  to  complete  their  road  within  coghteen  months, 
and  only  desired  subscriptions  from  the  defendant,  and  others  along  the  line 
of  the  road,  as  an  evidence  of  their  friendly  disposition  to  the  road.  De^ 
fendant,  relying  on  the  truth  of  such  representations,  and  believing  the  same 
to  be  true,  and  that  the  road  would  be  completed,  and  the  value  of  his  land 
be  thereby  largely  increased,  made  his  subscription.  In  fact,  the  company 
had  not  sufficient  means  to  procure  and  dear  the  track  for  said  road,  ana  the 
road  had  been  abandoned.  Msidj  that  the  facts  were  not  sufficient  to  relesse 
the  defendant  from  liability  on  his  subscription,  the  alleged  misrepresenta- 
tions being  of  matters  of  opinion  and  expectation,  and  not  of  any  existing 
fact.    Bush  e.  Bradford,  17  Ind.  490. 

The  fact  that  the  stock  solicitor  of  a  railroad  company  fraudulently  rep- 
resents that  a  sufficient  amount  of  solvent  stock  was  subscribed  to  complete 
the  road  within  two  years^  and  that  the  company  is  able  and  will  press  said 
road  to  completion  within  that  time,constitut^  no  bar  to  a  recovery  on  a 
subscription  on  the  failure  of  the  roAd  to  do  so.  Such  statements  being 
mere  expressions  of  opinion.  Brownlee  e.  Ohio,  etc.,  R.  Co.,  18  Ind.  66; 
Hardy  e.  Meriweather,  14  Ind.  208. 


V. 

Texas  and  Paoifio  R.  Go. 

(Adoanei  Ocue^  U.  8.  O.  (7.  R  D.  Lauitiana.    November  18,  1885.) 

#  Corporations  deriving  their  corporate  powers  from  acts  of  Congress  are 
entitled  to  have  all  suits  brought  against  them  in  State  courts  removed  to 
the  circuit  courts  of  the  United  States,  on  the  ground  that  they  are  suits 
arising  under  the  laws  of  the  United  States.  Pacific  R.  Removal  Cases,  115 
U.  S.  11. 

By  the  consolidation  of  a  federal  with  a  State  corporation,  the  former 
does  not  lose  any  of  its  rights  or  franchises  as  such,  and  is  not  estopped 
from  removing  suits  brought  against  it  in  the  State  courts  to  those  of  the 
United  States,  notwithstanding  that  the  laws  of  the  State  in  question  pro- 
vided: "If  any  railroad  company,  organized  under  the  laws  of  this  State, 
shall  consolidate  by  sale  or  otherwise  with  any  railroad  company  organized 
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under  the  laws  of  any  other  State  or  of  the  United  States,  the  same  shall  not 
thereby  become  a  foreign  corporation,  but  the  courts  of  this  State  shall  re- 
tain  jurifldictioii  in  all  matters  which  may  arise  as  if  said  consolidation  had 
not  taken  place." 

On  motion  to  remand. 

Edward  D,  White  and  Eugene  D.  Sawnders  forplaintiflE. 
John  H.  Kennard^  W.  W.  Howe^  and  8.  8.  Jrrentiss  for  de- 
fendant. 

Pabdeb^  J. — ^In  the  Pacific  B.  Bemoval  Cases,  115  U.  S.  2,  it 
is  expressly  decided  that  the  Texas  &  Pacific  B.  Ck>.  is  a  corpora- 
tion deriving  its  corporate  powers  from  acts  of  Con-  r^^SJS: 
^ress,  and  is  entitled  to  have  all  suits  brought  against  ^^,  cobtora. 
It  in  State  courts  removed  to  circuit  courts  of  uie  United  States, 
on  the  ground  that  they  are  suits  arising  under  the  laws  of  the 
United  States.  It  is  conceded  that  this  decision  controls  the  pres- 
ent case,  and  defeats  the  motion  to  remand,  unless  by  the  acquisi- 
tion of  and  consolidation  with  the  New  Orleans  Pacific  B.  Co.  in 
June,  1881,  by  necessary  operation  of  the  constitution  and  laws  of 
Louisiana  then  in  force,  tne  Texas  &  Pacific  B.  Co.  became  a 
Louisiana  corporation,  and  as  such  corporation  is  estopped  from 
removing  suits  against  it  from  the  courts  of  Louisiana  to  the 
United  States  circuit  courts. 

The  several  acts  of  Congress  incorporating  the  Texas  &  Pacific 
R  Co.,  and  conferring  various  powers  upon  it,  authorized  it  to 
extend  nts  line  of  railroad  eastward  through  Louisiana,  comouDAnow. 
and  to  unite  with,  acquire,  and  consolidate  with  other  railroad 
companies.  With  these  powers  it  came  into  Louisiana  and  ac- 
quiied  and  consolidated  with  the  New  Orleans  Pacific  B.  Co.,  a 
comnan^r  organized  and  incorporated  under  the  laws  of  Louisiana. 
At  tne  time  of  the  consolidation  the  constitution  of  Louisiana  pro- 
vided as  follows : 

^^  Art  246.  If  any  railroad  oompakiy  organized  under  the  laws 
of  this  State  shall  consolidate  by  sale  or  otherwise  with  any  rail- 
road company  organized  under  the  laws  of  any  other  State,  or  of  the 
United  States,  the  same  shall  not  diereby  become  a  foreign  corpo- 
ntion,  but  the  courts  of  this  State  shall  retain  jurisdiction  in  all 
natters  which  may  arise,  as  if  said  consolidation  had  not  takeA. 
place." 

The  laws  of  the  State  authorizinjg  the  consolidation  of  connect- 
ing or  intersecting  railroad  companies  have  this  proviso : 

^^That  an  office  or  officer  be  maintained  ana  preserved  in  this 
State,  where  and  upon  whom  citations  may  be  served ;  and  pro- 
vided, further,  that  when  a  corporation  created  by  or  under  any 
law  of  this  State  is  consolidated  with  any  corporation  created  by 
or  under  any  law  of  any  other  State,  the  consolidated  corporation 
shall,  for  the  purposes  of  litigation  with  citizens  of  this  State,  have 
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its  domicile  within  the  State  of  Louisiana,  and  be  subject  to  the 
jurisdiction  of  the  courts  of  this  State.''    See  act  No.  39,  Laws 
1877,  p.  50. 
The  effects  of  these  provisions  on  the  consolidated  railroad  com- 

Sab  J  are  (1)  that  the  consolidated  corporation  shall  not  by  consoli- 
ation  become  a  f  orei^  corporation ;  (2)  that  the  courts  of  the 
State  shall  retain  jurisdiction  in  all  matters  the  same  as  if  there 
had  been  no  consolidation ;  (3)  that  the  consolidated  company  shall 
maintain  an  office  in  the  State  where  citations  may  be  served ;  (4) 
that,  for  purposes  of  litigation  with  citizens  of  the  State,  the  con- 
solidated company  sliall  have  its  domicile  within  the  State,  and  be 
subject  to  the  jurisdiction  of  the  courts  of  the  State. 

iTow,  conceae  these  limitations  and  provisions  to  be  binding  on 
the  Texas  &  Pacific  B.  Co.,  b^  reason  of  its  consolidation  with  the 
TEXAS  jjmPAc.  N^^  Orleans  Pacific  R.  Co.,  and  it  still  remains  that 
nsu!^*mSSS  the  corporate  powers  and  franchises  of  the  Texas  & 
iBOM  ooxoBut.  Pacific  jR.  Co.  in  Louisiana  a»e,  in  part  at  least,  derived 
from  the  several  acts  of  Congress  originally  incorporating  the  com- 
pany. The  consolidation  law  of  Louisiana,  act  No.  39,  sttpra^ 
expressly  provides,  in  its  second  section,  "  that  the  said  corporation 
which  shall  be  so  formed  by  the  consolidation  of  two  or  more 
railroad  corporations,  as  aforesaid,  shall  have,  possess  and  exercise 
all  the  rights,  powers,  privileges,  immunities,  and  franchises,  and 
be  subject  to  all  the  duties  and  obligations  (not  inconsistent  with 
the  provisions  of  this  act)  conferred  and  imposed  bylaw  upon  such 
companies  so  consolidating,  or  either  of  them,"  so  that  evei^bj  the 
Louisiana  law  the  Texas  &  Pacific  B.  Co.,  by  its  consolidation 
with  the  New  Orleans  Pacific  R.  Co.,  neither  lost  nor  abdicated 
any  of  the  rights,  powers,  privileges,  immunities,  and  franchises 
(not  inconsistent  with  the  Louisiana  consolidation  act  nor  the 
Louisiana  constitution)  that  it  derived  from  the  several  acts  of 
Congress.  If  the  company  still  possesses  the  rights,  powers,  privi- 
leges, immunities,  and  franchises  conferred  by  Congress, — and  I 
do  not  see  how  it  can  be  denied, — then  it  is  still  a  federal  corpora- 
tion, and  suits  brought  against  it,  according  to  the  Pacific  K. 
Bemoval  Cases,  supra^  arise  under  the  laws  of  the  United  States. 

No  matter  if  is  not  a  foreign  corporation  in  Louisiana,  norif  it 
is  subject  to  the  jurisdiction  of  the  Louisiana  courts,  nor  if  its 
domicile  is  in  Louisiana,  nor  if  the  spirit  and  purpose  of  the  Louisi- 
ana constitution  and  laws  were  to  make  the  consolidated  corpora- 
tion wholly  a  Louisiana  corporation,  and  thus  prevent  the  removal 
of  suits  against  it  to  the  circuit  courts  of  the  United  States,  still 
its  rights,  powers,  privileges,  immunities,  and  franchises  must  be 
sought  in  and  be  determined  by  the  laws  of  the  United  States. 

It  may  be  noticed  that  so  rar  as  this  record  goes  the  Texas  & 
Pacific,  in  coming  into  Louisiana  and  acquiring  the  New  Orleans 
Pacifici  has  acted  wholly  within  its  charter  and  powers  as  derived 
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from  Congress,  and  it  is  not  improbable  that  its  acquisition  of  and 
consolidation  with  the  New  Orleans  Pacific  may  be  chabw* 
legal  and  valid  without  looking  to  Louisiana  legislation  SSSSob^'" 
oil  the  subject.  And  it  is  proper  to  say  in  this  opin-  ^^^  ■^• 
ion  that  a  fair  consideration  of  tne  constitution  and  laws  of  Louisi- 
ana bearing  on  the  subject  of  the  consolidation  of  railroad  com- 
panies leads  to  the  conclusion  that  all  that  the  legislator  intended 
bv  the  limitations  hei-etofore  quoted  was  to  secure  jurisdiction  for 
the  State  tribunals  so  far  as  citizenship  and  domicile  are  concerned, 
and  not  to  deprive  either  of  the  consolidating  corporations  of  any 
of  their  chartered  rights  and  franchises,  which  rights  and  fran- 
chises  might  be  the  sole  consideration,  on  one  side  or  both,  of  the 
consolidation.  It  certainly  cannot  be  considered  that  the  law  of 
1877,  in  providing  for  the  consolidation  of  a  Louisiana  railroad 
company  with  a  connecting  company  outside  of  the  State,  contem- 
plated, much  less  required,  that  the  franchises  of  the  foreign  com- 
pany should  be  surrendered  or  abdicated,  for  anch  surrender  would 
defeat  the  very  purpose  of  the  consolidation.  That  the  State  of 
Louisiana  intencfed  to  make  the  consolidated  company  waive  any 
rights  it  might  have  to  remove  cases  from  the  State  to  the  United 
States  courts  as  a  condition  of  the  consolidation,  does  not  appear 
in  the  constitution  or  any  law,  and  is  not  to  be  presumed,  for  such 
condition  would  be  null  and  void  as  violating  the  constitution  of 
the  United  States.  See  Kailway  Co.  v.  Wlutton,  13  Wall.  270 ; 
Insurance  Co.  v.  Morse,  20  Wall.  445. 
The  motion  to  remand  is  denied. 

NATIONAL  CORPORATIONS. 

BT  BUSSELL  H.  GUBTIS,   OF  TmS  CHIOAGO  BAB. 

L  Deflniti^  of  national  oorporatlon»— Their  Impoitance— Ignorance  of  them  aa  aclaas. 

n.  Formation  of  such  corporations. 
HL  Powers  of  such  corporations, 
rv.  Dissolution  of  such  corporations. 

National  corporationB  form  the  subject  of  this  note.  The  term,  national 
corporation,  as  used  here,  means  a  corporation  existing  under  a  franchise 
confentMl  by  the  national  government.  A  corporation  existing  under  a  fran- 
chise conferred  by  a  State  is  not  within  the  definition.  National  corpora- 
tions may  be  divided  into  three  classes:  1.  Those  authorized  to  act  within 
the  States;  2.  Those  authorized  to  act  within  the  Territories ;  8.  Those 
aathorized  to  act  within  the  District  of  Columbia.  Some  corporations  fall 
within  all  three  classes. 

CorporationB  of  the  first  class,  of  which  national  banks  and  the  Pacific 
railway  companies  are  examples,  are  of  general  interest  both  from  the  legal 
questions  to  which  they  give  rise,  their  wide  territorial  distribution,  their 
wealth,  and  the  possible  consequences  of  their  increase  in  the  future.  The 
capital  stock  of  the  more  noticeable  of  them  is  now  worth  on  the  market,  in 
round  numbers,  $600,000,000.  Yet  they  have  hitherto  received  from  writers 
on  le^  topics  almost  no  attention.  The  standard  general  text-books  on  cor- 
porations rarely  allude  to  them  and  never  consider  them  as  a  class  by  them- 
selves.   So  eminent  a  jurist  as  Judge  Cooley  in  an  article  on  corporations  in 
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''The  Cyclopsdia  of  Political  Science"  states  (vol.  i.  p.  666)  that  the 
power  of  the  general  goTernment  to  create  corporations  is  confined  to  the 
Territories  and  to  the  District  of  Columbia. 

It  is  not  djpcult  to  enumerate  the  principal  national  corporations  which 
have  been  authorized  to  act  within  the  States,  for  such  corporations  have  been 
important  at  almost  all  periods  of  our  history  since  the  formation  of  the  fed- 
eral government.  In  1791  the  first  Congress  which  sat  under  the  constitu- 
tion incorporated  the  earliest  bank  of  the  United  States.  1  St.  at  L.  191.  It 
has  sometimes  been  asserted  that  Alexander  Hamilton,  while  Secretary  of  the 
Treasury,  procured  the  passage  of  the  bank  charter  by  the  aid  of  Southern 
votes,  given  in  consideration  of  the  acquiescence  of  the  North  in  the  present 
location  of  the  capital  at  Washington.  In  Hodge^s  *'Life  of  Hamilton,'' 
however,  the  bargain  is  said  to  have  related  to  another  of  Hamilton's  pet 
measures,  the  assumption  by  the  nation  of  the  debts  incurred  by  the  States 
during  the  Revolution.  The  corporate  existence  of  this  bank  expired,  ac- 
cording to  the  limitation  contained  in  its  charter,  in  1811.  In  1815  a  bill  to 
incorporate  a  national  bank  was  passed  by  Congress,  but  was  vetoed  by 
President  Madison.  Annals  of  Congress,  18th  Congress,  vol.  iii.  p.  208.  In 
1816  Congress  incorporated  the  second  bank  of  the  United  States.  8  St.  at 
L.  266.  Its  charter  expired  by  its  own  limitation  on  March  8,  1886.  The 
famous  controversy  between  President  Jackson  and  the  bank  over  the  quea- 
tion  of  the  renewal  of  its  charter  culminated  three  years  earlier,  when  the 
President  secured  a  Secretary  of  the  Treasury  who  would  obey  his  order  to 
withdraw  from  the  bank  the  public  funds.  Tyler's  Life  of  Taney,  pp.  205, 
206.  The  opinion  held  by  that  Secretary  concerning  the  rights  of  this 
national  corporation  was  not,  it  has  been  supposed,  the  least  of  the  causes 
which  led  to  his  appointment  to  the  office  of  Chief  Justice  of  the  United 
States  Supreme  Court.  In  1841  Congress  passed  a  bill  to  incorporate  a  na- 
tional bank,  but  it  w&s  vetoed  by  President  Tyler.  10  Congressional  Globe, 
887.  In  1868  Congress  for  the  first  time  authorized  the  formation  of  na> 
tional  banks  by  a  general  statute.     12  St.  at  L.  665. 

In  1862  Congress  chartered  the  Union  Pacific  R.  Co.,  with  power  to  con- 
struct a  railway  and  telegraph  line  through  the  national  Territories,  and  by 
the  act  of  incorporation  granted  franchises  to  two  railway  corporations, 
chartered  by  the  State  of  California  and  the  State  of  Kansas  respectively,  and 
provided  for  operating  the  lines  of  the  three  corporations  as  one  line  and  for 
their  future  consolidation.  12  St.  at  L.  489.  The  consolidation  provided  for 
by  the  charter  was  effected  in  1 880.  Poor's  Manual  of  Railroads  for  1885.  The 
name  of  the  consolidated  corporation  is  The  Union  Pacific  Railway  Company. 
Whatever  may  be  thought  of  the  status  of  the  constituent  corporations  from 
which  this  consolidated  corporation  was  formed,  it  appears  to  be  a  national 
corporation  authorized  to  act  within  the  States  of  the  Union.  Pacific  Rail- 
road Removal  Cases,  115  U.  S.  1.  In  1864  Congress  chartered  the  Northern 
Pacific  R.  Co.,  and  authorized  it  to  construct  a  railway  and  telegraph  line 
from  a  point  in  the  State  of  Minnesota  or  the  State  of  Wisconsin  west  to 
Puget*s  Sound.  18  St.  at  L.  865.  The  charter  provided  that  no  road 
should  be  constructed  within  a  State  without  the  previous  consent  of  the 
legislature  of  the  State.  In  1866  Congress  chartered  the  Atlantic  &  Pacific 
R.  Co.,  with  authority  to  construct  a  railway  and  telegraph  from  a  point  in 
the  State  of  Missouri  to  the  Pacific  Ocean.  14  St.  at  L.  292.  In  1871 
Congress  chartered  the  Texas  Pacific  R.  Co.  to  construct  a  railway  in  part 
in  the  States  of  California  and  Texas.  16  St.  at  L.  678 ;  supplemental  act 
May  2,  1872, 17  St.  at  L.  59. 

It  is  a  mistake  to  suppose  that  Congress  has  chartered  any  corporation  with 
power  simply  to  operate  telegraph  lines  within  the  States.  It  has  by  gen- 
eral statute  conferred  upon  such  State  telegraph  companies  as  choose  to  ac- 
cept the  terms  offered,  the  franchise  to  construct  and  operate  their  lines  on 
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all  post  routes,  which  include  all  railways,  public  roads  and  streets  in  the 
(Muntry.  Consult  Act  of  July  24,  1866,  substantially  re-enacted  as  Rev. 
St.  §§  52,  6a-5268;  as  to  penalties,  Act  of  June  10,  1872,  17  St.  at  L.  866; 
smme.  Rev.  St.  §  5269 ;  as  to  what  are  post  routes,  Act  of  June  8,  1872,  17 
St.  at  L.  283  at  p.  808,  §  201 ;  Rev.  St.  §  3964;  Act  of  March  1,  1884,  23  St  at 
Tu  8;  Pensacola  TeL  Co. «.  W.  U.  Tel.  Co.,  96  U.  S.  1;  Tel.  Co.  v.  Texas, 
105  U.  8.  460.  These  State  corporations,  although  they  are  made  federal 
agents  and  have  important  powers  confided  to  them  to  be  exercised  in  all 
parts  of  the  Union,  are  not  within  the  scope  of  this  note. 

OrgoMgation. — ^It  will  be  interesting  to  examine  the  question  how  national 
corporations  may  be  formed.  The  power  to  create  a  corporation  is  not  given 
by  the  people  in  express  terms  to  Congress  or  to  any  officer  of  the  general 
government.  The  constitution,  the  people^s  sole  grant  of  power  to  their 
officers,  does  not  contain  any  express  grant  of  power  to  create  a  corporation. 
We  must  look  for  such  power,  therefore,  as  an  incident  to  the  powers  expressly 
granted.  Whatever  we  may  think  as  an  open  question  of  the  power  of  the 
general  government  to  create  corporations,  such  power  is  now  established  by 
the  decisions  of  the  United  States  Supreme  Court,  by  the  practice  of  the 
government  and  by  the  cheerful  acquiescence  of  the  people.  In  McCulloch  v. 
Maryland,  4  Wheat.  416,  afEurmed  in  Osbom  v.  U.  S.  Bk.,  9  Wheat  738; 
Farmers',  etc.,  Nat.  Bank  «.  Bearing,  91  U.  S.  29;  Legal  Tender  Case,  110 
U.  S.  421,  Chief  Justice  Marshall  laid  down  the  rule  which  has  been  fol- 
lowed ever  since— that  Congress  has  power  to  create  a  corporation  when- 
ever to  do  so  is  an  apprcpriaU,  and  not  an  expressly  prohibited,  measure  to 
carry  into  execution  the  enumerated  powers  of  the  national  government.  It 
was  also  decided  in  that  case  that  the  question  whether  the  creation  of  a 
corporation  in  a  particular  instance  is  an  appropriate  means  to  accomplish 
the  end  sought,  is  one  for  the  courts  to  decide;  that  the  question  whether 
such  measure  is  expedient  is  one  solely  for  Confess. 

Congress  has  not  indicated  under  which  of  its  express  powers  it  acted 
when  it  passed  the  several  national  banking  acts  and  Pacific  railway  acts. 
The  banking  statutes  may  perhaps  fall  under  the  power  of  Congress  to  bor- 
row money,  to  regulate  interstate  commerce,  to  coin  money  ana  to  regulate 
the  value  thereof.  And  the  railway  statutes  may  be  referred  to  the  power 
of  Congress  to  establish  post  roads,  to  support  armies,  and  to  regulate  inter- 
state commerce.    U.  S.  Const,  art.  1,  §  8. 

The  national  corporations,  authorized  to  act  within  State  limits,  which 
have  been  created  to  the  present  time,  are  banks,  railway  and  telegraph  com- 
panies. 

The  general  government  has  created  no  municipal  corporations  within  the 
States  unless  it  be  by  treaty  with  Indian  tribes.  Consult  the  history  of  the 
Creek  and  Cherokee  controversy;  1  Yon  Hoist's  Const.  Hist,  of  U.  S. 
(Amer.  ed.)  433.  Under  the  rule  laid  down  by  Marshall  and  previously 
stated,  the  purposes  for  which  national  corporations  may  be  created  in  the 
future  are  only  limited  by  the  principle  that  such  corporations  must  be  ap- 
propriate means  to  carry  into  execution  the  express  powers  of  the  national 
government. 

By  the  Constitution  Congress  is  given  power  ''to  dispose  of  and  make  all 
needful  rules  and  regulations  respecting  the  territory  or  other  property  be- 
longing to  the  United  States.''  U.  S.  Const,  art.  4,  §  8,  cl.  2.  Under  this 
clause  Congress  has  exercised  undisputed  control  over  the  Territories  for  all 
pfurposes.  It  has  empowered  the  territorial  legislatures  to  authorize  by  gen- 
eral statute  the  formation  of  corporations  within  their  jurisdictions.  U.  S. 
Bev.  St.  (2  ed.,  1878)  §  1889.  Such  legislatures  are  prohibited  by  Congress 
to  grant  private  charters  or  special  privileges  (U.  S.  Const,  art.  4,  §  3,  cl.  2), 
but  no  such  restriction  rests  upon  Congress  itself.  It  has  authorized  a  rail- 
way corporation  created  by  one  Territory  to  extend  its  line  through  other  Ter- 
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ritories.'  U.  8.  Laws  1877-1878,  p.  241,  ch.  862.  Territorial  corporations 
become  State  corporations  upon  aamission  of  the  Territory  creating  them 
into  the  Union,  Elfmsas  Pacific  v,  Atkinson  R.,  112  U.  S.  414.  Accord, 
Yance  V.  Farmers*,  etc.,  Bank,  1  Blackf.  (Indiana)  80;  Bank  of  Yinceniies 
«.  State  of  Indiana,  1  Blackf.  267. 

By  the  Constitution  Congress  is  expressly  given  power  to  exercise  exclusive 
jurisdiction  over  the  District  of  Columbia.  U.  S.  Const,  art.  1,  §  8,  cl.  17. 
Under  the  authority  conferred  by  this  provision  Congress  may  create  cor- 
porations within  the  District.  Such  power  reco^ized.  Hadley  «.  Freed- 
men^s  Savings,  etc.,  Co.,  2  Tenn.  Chy.  122;  Williams  v.  Creswell,  51  Miss. 
817.  It  has  frequently  done  so.  In  one  volume  of  the  statutes  at  laige 
(10  St.  at  L.)  are  to  be  found  an  act  to  incorporate  a  building  company,  an 
act  to  incorporate  a  railway  company,  an  act  to  amend  the  charter  of  another 
railway  company,  acts  to  incorporate  an  inebriate  asylum  and  a  cemeterj, 
and  an  act  to  incorporate  an  insufance  company. 

PatD&rs. — We  come  now  to  consider  the  franchises  which  Congress  may 
confer  on  national  corporations. 

Over  the  Territories  and  District  of  Columbia  we  have  already  seen  that 
Congress  has  general  legislative  power  limited  only  by  the  federal  constitu- 
tion. In  the  exercise  of  this  jurisdiction  the  franchises  which  Congress 
may  confer  on  a  corporation,  beyond  the  franchise  to  exist,  are  probably  co- 
extensive with  those  it  may  confer  on  a  natural  person. 

The  franchises  which  Congress  may  confer  on  national  corporations  to  be 
exercised  within  the  States  of  the  Union  are  probably  limited  by  Maishairs 
rule  that  such  corporations  must  be  appropriate  means  to  carry  into  execu- 
tion the  express  powers  of  the  general  government.  Subject  to  such  restric- 
tion no  reason  is  perceived  why  Congress  may  not  confer  franchises  upon 
such  corporations  to  the  same  extent  as  upon  natural  persons. 

Such  corporations  are  exempt  from  State  taxation  and  control  so  far  as 
State  legislation  may  impair  their  efficiency  as  agencies  of  the  national  gov- 
ernment. This  statement  of  the  law  is  based  on  the  ruling  of  the  United 
States  Supreme  Court  in  'National  Bank  «.  Commonwealth,  decided  in  1869, 
and  the  cases  following  it.  9  Wall.  853.  affirmed  in  Railroad  Co.  «. 
Peniston,  18  Wall.  6;  s.  c,  1  Dillon  C.  C.  Rep.  314;  Thompson  v.  Pacfic 
R.,  9  Wall.  579.  The  exemption  of  national  corporations  from  State 
taxation  is  not  as  broad  under  this  rule  as  it  was  under  the  ruling  in  McCul- 
loch  V,  Maryland,  4  Wheat.  316,  and  in  Osborn  «.  United  States  Bank,  9 
Wheat.  738,  decided  when  Chief  Justice  Marshall  was  on  the  bench.  In 
those  cases  such  corporations  were  held  to  be  wholly  exempt  from  State 
taxation  with  the  exception  of  taxation  of  their  real  estate,  and  of  taxation 
of  stockholders,  residmg  within  the  taxing  State,  upon  the  stock  held  by 
them. 

In  Railroad  Co.  «.  Peniston,  18  Wall.  5 ;  s.  c,  1  Dillon  C.  C.  Rep. 
314  (Accord,  Tel.  Co.  «.  Texas,  105  U.  S.  460),  the  right  of  a  State  to  tax 
property  within  its  territory  belonging  to  a  railway  corporation  chartered 
Dy  Conmss  was  directly  in  issue,  and  the  court  applying  the  rule  just  an- 
nounced— that  such  corporations  are  taxable  in  the  States  in  those  cases  in 
which  their  efficiency  as  federal  agencies  is  not  impaired — arrived  at  the 
further  rule  that  the  States  may  tax  the  property  but  not  the  operations  of 
federal  agents,  and  decided  that  the  property  in  question  was  subject  to 
State  taxation.    Van  Allen  «.  Assessors,  3  Wall.  573. 

Congress  may  give  the  States  the  right  to  tax  national  corporationa,  and 
may  impose  conditions  upon  such  grants.  U.  S.  Rev.  St.  (ed.  of  1878)  § 
5819.    It  has  done  so  in  the  case  of  the  national  banks. 

Aside  from  the  exemption  from  State  taxation  which  a  national  corpora- 
tion ma^  enjoy  as  an  agency  of  the  national  government,  it,  if  a  party  carry- 
ing on  interstate  commerce,  may  be  exempt  from  State  taxation  on   that 
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grocmd  also.  Interstate  commerce  conducted  by  a  corporation  is  entitled  to 
the  same  protection  i^ainst  State  exactions  which  is  given  to  such  commerce 
conducted  by  individuals.  Gloucester  Ferry  Co.  v,  Penn.,  114  U.  S.  196; 
Pensacola  Telegraph  Oo.  v.  Western  Union  Telegraph  Co.,  90  U.  S.  1. 

The  national  government  may  exercise  the  power  of  eminent  domain 
within  the  States  as  well  as  within  the  Territories,  whenever  necessary  to 
carry  into  execution  the  powers  conferred  upon  it  by  the  Constitution.  The 
case  of  Kohl  v.  United  States,  91  U.  S.  867,  has  settled  the  point.  Congress 
has  delegated  to  national  corporations  the  power  of  eminent  domain  to  be 
exercised  within  the  Territories.  See  several  Pacific  railway  acts,  cited  supra. 
And  although  the  point  has  not  been  decided  by  the  courts,  it  is  prob- 
able— ^judging  from  the  settled  practice  of  the  States  towards  corporations 
created  by  themselves — that  Congress  has  authority  to  delegate  the  power  of 
eminent  domain  to  national  corporations  to  be  exercised  within  the  States. 
In  the  case  of  some  of  the  national  railway  corporations  all  controversy  was 
avoided  by  provisions  in  the  statutes  creating  them  forbidding  or  rendering 
imp(»sible  the  construction  of  roads  within  the  boundaries  of  a  State  with- 
out its  assent.  However,  in  one  case  at  least  the  assent  of  the  State  was 
obtained  after  the  construction  of  the  road.  Recital  in  Pacific  Railroad 
Removal  Cases,  115  U.  S.  1.  The  charter  of  another  national  railway  cor- 
poration provides  for  the  condemnation  of  private  property  within  States 
according  to  the  law  of  the  State  in  which  the  property  is  situated.  16  St. 
at  L.  p.  576. 1 10. 

Congress  has  power  under  the  Constitution  to  give  the  federal  courts  juris- 
diction of  all  suits  by  or  against  national  corporations.  Osbom  v.  Bank 
of  United  States,  9  Wheat.  788;  accord,  Kennedy  v.  Gibson,  8  Wall.  498; 
Pacific  Railroad  Removal  Cases,  115  U.  S.  1.  And  to  make  such  jurisdic- 
tion exclusive.  The  Moses  Taylor,  4  Wall.  411;  Gaines  o.  Fuentes,  92 
U.  S.  10;  Claflin  «.  Houseman,  Assignee,  93  U.  S.  130.  The  creation  of  a 
corporation  by  the  general  government  is  held  by  the  United  States  Supreme 
Court  to  make  any  controversy  to  which  it  may  be  a  party  a  controversy 
arising  under  the  laws  of  the  United  States,  and  hence  under  the  Constitu- 
tion, art.  3,  §  2,  a  controversy  to  which  the  judicial  power  of  the  United 
States  extends,  irrespective  of  the  citizenship  of  the  parties.  Osborn  v. 
Bank  of  U.  S.,  9upra;  Pacific  Railroad  Removal  Cases,  supra.  It  was  de- 
cided as  early  as  1824  that  Congress  has  power  to  authorize  national  cor- 
porations to  sue  and  be  sued  in  the  federal  courts.  Osbom  «.  Bank  of 
U.  8.,  supra.  And  in  1885  it  was  further  decided  that  Congress  has  power 
to  authorize  national  corporations  to  remove  to  federal  courts  suits  brought 
against  them  in  State  courts.    Pacific  Railroad  Removal  Cases,  supra. 

An  injunction  lies  to  protect  a  national  corporation  in  the  enjoyment  of 
its  franchises;  e.g.j  an  injunction  lies  against  an  agent  of  a  State  threaten- 
ing to  destroy  the  exercise  of  such  franchises  by  the  execution  of  void  State 
laws.  Osbom  v.  Bank  of  U.  S.,  supra.  The  validity  of  the  organization  of 
Kds-faeto  national  corporation  will  be  inquired  into  only  in  a  direct  proceed- 
ingfor  that  purpose.     Pacific  Railroad'Removal  Cases,  supra. 

We  come  no w  to  the  consideration  of  the  question  how  national  corpora- 
tions may  be  dissolved.  To  the  present  time,  the  only  mode  in  which  such 
corporations  have  ceased  to  exist  is  by  the  expiration  of  the  terms  of  their 
charters,  as  was  the  case  with  the  first  and  second  United  States  Bank.  The 
reorganization  of  such  a  corporation  by  consolidation  of  it  with  others 
to  form  a  new  national  corporation,  e.g.,  the  merging  of  the  Union  Pacific 
Railroad  Co.  in  the  Union  Pacific  Railway  Co.,  is  not  a  dissolution  of  it,  but 
a  change  in  its  organization.  A  national  corporation  may  probably  be  dis- 
solved, like  other  corporations,  by  an  accepted  surrender  of  its  franchise 
to  exist,  by  a  judicial  forfeiture  of  such  franchise  for  non-user  or  misuser  of 
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it,  or  by  the  sppropziation  of  such  franchise  by  the  government  under  its 
power  of  eminent  domain. 

There  remains  the  question,  Is  a  franchise  to  be  a  corporation  conferred 
by  one  Congress  irreyocable  by  future  Congresses?  The  question  has  never 
bden  directly  raised  before  the  United  States  Supreme  Court.  Morawetz 
in  his  work  on  corporations  (1st  ed.,  §  629)  mentions  as  one  mode 
in  which  a  corporation  may  be  dissolved — *^By  legislative  enactment 
if  no  constitutional  provision  be  violated."  And  this  is  undoubtedly 
good  law,  as  by  our  case  law  the  legislature  is  omnipotent  in  the  absence  of 
constitutional  limitations  upon  its  power.  The  grant  of  a  franchise  to  be  a 
corporation  is  a  contract  between  the  grantor  and  the  grantee.  Dartmouth 
College  9.  Woodward,  4  Wheat.  518.  There  is  no  constitutional  provision 
limitiDS^  the  power  of  one  Congress  to  annul  the  acts  of  its  predecessors,  un- 
less it  be  an  implied  prohibition  against  the  violation  of  contracts.  The 
express  prohibition  against  the  violation  of  the  obligation  of  contracts  con- 
tained m  the  constitution  (U.  S.  Const,  art.  Ij  f  10,  cl.  1)  does  not 
affect  the  question  under  discussion,  as  such  provision  is  a  limitation  only 
upon  the  powers  of  the  several  States.  See  authorities  collected  in  Desty's 
Fed.  Const,  at  p.  126.  Without  attempting  to  answer  the  question  whether 
the  Constitution  contains  any  such  implied  prohibition,  it  is  proposed  to 
mention  some  evidence  bearing  upon  its  solution. 

The  Legal  Tender  Cases  tend  to  prove  that  Congress  may  impair  the  obli- 
gation of  contracts  between  citizens. 

Contra, — ^The  opinion  of  several  Congresses  upon  their  own  powers  maybe 
gathered  from  charters  which  they  have  conferred  on  national  corporations. 

Section  12  of  the  charter  of  the  first  United  States  Bank  was  as  follows: 
*'  That  no  other  bank  shall  be  established  by  any  future  law  of  the  United 
States  during  the  continuance  of  the  corporation  hereby  created;  for  which 
the  faith  of  the  United  States  is  hereby  pledged."    1  St.  at  L.  191. 

In  the  charter  of  the  second  United  States  Bank  (8  St.  at  L.  266)  this 
section  is  repeated,  with  the  limitation  that  Congress  may  establish  banks  in 
the  District  of  Columbia.  The  charter  of  the  second  bank  also  contained 
the  following  clause:  That  **in  consideration  of  the  exclusive  privileges  and 
benefits  conferred  by  this  act  upon  the  said  bank,"  the  directors  shall  pay  to 
the  United  States  $1,500,000.  Section  23  of  the  charter  conferred  power  on 
the  United  States  Circuit  Court  for  Pennsylvania  to  declare  a  forfeiture  of 
the  corporate  franchise  upon  proof  of  misuser,  in  a  suit  which  should  be 
ordered  by  the  President  or  Congress. 

These  clauses  indicate  quite  clearly  that  the  Congress  of  1791  and  that  of 
1816  believed  that  they  could  legally  bind  their  successors  by  the  grant  of 
special  privileges.  The  same  opinion  is  indicated  in  the  charters  of  the 
Pacific  railway  companies,  and  in  the  later  banking  acts,  all  of  which  con- 
tain a  reservation  by  Congress  of  the  right  to  amend  them. 

The  United  States  Supreme  Court  has  held  that  the  federal  government 
occupies  towards  the  Union  Pacific  R.  Co.  the  twofold  relation  of  sovereign 
and  creditor;  that  a  suit  ordered  by  Congress  to  be  brought  by  the  Attorney- 
General  against  the  corporation ;  to  recover  misapplied  corporate  funds  is  a 
suit  founded  on  a  contract;  and  that  in  its  canacity  of  creaitor  the  govern- 
ment can  recover  only  upon  such  facts  as  would  entitle  any  other  creditor  to 
recover.    United  States  e.  Union  Pacific  R.  Co.,  98  U.  S.  569. 
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Eelley 
Newbttbtpobt  and  Amesbuby  Horse  B.  Co. 

{Advance  0€ue,  Massaehuseiti.     May  6,  1886.) 

The  filing  of  a  certificate  of  incorporation  by  a  horse  railroad  company, 
reciting  that  fifty  per  cent  of  the  capital  stock  had  been  paid  in,  as  required 
by  the  statute,  when  in  fact  it  had  not  and  was  not  until  some  time  there- 
after, does  not  render  a  contract  for  building  the  road  and  the  obligations 
incurred  for  that  purpose  absolutely  void.  Such  contracts  and  obligations 
may  be  ratified  by  the  subsequent  action  of  the  stockholders. 

Defendants'  counsel  requested  the  court  to  rule  that  there  -could  be  no 
ratification  by  the  stockholders  except  by  some  independent,  substantiTe 
act,  with  full  knowledge  of  all  the  facts  and  their  legal  effect.  The  xeouest 
was  denied.  J^tld^  no  error;  that  it  is  sufficient  in  such  a  case  if  the  ratifica- 
tion ifi  made  with  a  full  knowledge  of  all  the  material  facts. 

As  a  general  rule  a  contract  between  a  corporation  and  its  directors  is  not 
absolutely  void,  but  voidable  at  the  election  of  the  corporation.  Such  a 
contract  does  not  necessarily  require  any  independent  and  substantive  act  of 
ratification,  but  it  may  become  finally  established  as  a  valid  contract  by 
acquiescence. 

CozHRAOT  to  recover  upon  certain  promissory  notes  alleged  to 
have  been  made  by  the  defendant  corporation  payable  to  the  order 
of  E.  G.  Kelley  and  William  C.  Binney.    The  several  notes  were 
in  the  same  form,  and  were  as  follows : 
"  $1000  Newburyport,  May  20,  1876. 

"For  value  received  the  Newburyport  and  Amesbury  Horse 
Railroad  Company  promise  to  pay  to  the  order  of  E.  G.  Kelley 
and  William  C.  Binney  one  thousand  dollars  in  four  years,  or  nine 
years  from  this  date,  at  the  option  of  said  company,  with  interest 
at  the  rate  of  seven  per  cent  per  annum,  payable  semi-annually. 

"  This  note  is  authorized  by  a  vote  of  the  directors  of  said  com- 
pany at  a  meeting  held  May  8,  1875. 

"  Wm.  C.  Binney,  Treasurer, 
"  Witnessed  and  approved  by 

"  Jos.  B.  MoBss,  Chaimum  of  Committee.^'* 
There  were  indorsements  of  interest  paid  semi-annually  from 
November  20,  1875,  to  May  20, 1883,  inclusive ;  also  the  following 
indorsements : 

"  Pay  to  E.  G.  Kelley,  or  order,  without  recourse  to  me. 

«Wm.C.  Binney." 
"  Pay  to  Emily  EL  Rand  or  order. 

"E.  G.  Kelley. 

"  By  Edwasd  M.  Band,  his  Attorney!^ 
"  Pay  to  Mary  H.  Kelley  or  order. 

"  Emily  K.  Rand." 
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The  case  was  referred  to  an  auditor.  From  the  auditor's  report, 
which  was  made  a  part  of  the  bill  of  exceptions,  it  appears  that 
the  defendant  corporation  was  organized  under  a  special  charter 
and  its  first  board  of  nine  directors  was  chosen  August  29,  1871, 
and  on  the  4th  tJay  of  September,  1871,  Elbridge  G.  Kelley  was 
chosen  its  president  and  Amos  Cofiin  its  treasurer.  Coffin  subse- 
quently resigned  the  office,  and  on  May  7, 1872,  William  C.  Binney 
was  elected  treasurer.  The  capital  stock  of  the  company  was  fixed 
at  $60,000.  On  the  7th  of  August,  1872,  a  certificate  was  pre- 
pared, signed  and  sworn  to  by  the  president,  treasurer,  clerk  and  a 
majority  of  the  directors,  in  which  it  was  stated  that  the  amount 
of  the  capital  stock  of  the  company  had  been  unconditionally  sub- 
scribed for  by  responsible  parties,  and  that  fifty  per  cent  of  the  par 
value  of  each  share  thereof  had  been  actually  paid  in  cash,  and  this 
certificate  was  filed  in  the  office  of  the  secretary  of  the  common- 
wealth on  the  8th  of  August,  1872.  Immediately  succeeding  the 
filing  of  this  certificate,  the  directors  concluded  a  contradt  for  the 
construction  of  the  road  with  Col.  John  E.  Gowen,  who  gave  bond 
to  the  company  for  the  faithful  performance  of  the  contract  with 
Elbridffe  G.  Kelley  and  William  C.  Binney,  as  sureties. 

On  the  24th  of.  March,  1873,  the  directors  caused  notice  to  be 
£:iven  to  the  said  contractor  that,  unless  he  commenced  in  five  dars 
from  the  date  of  the  notice  to  finish  the  construction  of  the  road 
in  Salisbury,  Amesbury,  and  Newburyport,  which  he  had  con- 
tracted to  build,  and  prosecuted  the  work  with  diligence  and  vigor, 
the  company  would  notify  his  sureties  to  proceed  to  finish  the  con- 
struction of  the  road,  and  in  case  of  default  the  company  would 
1)roceed  to  finish  it  and  hold  him  and  his  sureties  answerable  and 
iable  for  all  further  damages  which  might  accrue  to  the  company 
by  his  default.  The  contractor  having  Siiled  to  proceed  with  the 
work,  on  the  31st  of  March,  1873,  the  directors  caused  notice  to 
be  given  to  the  sureties  that,  unless  they  proceeded  in  twenty-four 
hours  from  the  receipt  of  the  notice  to  them  to  finish  the  road,  the 
company  would  finish  it  and  hold  them  and  the  contractor  liable 
for  all  damages  which  might  accrue  to  the  company  by  their  de- 
fault. Soon  after  the  receipt  of  this  notice  the  sureties  proceeded 
to  finish  the  road,  and  prosecuted  the  work  until  it  was  completed 
as  required  by  the  contract. 

On  the  8tn  day  of  May,  1875,  at  a  meeting  of  the  directors,  at 
which  all  were  present  except  Kelley,  it  was  voted  that  the  indebted- 
ness of  the  company  be  settled  by  giving  the  notes  of  the  company, 
payable  in  four  or  nine  years,  at  the  option  of  the  company,  with 
interest  at  the  rate  of  seven  per  cent  per  annum,  payable  semi- 
annually, provided  all  the  outstanding  liabilities  of  the  company 
and  all  claims  against  the  company  could  be  adjusted  and  settled 
for  $24,000,  and  a  surrender  and  return  to  the  company  of  two 
hundred  shares  of  the  stock  issued  to  John  E.  Gowen,  the  con- 
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tractor,  and  the  directors  appointed  certain  of  their  number  a  com- 
mittee to  carry  out  the  provisions  of  this  vote.  The  settlements 
were  made  with  the  yarious  persons  holding  claims,  the  capital 
stock  that  had  been  issued  to  Gowen  was  surrendered  and  returned 
to  the  company,  and  notes  of  the  company  to  the  amount  of 
$2^000  were  issued  in  accordance  with  tne  yote  of  the  directors. 
The  notes  sued  upon  were  given  in  payment  for  advancements 
made  by<^elley  and  Binney  for  the  completion  of  the  road,  and 
were  a  part  of  the  notes  issued  by  the  defendant  corporation  in 
payment  of  its  indebtedness  for  the  construction  of  the  road. 

Other  material  facts  found  by  the  auditor  appear  in  the  opinion. 

At  the  trial  in  the  superior  court  the  plaintiff  did  not  contend 
that  she  gave  any  valuable  consideration  to  £.  G.  Kelley,  from 
whom  she  and  the  other  children  of  Kelley  had  received  the  notes, 
as  gifts,  nor  did  she  claim  any  better  right  to  recover  thereon  than 
£.  G.  Kelley  would  haye  had,  had  the  notes  been  ratified  while  in 
his  hands.  The  plaintiff  contended  they  had  been  ratified  since  he 
parted  with  them ;  nor  did  defendant  contend  that,  if  E.  G.  Kelley 
could  recoyer  upon  the  notes^  the  plaintiff  could  not  do  so,  but 
contended  and  asked  the  court  to  rule  upon  all  the  evidence  that 
the  noteB  were  fraudulently  and  illegally  issued  and  were  void  and 
incapable  of  ratification.  The  court  ruled  in  substance  that  the 
notes  were  originally  void  in  the  hands  of  Binney  and  Kelley,  who 
ooald  not  maintain  an  action  upon  them  against  the  defendant,  but 
that  the  notes  might  be  ratified  by  the  stockholders  of  the  defend- 
ant corporation,  and  that  it  was  for  the  jury  to  determine  whether 
they  had  been  so  ratified. 

The  case  was  submitted  to  the  jury  upon  this  question.  Upon 
this  point  the  following  testimony  was  given : 

B.  F.  Atkinson  testified  that  he  was  mayor  of  Newburyport,  in 
1875 ;  that  the  city  of  Newburyport  owneu  stock  of  the  deiendant 
corporation  to  the  amount  of  $25,000  in  valae  at  par ;  that  he  was 
a  director  in  the  company  by  virtue  of  his  office  as  mayor ;  that  he 
was  present  at  the  meeting  of  the  directors  of  May  8,  1875,  but  he 
knew  nothing  about  the  circumstances  under  which  tiie  debt  for 
which  the  notes  were  siven  was  incurred,  but  a  few  days  before 
the  notes  were  issued  ne  heard  rumors  that  Kelley  and  Binney 
were  endeayoring  to  make  the  company  assume  a  debt  which  they 
ought  not  to  pay ;  that  he  consultea  counsel  in  reference  to  en  join- 
ing the  directors  from  issuing  the  notes;  that  he  understood  that 
a  Dill  for  an  injunction  was  drawn,  and  that  it  was  reported  to  him 
tliat  the  court,  without  going  into  the  merits  of  the  case,  expressed 
an  opinion  that  a  stockholder  could  not  prevent  the  directors  from 
disdiarging  any  obligation,  either  in  casn  or  the  notes  of  the  com- 
pany, and  that  notwithstanding  they  had  previously  contracted  to 
pay  the  debt  in  shares  of  its  capital  stock ;  that  he  neyer  had  any 
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further  knowledge  of  the  matter,  and  that  it  was  not  brought  to 
the  attention  of  the  city  government. 

Other  witnesses,  including  all  persons  who  had  held  the  office 
of  mayor  of  Newbury^rt  from  1875  to  1884,  testified  that  they 
had  no  knowledge  of  circumstances  under  which  the  notes  were 
given,  and  that  no  communication  relating  to  them  was  made  to  the 
city  government  and  no  action  taken  by  the  city  government  in 
reference  thereto. 

Certain  other  evidence  from  the  books  of  the  corporation  was 
offered.  Among  other  evidence  was  the  acceptance  oy  the  stock- 
holders of  the  fourth  annual  report  of  the  treasurer,  October  6, 
1875,  acknowledging  the  receipt  of  certain  amounts  by  Kelley  and 
Binney  on  the  notes  of  the  company  dated  May  20,  1875,  being  in 
part  the  notes  in  suit,  and  recognizing  the  liability  of  the  company 
thereon ;  also  the  acceptance  of  the  treasurer's  report,  dated  Oc- 
tober 2, 1878,  in  which  it  was  stated  that  after  the  completion  of 
the  road  there  were  due  certain  amounts  to  £elley  and  Binney  for 
money  advanced  from  time  to  time,  and  that  the  company  settled 
these  demands  by  giving  its  notes  at  seven  per  cent  interest,  paya- 
ble in  nine  years  from  date.  There  was  also  the  record  of  the 
acceptance  by  the  corporation  of  the  statute  of  1884,  chapter  149, 
of  tne  acts  of  the  legislature  of  Massachusetts,  authorizing  the 
company  to  issue  mortgage  bonds  for  the  payment  of  its  indeoted- 
ness. 

It  was  also  in  evidence  that  the  whole  amount  of  the  stock  of 
tl)e  companv,  outstanding,  besides  that  owned  by  the  city  of  New- 
buryport,  after  the  stock  found  by  the  auditor  to  have  issued  to 
Gowen  had  been  surrendered,  was  of  the  value  at  par  of  $12,500. 
The  board  of  directors  consisted  of  nine  persons,  and  of  these, 
five  individuals,  who  were  directors  in  1875,  continued  to  be  di- 
rectors until  October,  1882,  and  four  continued  directors  until 
October,  1883,  and  so  long  as  the  interest  on  said  notes  were  paid. 
Upon  this  evidence  the  defendant  requested  the  court  to  rule : 

1.  There  could  be  no  ratification  of  the  acts  of  the  directors  in 
making  and  issuing  the  notes  declared  upon  while  Kelley  and 
Binnev  remained  influential  members  of  tne  board  of  directors, 
nor  while  a  majority  of  the  directors  were  persons  who  were  on 
said  board  in  1875  when  the  vote  authorizing  the  issue  of  the  notes 
was  passed  and  the  notes  given. 

2.  There  can  be  no  ratification  of  these  contracts,  either  bv  a 
succeeding  board  of  directors  or  by  the  stockholders,  unless  they 
were  fully  aware  of  every  material  circumstance  attending  the 
making  of  the  contract,  and  unless  thev  Iniew  also  the  legal  effect 
of  the  facts  attending  the  issuing  of  these  notes,  and  then  with  a 
knowledge  both  of  the  law  and  the  facts  ratified  the  contracts  by 
some  independent  and  substantive  act ;  and  the  burden  is  on  the 
plaintiff  to  prove  such  knowledge. 
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8.  Nothing  done  by  the  directors  can  give  legality  as  against  the 
stockholders  to  their  illegal  acts  in  issuing  the  notes,  upon  which 
this  suit  is  brought. 

L  There  is  no  evidence  upon  which  a  jury  can  find  that  the 
defendant  has  ratified  the  contracts  declared  on. 

5.  Upon  all  the  evidence  the  plaintiff  is  not  entitled  to  recover. 

The  court  refused  to  give  the  rulings  requested,  and  instructed 
the  jury  that,  if  the  acts  proved  and  relied  upon  by  the  plaintiff 
to  prove  ratification  were  done  with  a  knowledge  on  the  part  of 
the  stockholders  of  the  facts  relating  to  the  issuing  of  the  notes, 
the  jury  may  find  a  ratification  of  the  notes  on  the  part  of  the 
stockholders,"  and  save  other  instructions,  to  which  no  exception 
was  taken,  except  that  he  did  not  instruct  the  jury  that  in  order  to 
constitute  a  ratification  the  stockholders  must  know  the  leeal 
effect  of  the  facts  and  circumstances  attending  the  issuing  of  tne 
notes. 

The  jury  found  for  the  plaintiff  for  the  amount  of  the  notes 
and  interest,  and  the  defenaant  allied  exceptions. 

jS.  D.  Smith  and  M.  M.  Weston  for  plaintiff. 

H.  HT.  Shepao'd  and  H.  P.  MouUofh  tor  defendant 

C.  Allen,  J. — ^The  first  ground  of  defence  is,  that  by  virtue  of 
Stat  1871,  chap.  381,  §  6,  me  defendant  was  forbidden  to  build  its 
road  until  a  certificate  had  been  filed  in  the  office  of  the  secretary 
of  the  commonwealth,  signed  and  sworn  to  by  the  president, 
treasurer,  clerk  and  a  majority  of  the  directors,  stating  ^iumo 
that  the  whole  amount  of  tne  capital  stock  had  been 
unconditionally  subscribed  for  by  responsible  parties,  and  that 
fifty  per  cent  of  the  par  value  of  each  snare  of  tne  same  had  been 
actually  paid  into  its  treasury  in  cash.  It  appeared  by  the  audi- 
tor's report  that  such  a  certificate  was  filed  in  season,  but  he  re- 
ceived evidence  to  show,  and  found  as  a  fact,  that  fifty  per  cent 
of  the  par  value  of  each  share  had  not  been  paid  in,  though  the 
whole  of  the  capital  stock  had  been  duly  subscribed  for,  and 
more  than  fifty  per  cent  of  the  whole  amount  of  it  had  been  paid 
in  at  the  time  oi  the  making  of  the  contract  for' the  construction 
of  the  road.  Under  these  circumstances,  the  defendant  contends 
that  it  had  no  power  to  enter  into  a  contract  for  the  constructjon 
of  its  road;  that  the  act  was  tiUra  vires:  that  the  unanimous 
action  of  the  stockholders  would  not  cure  the  taint,  and  that  all 
promises  for  work  and  materials  in  building  the  road  and  all  notes 
given  therefor  are  void  and  incapable  of  ratification,  and  that  it 
cannot  now  be  held  responsible  tneref or,  although  for  nearly  ten 
years  it  has  held,  enjoyed,  operated  and  taken  the  earnings  of  the 
road  so  built  for  it,  and  paid  the  interest  on  the  notes. 

In  reference  to  thisL  ground  of  defence  it  is  sufficient  to  say  that, 
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acoordinff  to  eases  heretofore  decided,  it  has  been  declared  to  be 
unavailable.    It  was  not  intended  by  the  legislature  to  allow  cor- 

gyrations  to  escape  from  their  just  debts  in  this  manner.  First 
ational  Bank  of  Salem  v.  Almy,  117  Mass.  476;  Augur  Steel 
Axle  Co.  V.  Whittier,  Id.  461 ;  Whitney  v.  Wyman,  101  U.  S. 
392.  See,  also,  Davis  v.  Old  Colony  B.,  131  Mass.  260 ;  6.  c,  3 
Am.  &  Eng.  R.  B.  Cas.  443  ;  Monument  National  Bank  v.  Globe 
Works,  101  Mass.  57 ;  Gold  Mining  Company  v.  National  Bank, 
96  U.  S.  640 ;  Harris  v.  Runnels,  12  How.  79 ;  O'Hare  v.  Second 
Nat.  Bank,  77  Penn.  St.  96. 

The  defendant  then  contends  that  the  notes  in  suit  cannqt  be 
enforced,  because  they  were  given  to  its  own  directors,  in  payment 
Nom  aiTBH  TO  ^^^  ^®  constructiou  of  the  road  by  them,  and  are  now 
dSStoSS^-  held  by  the  plaintiff,  subject  to  all  defences  whicli 
ncATioH.  might  have  been  made  to  a  suit  upon  them  by  tbe 
payees.  Upon  this  point  the  only  question  properly  before  us  is, 
whether  there  was  sufficient  evidence  to  warrant  the  jury  in  find- 
ing a  ratification  of  the  notes  by  the  corporation.  Tne  presiding 
judge  assumed  that  tiie  notes  were  originally  void,  and  submitted 
to  the  jury  the  single  question  of  ratification.  Being  of  the 
apinion  that  there  was  sufficient  evidence  to  warrant  the  verdict 
on  the  question  of  ratification,  we  have  no  occasion  to  consider 
whether  it  might  not  also  have  been  proper  to  submit  to  the  jury 
the  question  oi  the  original  validity  of  tne  notes  under  proper  in- 
structions. The  first  request  for  instructions  was  properly  refused. 
It  seems  to  refer  to  a  supposed  theory  of  the  plaintiffs  that  the 
notes  might  be  ratified  by  the  directors,  whereas  the  sole  question 
submitted  to  the  jury  was,  whether  they  had  been  ratified  by  the 
stockholders,  ^.  ^.,  by  the  corporation  itself. 

The  third  request  is  open  to  the  same  objection.  The  second 
request  sought  to  incorporate  into  the  doctrine  of  ratification  a 
RATincATioR  ^^^  element,  namelv,  that  in  order  to  make  a  valid  rati- 
■uFwciKOT.  fication  the  principal  must  have  not  only  known  all  the 
facts,  but  also  the  legal  effect  of  the  facts,  and  then  with  a  knowl- 
edge both  of  the  law  and  the  facts  have  ratified  the  contract  by 
some  independent  and  substantive  act.  This  request  also  was 
properly  refused.  It  is  sufficient  if  a  ratification  is  made  with  a 
full  knowledge  of  all  the  material  facts.  Indeed,  a  rule  somewhat 
less  stringent  than  this  may  properly  be  laid  down,  where  one  pur- 
posely shuts  his  eyes  to  means  of  information  within  his  own  pos- 
session and  control,  and  ratifies  an  act  deliberately,  having  all  the 
knowledge  in  respect  to  it  which  he  cares  to  have.  Combs  v. 
Scott,  12  Allen,  493,  497;  Phosphate  of  Lime  Co.  v.  Green,  L. 
R.,  7  C.  P.  43,  57  (1  Eng.  Rep.  98). 

The  fourth  and  nf th  requests  were  both  to  the  effect  that  on  all 
the  evidence  the  jury  woutd  not  be  warranted  in  finding  a  ratifies- 
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tioD.  The  circnmstanoes  of  the  case  were  such  as  to  render  the 
inference  of  ratification  natural  and  easy,  especially  in  etidbncb  wabp 
view  of  the  lapse  of  time  since  the  notes  were  given.  Scoovrate^ 
There  was  nncontradicted  evidence  tending  to  show  "°"' 
that  the  directors  made  a  contract  with  one  Gowen  for  bnilding 
the  road  for  a  certain  price  in  money  and  stock,  and  that  he  gave 
to  the  company  a  bond,  with  Kelley  and  Binney  as  sureties,  for  the 
faithful  performance  of  his  contract ;  Gowen  failing  to  perform 
his  contract,  the  board  of  directors  called  on  the  sureties,  who 
themselves  were  directors,  to  perform  it,  with  notice  that  they 
would  be  held  liable  to  the  company  for  all  damages  that  might 
accrue  to  the  company  by  their  default.  Thereupon  the  sureties 
proceeded  to  finish  the  road  according  to  the  contract,  in  which 
originally  they  had  no  interest.  The  price  was  fair  and  reasona- 
ble ;  the  road  as  completed  by  them  was  a  well-built  road ;  the 
advancements  made  by  them  were  in  consequence  of  the  notice 
given  to  them  by  the  directors,  and  not  with  any  fraudulent  design 
to  obtain  any  pecuniary  benefit  for  themselves  from  said  contract. 
The  settlement  was  made  with  them  by  the  directors,  under  au- 
thority of  a  general  vote  of  the  stockholders,  authorizing  them  to 
make  any  settlement,  and  the  notes  in  suit  were  given.  As  a 
general  rule,  a  contract  between  a  corporation  and  its  directors  is 
not  absolutely  void,  but  voidable  at  the  election  of  the  corporation. 
Such  a  contract  does  not  necessarily  require  any  independent  and 
substantive  act  of  ratification,  but  it  may  become  finally  established 
as  a  valid  contract  b^  acquiescence.  The  right  to  avoid  it  may  be 
waived.  Union  Pacific  B.  Co.  v.  Credit  Mobilier,  135  Mass.  376, 
377 ;  s.  c,  16  Am.  &  Eng.  R  R.  Cas.  670  ;  Twin  Lick  Oil  Co.  v. 
Marburjr,  91  U.  S.  587;  Hotel  Co.  v.  Wade,  97  Id.  13 ;  Ashhuret's 
Appeal,  60  Penn.  St.  290.  In  the  present  case  such  ratification  or 
waiver  might  well  be  inferred,  and  indeed  we  do  not  see  how  any 
other  inference  could  fairly  be  drawn  from  the  act  of  the  com- 
pany in  holding  and  operating  the  road  for  so  many  years  without 
taking  any  steps  to  repudiate  the  notes,  from  the  payment  of  in- 
terestf  from  the  acceptance  of  the  report  of  the  treasurer  on  Octo- 
ber 6, 1875,  and  October  2,  1878,  and  from  the  acceptance  of  the 
statute  of  1884 — chap.  149 — authorizing  the  company  to  issue 
bonds  to  an  amount  not  exceeding  $30,000,  for  the  purpose  of 
extinguishing  its  floating  debt. 
Exceptions  overruled. 


Corporations — Promissory  Notes — Issued  by  Directors  of  Corporation — 
Ratification  of  Use  of  8eal  by  Treasurer--8light  Evidence  of,  sufficient.— 
Certain  pronuBSory  notes  were  issued  by  the  treasurer  of  a  corporationv  with 
the  aeal  of  the  corporation  added,  in  settlement  of  a  contract  for  building  a 
railroad.  It  appeared  that  two  of  the  directors  of  the  company  examined 
the  notes  after  they  were  issued,  and  one  of  them  pronounced  them  genuine, 
and  a  part  of  certain  notes  issued  by  vote  of  the  stockholders,  and  that  he, 
u  tnasarerof  the  company,  paid  interest  upon  them;  that  tiiis  appeared  in 

24  A.  ^k  £.  R  Gas.— 8 


84    ATOHISON,  TOPEKA  AND  SANTA  FE  R.   GO.  V.  FLETCHER. 

his  annual  report  to  the  company.  The  other  director  also  pronounced  the 
notes  genuine.  In  the  reports  of  the  treasurer  to  the  stocknolders  for  fiie 
years,  all  of  which  were  accepted  by  the  stockholders,  obligations  of  the 
company  were  sometimes  spoken  of  as  notes,  and  sometimes  as  bonds. 
Heldf  that  it  being  a  matter  of  excess  or  misuse  of  authority  in  adding  seals 
to  notes  when  the  authority  was  express  to  the  extent  of  giving  notes,  slight 
eyidence  of  the  ratification  of  such  excess  in  respect  to  the  seals  was  sim- 
cient,  and  that  there  was  sufficient  evidence  of  a  ratification  by  the  directors 
of  the  use  of  seals.  Parish  of  St.  James  «.  Newburyport  &  A.  R.  Co.  (Mass. 
1886),  5  East.  Repr.  802. 

Liability  of  Director  at  Fiduciary! — One  acreeing  with  the  directors  of  a 
corporation  that  he  would  buy,  at  a  heavy  discount,  its  bonds  about  to  be 
issued  on  being  himself  elected  a  director,  is  liable  to  creditors  of  the  cor- 
poration for  the  profits  of  the  transaction.  A  director  is  a  trustee  and  can- 
not speculate  in  the  trust  funds.  A  director  against  whom  judgment  has 
been  obtained  in  such  case  by  one  of  the  creditors  may  have  contribution 
from  his  co-directors. 

A  corporation  is  still  liable  for  its  debts  though  its  property  and  fran- 
chises have  been  sold.  Widrig  &  Co.  e.  Newport  Street  R.  Co.,  etc.  (Ken- 
tucky, Jan.  8,  1885). 

Fiduciary  Relation  of  Directors  to  Corporation — Purchase  of  Land.— See 
Barnes  v.  Brown,  2  Am.  &  Eng.  R.  R  Cas.  688 ;  Sims  e.  Brooklyn  St.  R  Co., 
4  lb.  182;  Mich.  Air  Line  R.  Co.  e.  Mellon,  5  lb.  245;  Little  Rock,  etc.,  R 
Co.  e.  Page,  7  lb.  86;  Addison  et  aH,  «.  Lewis,  9  lb.  702;  Case  v,  Kelly,  18 
lb.  70;  Cook  v.  Sherman,  16  lb.  661. 
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V. 

Fletoheb. 

{Adoarue  Case,  Kanmi,    April  9,  1886.) 

A  corporation  is  clothed  everywhere  with  the  powers  given  by  its  charter, 
and  has  the  capacity  to  carry  on  its  business  and  extend  its  operations  in 
other  States  and  countries,  so  long  as  it  does  not  depart  from  the  terms  of 
the  charter  under  which  it  was  created. 

Additional  powers,  auxiliary  to  the  original  design  or  purpose  of  a  corpo- 
ration, may  be  conferred  thereon  by  the  legislature  of  the  State  where  the 
corporation  is  created. 

Under  the  provisions  of  the  charter  of  the  Atchison,  Topeka  &  Santa  Fe 
R.  Co.,  of  February  11,  1859,  and  the  terms  of  the  statutes  of  Kansas,  if 
such  company  guaranties  a  bond  or  other  negotiable  instrument,  and  takes 
the  same  as  its  own  and  sells  it,  its  ffuaranty  will  be  binding  upon  the  com- 
pany in  the  hands  of  an  innocent  holder  for  value,  and  without  notice  of  the 
origin  of  its  title,  even  if  the  guaranty  of  that  particular  bond,  or  other 
negotiable  instrument,  when  made,  was  vUra  inrea  in  that  special  instance. 

Any  railway  company  organized  under  the  laws  of  this  State  may  lease  the 
road  and  appurtenances  of  any  other  railway  company,  when  the  road  to 
leased  shall  thereby  become,  in  the  operation  thereof,  a  continuation  and 
extension  of  the  road  of  the  company  accepting  the  lease. 

Under  its  charter,  and  the  statutes  of  the  State,  the  Atchison,  Topeka  & 
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Santa  Fe  R.  Co.  cannot  only  lease  a  Colorado  railroad,  but  can  also  lease 
roads  in  New  Mexico,  Arizona,  and  old  Mexico,  if  each  road  so  leased  there- 
by becomes,  in  the  operation  thereof,  a  continuation  and  extension  of  the 
road  of  the  Atchison  Co. 

Upon  the  facts  disclosed  in  this  case,  the  Atchison,  Topeka  &  Santa  Fe 
R  Co.,  under  its  charter  and  the  statutes  of  the  State,  had  authority  to  ac- 
cept the  stock  of  the  Sonora  R.  Co.,  of  Mexico,  and  guaranty  its  mortgage 
bonds. 

The  statute  expressly  provides,  if  a  court  or  judge  deem  it  proper  that  the 
defendant,  or  any  party  to  the  suit,  shall  be  heard  oefore  ^ranting  a  tempo- 
rary injunction  prayed  for,  that  reasonable  notice  may  be  ffiven  to  such 
party,  and  in  the  mean  time  a  restraining  order  may  be  issued.  Therefore  a 
court  or  judge  should  never  grant  a  temporary  injunction  in  an  action  in- 
ToMng  large  pecuniary  interests,  or  other  important  matters,  without  notice, 
where  the  party  to  be  affected  thereby  can  be  readily  notified,  except  in  case 
of  extreme  emergency.  The  hasty  and  improvident  granting  of  temporary 
injunctions,  without  notice,  is  not  in  accordance  with  a  fair  and  orderly  ad- 
ministration of  justice. 

Erbos  from  Wyandotte  county. 

Geo.  TT.  McCrary^  James  Hagermany  and  Peck  <k  Johnson  for 
plaintiff  in  error. 

Waters  cfe  Chase  and  Henry  M.  Cheever  for  defendant  in  error. 

HoBTON,  C.  J. — ^The  facts  in  this  case,  as  they  appear  from  the 
record,  are  sabstantiall j  these :  The  legislative  assembly  of  the 
TerritoiT  of  Kansas  incorporated,  in  1859,  "  The  Atchi-  fac™. 

son  &  Topeka  R.  Co.''  The  company  was  authorized  to  survey, 
coDstmct,  and  operate  a  railroad,  with  one  or  more  tracks,  from 
Atchison,  on  the  Missoari  river,  to  Topeka,  and  to  snch  point  on 
the  soathern  or  western  boundary  of  the  Territory,  in  the  direction 
of  Santa  Fe,  New  Mexico,  as  might  be  most  convenient  and  suit- 
able for  the  construction  of  the  road ;  and  it  was  also  authorized 
to  build  a  branch  of  the  road  to  any  point  on  the  southern  bound- 
ary of  the  Territory  of  Kansas  in  tne  direction  of  the  Gulf  of 
Mexico.  On  November  26, 1863,  the  name  of  the  company  was 
changed  to  "  The  Atchison,  Topeka  &  Santa  Fe.R.  Co.^'  Aft«r 
its  organization  the  company  proceeded  to  build  its  line  ot  rail- 
road, so  that  it  was  put  in  operation  from  Topeka  to  Newton, 
April  15, 1872 ;  from  Newton  to  Dodge  City,  September  15, 1872 ; 
and  from  Dodge  City  to  the  western  boundary  of  the  State,  in  the 
direction  of  Santa  Fe,  New  Mexico,  January  1,  1873 ;  making  a 
distance  altogether  of  over  470  miles.  From  the  terminus  of  the 
railroad  on  the  western  boundary  of  Kansas  to  the  boundary  line 
between  Colorado  and  New  Mexico,  the  Pueblo  &  Arkansas  Val- 
ley R  Co.  built  a  line  of  railway,  and  completed  the  same  on  July 
10, 1879,  a  distance  of  about  170  miles.  Trom  the  terminus  of 
the  Pueblo  &  Arkansas  Yalley  B.  to  San  Marcial,  New  Mexico, 
the  New  Mexico  &  Southern  Pacific  R.  Co.  built  a  line  of  rail- 
way, a  distance  of  over  353  miles,  which  was  put  in  operation 
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October  1, 1880.  From  San  Marcial  to  Deming,  a  point  on  the 
Southern  JPacific  railroad,  distant  from  San  Marcial  a  little  over 
129  miles,  the  Bio  Grande,  Mexico  &  Pacific  K.  Co.  built  a  road, 
which  was  finished  March  20,  1881.  The  Sonora  R.  Ck).,  Limited, 
is  a  corporation  organized  to  build  and  operate  a  railway  from  the 
boundary  line  between  the  United  States  and  Mexico  to  Ouaymas, 
on  the  Gulf  of  California,  262  miles  in  length.  In  1881  this  com- 
pany had  completed  only  90  miles  of  its  railway  from  Guaymas, 
extending  in  a  northerly  direction  towards  the  said  boundary  line. 

It  was  the  intention  of  the  directors  of  the  Atchison  Co.  to 
have  built  an  independent  road  from  Deming  to  the  Mexican 
boundary  to  connect  with  the  Sonora  road,  but  in  1881,  a  satisfac- 
tory proposal  having  been  made  by  the  Southern  Pacific  R.  Co. 
for  the  joint  use  of  so  much  of  its  track  as  might  be  required,  an 
agreement  was  made  between  the  two  companies,  subject  to  termi- 
nation by  either  party  giving  two  years'  notice  to  the  other,  by 
which  the  Atchison  Co.  was  pei-mitted  to  i*un  its  trains,  with  the 
same  rights  as  the  Southern  Pacific  trains,  over  the  Southern 
Pacific  road  from  Deming  to  Benson,  a  distance  of  174  miles. 
From  Benson  the  Atchison  Co.  built  a  road  called  the  New 
Mexico  &  Arizona  R.,  to  connect  with  the  Sonora  road  at  or  near 
Los  Nogales,  on  the  Mexican  border,  about  97  miles  long.  The 
Sonora  R.,  extending  from  Guaymas  to  Nogales,  was  completed 
on  November  25,  1882.  In  1881  the  directors  of  the  Atchison 
Co.  entered  into  a  contract  with  the  Sonora  Co.,  by  which  the 
capital  stock  of  the  Sonora  Co.,  amounting  to  $5,248,000,  was 
transferred  to  the  Atchison  Co.  in  consideration  of  the  issuance 
and  delivery  of  $2,700,000  of  the  capital  stock  of  the  Atchison  Co. 
to  the  Sonora  Co.,  and  the  guaranty  by  the  Atchison  Co.  of  the 
interest,  at  7  per  cent  per  annum,  of  $5,240,000  of  the  fi^8t-mbr^ 
^ige  bonds  ox  the  Sonora  Co.  Four  million  and  fifty  thousand  of 
the  bonds  so  guarantied  have  been  marketed,  and  $1,190,000  of 
the  bonds  are  in  the  treasury  of  the  Atchison  Co.  Ever  since  the 
purchase  of  the  Sonora  stock,  and  the  guaranty  of  the  interest  on 
its  bonds  by  the  Atchison  Co.,  the  Sonora  road  has  been  operated 
by  the  Atchison  Company,  and  its  expenses  have  been  boi*ne  by 
that  company.  The  annual  interest  on  tlra  bonds  of  the  Sonora 
Co.  so  guarantied  by  the  Atchison  Co.  amounts  to  the  sum  of 
$283,500  a  year,  and  is  payable  in  July  and  January  of  each  year. 

On  December  16,  1885,  John  W.  Fletcher,  of  the  city  of 
Detroit,  Michigan,  claiming  to  be  the  owner  of  200  shares  of  the 
capital  stock  of  the  Atchison  Co.,  of  the  value  of  $17,000, 
commenced  this  action  in  the  district  court  of  Wyandotte  county, 
in  this  State,  for  the  purpose,  among  other  things,  of  cancelling 
the  contract  between  the  Atchison  Co.  and  the  Sonora  Co., 
by  which  the  Atchison  Co.  agreed  to  guaranty  the  interest 
on  its  bonds;    to  pischarge  the  Atchison  Co.  from  all  liability 
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in  respect  to  the  guaranty ;  and  to  enjoin  the  directors  and  agents 
of  the  Atchison  Co.  from  any  further  payment  of  interest  on 
the  bonds.  The  petition  was  presented  to  the  district  judge  in 
vacation,  who,  witnoat*  notice  to  defendants,  or  either  of  them, 
granted  a  preliminary  injunction,  as  prayed  for,  against  the 
Atchison  Co.,  its  directora,  officers,  and  agents,  from  paying 
any  interest  on  the  bonds  of  the  Sonora  Co.  The  amount 
of  the  undertaking  fixed  by  the  district  judge  upon  allowing  the 
injunction  was  ClOOO  only.  The  Atchison  Co.  subsequently 
appeared  before  the  judge  and  excepted  to  his  ruling,  and  at  once 
brought  the  case  to  this  court  upon  petition  in  error  for  the  pur- 
pose of  raising  the  question  whether  the  injunction  was  properly 
granted. 

The  most  important  inquiry  is  whether  the  petition,  taking  all  of 
its  allegations  to  be  true,  shows  that  the  contract  of 
guaranty  complained  of  was  vltra  vires.  Upon  the  ou1S»tt-u^ 
part  of  plaintiff  below  it  is  contended  that  this  contract  '"^  ^"^ 
was  entirely  unauthorized  by  the  charter  of  the  Atchison  Co., 
and  beyond  the  power  of  the  directors  of  that  company  to 
consent  to  or  to  execute,  and  therefore  wholly  void  and  of  no  bind- 
ing force  upon  the  corporation  or  its  stockholders.  On  the  part  of 
defendants,  the  claim  is  that  under  the  powers  conferred  upon  the 
Atchison  Co.  by  its  charter,  the  subsequent  legislation  of 
this  State,  and  the  general  principles  of  law  applicable  to  corpora- 
tions, the  contract  was  and  is  valid  in  every  respect. 

The  petition  alleges  that  during  the  years  1882, 1883,  1884,  and 
1885  the  operating  expenses  have  been  greater  than  the  earaings, 
and  but  for  the  guaranty  of  the  Atchison  Co.,  that  the  Sonora 
bonds  would  be  worthless.  The  petition  further  alleges  that  if  the 
Atchison  Co.  continues  to  operate  the  Sonora  road,  and  keeps 
the  guaranty  of  its  bonds  good,  it  will  be  at  the  cost  of  the  dep^ 
tion  of  its  treasijry,  and  will  render  the  dividends  upon  its  stock 
less  in  amount  than  they  otherwise  would  be.  The  pown  io 
question  before  us,  however,  is  one  of  power.  If  the  Sotobo^soho- 
Atchison  Co.  had  the  authority  to  accept  the  stock  *^^^ 
of  the  Sonora  Co.,  and  guaranty  its  mortgage  bonds,  it  is 
liable  on  the  guaranty,  whether  the  Sonora  road  be  a  sucker,  sapping 
the  very  life  of  the  Atchison  Co.  as  a  consumer  of  its  earn- 
ings, or  a  feeder,  filling  to  overflowing  a  plethoric  treasury.  Com- 
mon honesty  will  forbid  a  corporation,  as  it  will  a  private  individ- 
ual, from  evading  the  terms  of  a  contract  upon  the  ground  merely 
that  it  has  been  unexpectedly  expensive,  and  therefore  not  re- 
munerative. In  this  connection,  perhaps,  it  should  be  said  that 
the  directors  of  the  Atchison  Co.  still  insist  that  the  contract 
with  the  Sonora  Co.  will  prove  very  desirable  and  profitable 
in  the  end.  They  go  further,  and  say  that  the  Atchison  Co. 
and  its  stockholders  have  already  received  benefits  from  the  con- 
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tract  by  the  acquisition  of  connecting  roads,  and  the  extension  of 
their  line,  so  as  to  make  a  through  roate,  which  was  absolutely 
necessary  to  the  financial  success  of  tlieir  company ;  and  that  thereby 
the  earning  and  profits  of  the  line,  as  a  whole,  have  been  largely 
augmented.  As  to  the  wisdom  or  expediency  of  the  execution  of 
the  contract  between  the  Atchison  and  Sonora  companies,  as  an 
original  proposition,  we  have  nothing  to  do.  Whether  the  con- 
tract between  these  companies  be  a  productive  or  an  unfortunate 
one  for  the  Atchison  Co.  is  immaterial  to  our  determination 
of  this  case.  The  question  with  us  is  whether  the  contract  was 
within  the  scope  of  the  powers  of  the  Atchison  Co.  to  exe- 
cute or  perform,  under  any  circumstances  or  for  any  purpose,  not 
whether  the  Atchison  Co.  made  a  good  or  bad  bargain. 

Notwithstanding  the  teems  of  the  charter  of  the  Atcliison  Co., 
the  various  provisions  of  the  statute,  and  the  unwritten  law 
of  comity  that  a  corporation  will  be  recognized  and  permitted  to 
prosecute  its  lawful  enterprises  in  every  State  which  has  not  ex- 
LnnTBD  po  pressly  refused  its  consent,  the  senior  counsel  repre- 
orATCHiBORCo.  senting  the  plaintiff  insists  that  the  Atchison  Co. 
has  no  legal  right,  by  purchase,  lease,  or  other  arrange- 
ment, to  operate  its  road,  or  run  its  cai*s  as  a  part  of  its  own  system, 
beyond  the  territorial  limits  of  Kansas.  The  proposition  of  an- 
other counsel  representing  the  plaintiff  is  that  while  the  Atchison 
Co.  is  not  confined  exclusively  to  the  limits  of  the  State,  yet 
that  the  road  beyond  the  New  Mexico  line  is  operated  without 
legal  authority.  Very  able  arguments  were  pi'esented  by  the  sev- 
eral counsel  upon  the  hearing  of  the  case,  and  very  elaborate  briefs 
have  been  filed  with  us.  We  have  given  all  of  these  careful  atten- 
tion and  examination,  and  have  reached  the  conclusion,  after  much 
deliberation  of  the  serious  matters  involved,  that  the  proposition 
asserted  by  counsel  of  plaintiff  limiting  the  power  of  the  Atchison 
Co.  in  its  operations  wholly  to  the  State  of  Kansas,  or  to  ad- 
joining States,  is  unsound,  and  receives  no  support  in  the  sections 
of  the  statute  cited,  or  in  the  authorities  controlling.  The  petition 
assumes  that  the  acquirement  by  the  Atchison  Co.  of  tlie 
intermediate  links  between  the  Kansas  line  and  the  Sonora  line 
was  unauthorized ;  but  the  allegations  are  indefinite  as  to  the  actual 
relations  existing  between  these  intermediate  links  and  the  Atchison 
Co.  "We  think,  however,  it  is  sufficiently  shown  that  the 
Atchison  Co.  is  operating  its  line  of  road  from  Atchison  and 
Kansas  City  to  connect  with  the  Sonora  road  at  Nogales,  on  the 
Mexican  border.  It  is  a  general  rule  that  the  allegations  of  a 
pleader  shall  be  taken  most  strongly  against  himself,  and  therefore 
we  are  not  to  assume  that  the  directore  of  the  Atchison  Co.,  in 
their  arrangements  for  operating  their  line  from  Kansas  to  Mexico, 
are  acting  contrary  to  the  purposes  for  which  the  corporation  was 
created.     The  presumptions  are,  in  the  absence  of  allegations  of 


CH  ABTSB— LSASE — IN  J  U  NOTION.  39 

facts  to  the  contrary,  that  the  Atchison  Co.  is  acting  under,  and  in 
accordance  with,  the  provisions  of  its  charter,  and  the  statutes  con- 
ferring authority  upon  it.     Railroad  Go.  v.  Davis,  3  Ean. ; 

It  is  a  general  rule  that  the  corporations  of  one  State  will  be 
permitted  to  carir  on  their  business,  and  extend  their  ^^^ 
operations,  in  etner  States  and  countries,  so  long  as  atio?->twb]u^ 
they  do  not  depart  from  the  terms  of  the  charters 
unoer  which  they  were  originally  created.  Under  the  comity  of 
States,  or,  rather,  we  should  say,  under  the  comity  of  nations, 
the  Atchison  Co.  can  exercise  all  the  powers  granted  by  its 
charter  in  Sonora,  or  in  the  other  States  of  Mexico,  as  well  as  it 
can  in  Missouri,  Colorado,  or  New  Mexico,  if  its  powers  thus  ex- 
ercised are  not  repugnant  to  or  prejudicial  to  the  interests  or  laws 
of  Mexico ;  therefore,  that  the  Sonora  road  is  in  a  foreign  country 
does  not,  we  think,  affect  the  case.  In  fact,  a  corporation  is  clothed 
everywhere  with  the  character  given  bv  its  charter,  and  the  capa- 
city of  corporations  to  make  contracts  beyond  the  States  of  their 
creation,  and  the  exercise  of  that  capacity,  are  supported  by  uni- 
form,  universal,  and  long-continued  practice.  Land  Grant  R.  Co. 
V.  Board  of  Co.  Cora'rs  of  Coffey  Co.,  6  Kan.  245;  O'Brien  v. 
Wetherell,  14  Kan.  616;  Bank  of  Augusta  v.  Earle,  13  Pet.  519  ; 
Cowell  V.  Spring  Co.,  100  U.  S.  55. 

Hundreds  of  corporations  are  created  not  strictly  local  in  their 
character,  as  in  the  instance  of  banks  and  insurance  coRPORAnoifs 
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companies,  all  of  which  transact  busmess  m  all  sec-  local. 
tions  of  the  country.  To  illustrate  the  frequencv  with  which 
corporations  exercise  great  powers  in  foreign  countries,  counsel  for 
defendants,  upon  the  argument,  cited  the  East  India  Co., 
chartered  in  England,  but  doing  business  throughout  the  East 
Indies;    the  Pacific  Mail   Steamship    Co.,   a    New    York   cor- 

?)ration,  operating  a  line  of  steamers  from  New  York  City  via 
anama  to  San  Francisco;  the  Western  Union  Telegraph  Co., 
a  New  York  corporation,  having  its  offices  in  almost  every 
city  of  the  Union;  the  Maxwell  Land  Co.,  a  Netherlands  cor- 
poration, owning  vast  estates  in  New  Mexico;  and  it  was  as- 
serted by  the  same  counsel  that  the  Sonora  Co.,  alleged  in 
tlie  petition  to  be  a  Mexican  corporation,  is  in  fact  a  corporation 
created  under  the  laws  of  Massachusetts.  We  may  also  refer, 
among  many  others  that  might  be  named,  to  the  following  corpo- 
rations: the  Colt's  Patent  Fire-arms  Manufacturing  Co.,  although 
an  American  corporation,  trades  extensively  in  England; 
the  Liverpool,  London  &  Globe  Insurance  Co.,  the  Royal  Insurance 
Co.,  the  Sun  Fire  Insurance  Co.,  Limited,  the  Phoenix  Assurance 
Co.,  of  London,  are  all  English  corporations,  but  they  transact 
business  in  many  States  of  the  Union ;  the  North  British  &  Ameri- 
can Insurance  Co.,  the  Norwich  Union  Fire  Insurance  Society,  and 
the  Queen  Insurance  Co.,  and  other  English  corporations,  write 
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risks  in  Eansas ;  the  Western  Assurance  Co.  is  a  Canadian  corpo- 
ration, accepting  fire  risks  in  this  -State  ;  the  Panama  B.  Co.  was 
incorporated  in  iTew  York,  and  built  a  road  across  the  Isthmus  of 
Panama;  the  Wells-Fargo  Express  Co.,  one  of  the  greatest 
of  the  common  carriers,  is  a  Colorado  corporation.  It  is  a  matter 
of  general  knowledge  that  many  cattle  companies  recently  char- 
tered in  England  now  transact  business,  involving  millions  of 
dollars,  in  the  Western  Territories. 

It  is  well  settled  that  a  railway  corporation  may  contract  to  carry 
beyond  the  terminus  of  its  own  line,  and  such  a  contract  will  be 
valid,  although  requiring  transportation  in  another  State  or  country. 
oauuao  Railroad  Co.  v.  Beeson,  30  Kan.  298 ;  s.  c,  12  Am.  & 

ToS^BHMiSi  Eng.  IJ.  R.  Cas.  62;  Hutch.  Carr.  §§  144,  152. 
o»  urn.  rjijj^  Narragansett  Steamship  Co.  was,  and  perhaps  is 

now,  a  common  carrier  between  New  York  and  Fall  River.  It 
receipted  for  a  trunk  to  be  delivered  at  Boston.  The  tnink  failed 
to  reach  its  destination,  and,  in  an  action  against  the  company  by 
the  owner  for  its  value,  it  was  decided  that  the  company  was  bound 
to  carry  the  trunk  to  Boston  the  same  as  if  its  vessels  went  to  that 
city,  and  was  therefore  liable  for  the  loss.  Berg  v.  Company,  5 
Daly,  394.  And  the  weight  of  authority  is  that  a  railway  com- 
pany deriving  its  powers  to  engage  in  business  from  its  charter, 
which,  by  the  very  terms  thereof,  is  limited  to  the  road  between 
certain  designated  points,  can  bind  itself  as  a  common  carrier 
beyond  its  designated  line.  Perkins  v.  Railroad  Co.,  47  Me.  673 ; 
Bissell  V.  Railroad,  22  N.  Y.  258 ;  Hutch.  Carr.  §  163,  and  cases 
cited.  If  railway  corporations  may  contract  for  the  transportation 
of  freight  and  passengers  in  other  States,  and  beyond  their  char- 
tered terminij  why  may  not  such  a  company  convey,  in  its  own 
cars  and  trains,  freight  and  passengers  over  connecting  and  con- 
tinuous lines  in  other  States,  if  it  can  make  arrangements  with 
such  connecting  and  continuous  lines  so  to  do  ? 

It  is  the  necessary  deduction  from  the  principles  announced  in 
the  foregoing  decisions  that  if  the  Atchison  Co.  is  empowered 
by  its  charter  and  the  statutes  of  Kansas  to  lease,  or  by  any  other 
arrancrement  to  run,  its  cars  outside  of  the  State,  it  can 
OF  CHARTS  OF  excrcisc  that  power  everywhere,  and  as  well  in  Mexico 
^™*  as  in  Colorado  or  Arizona.     This  brings  us  to  the  con- 

struction of  the  charter  of  the  Atchison  Co.,  and  the  legis- 
lature of  the  State  conferring  rights  and  powera  upon  railroad 
corporations.  In  interpreting  the  powers  possessed  by  a  corpora- 
tion, we  must  look  to  the  intention  of  the  legislature  in  the  enact- 
ment of  the  statute.  It  is  manifest  the  legislative  assembly  of  the 
Territory  of  Kansas,  in  granting  the  charter  to  the  Atchison  Co., 
anticipated  that  some  day  the  road  would  become  a  part  of 
a  transcontinental  line,  and  thereby  that  Kansas,  by  reason  of  its 
geographical  location,  would  have  passing  over  it  the  great  traffic 
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of  the  country, — east  and  west,  north  and  south, — because  it  pro- 
vided for  boilding  its  road  in  the  direction  of  Santa  Fe,  and  also 
of  the  Gulf  of  ^xico. 

Section  1  of  said  charter  reads : 

"That  C.  K.  Holliday,  Luther  C.  Challiss,  Peter  T.  Abell,  .  .  . 
with  such  other  persons  as  may  associate  with  them  for  that  pur- 
pose, are  hereby  incorporated  a  body  politic  and  corporate,  by  the 
name  of  t^e  Atchison  &  Topeka  R.  Co.;  and  under  that  name  and 
style  shall  be  capable  of  suing  and  being  sued,  impleading  and 
being  impleaded,  defending  and  being  defended  against,  in  law 
and  equity,  in  all  courts  and  places ;  may  make  and  use  a  common 
seal,  and  alter  or  renew  the  same ;  be  capable  of  contracting  and 
being  contracted  with ;  and  are  hereby  invested  with  all  powers 
and  privileges,  immunities  and  franchises,  and  of  acquiring,  by 
purchase  or  otherwise,  and  of  holding  and  conveying,  real  and 
personal  estate  which  may  be  needful  to  carry  into  effect  fully  the 
purposes  and  objects  of  this  act." 

Section  20  of  said  charter  gives  express  authority  ^^  to  make 
such  contracts  and  arrangements  with  other  railroads  which  con- 
nect with  or  intersect  the  same  as  might  be  mutually  agreed  upon 
by  the  parties,  for  leasing  or  running  their  roads,  or  any  part 
thereof,  in  connection  with  roads  in  other  States,  and  to  consoli- 
date their  property  and  stock  with  each  other ;  .  .  .  and  to  have 
all  the  powers,  privileges,  and  liabilities  that  they  may  hold  by 
their  several  charters."  Then  the  additional  authority  was  granted 
by  the  first  and  second  sections  of  chapter  92,  Sess.  Laws  1870, 
whereby  the  Atchison  Co.  could  consolidate  with  a  connect- 
ing road,  and  a  company  of  this  or  an  adjoining  State  could  lease 
the  road  of  the  Atchison  Co.  The  limitations  in  these  sec- 
tions providing  for  consolidation  and  extension  were  that  the 
lines  of  the  road  consolidated  should,  when  completed,  form  a 
continuouif  line  of  railroad,  and  when  a  company  leased  its  road  to 
another  railroad  company,  the  line  of  the  road  should  so  connect 
with  the  leased  road  as  to  form  a  continuous  line.  We  think  a  fair 
construction  of  section  3  of  that  act  to  be  that  any  railroad  com- 
pany may  lease  its  road  and  appurtenances  to  any  Kansas  company 
when  the  road  so  leased  shall  thereby  become,  in  the  operation 
thereof,  a  continuation  and  extension  of  the  road  of  the  company 
accepting  such  lease.    The  section  is  as  follows : 

"That  any  railroad  company  shall  have  power  to  lease  its 
road  and  appurtenances  to  any  railway  corporation  organized  under 
the  laws  oi  this  States  or  of  any  adjoining  State,  when  the  road  so 
leased  shall  thereby  become,  in  the  operation  thereof,  a  continua- 
tion and  extension  of  the  road  of  the  company  accepting  such 
lease." 

The  only  difficulty  in  the  construction  of  this  section  arises  from 
the  words  '^or  of  any  adjoining  State;"  but  it  may  be  that  these 
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words  refer  to  a  corporation  of  an  adjoining  State  that  has  come 
into  the  State  and  leased  a  Kansas  road  under  the  terms  and  con- 
ditions of  the  statute.  If,  however,  the  legislature  was  inadver- 
tently  legislating  in  said  section  3  for  a  railroad  company  of  another 
State  to  Tease  a  road  not  touching  Kansas,  we  do  not  think  this 
would  vary  the  construction  we  have  given  to  the  other  portions  of 
the  section.  In  the  second  section  the  law  allows  the  road  of  an 
adjoining  State  to  come  in  and  lease  a  Kansas  road,  and  a  Kansas 
company  to  lease  the  road  of  another  Kansas  company,  and  then 
the  broad  authority  is  given  in  section  3  for  any  railway  company, 
organized  under  the  laws  of  this  State,  to  lease  the  road  and  appur- 
tenances of  any  other  railway  corporation,  when  the  road  so 
leased  shall  thereby  become,  in  the  operation  thereof,  a  continnap 
tion  and  extension  of  the  road  of  tne  company  accepting  such 
lease.  If  section  3  was  intended  merely  to  give  a  Kansas  railroad 
company  the  power  to  lease  another  Kansas  railroad,  it  is  but  a 
repetition  of  said  section  2,  and  the  whole  of  said  section  is  mean- 
ingless and  useless ;  but  if  the  section  be  given  the  interpretation 
as  stated,  it  has  full  force  and  operation,  and  permits  any  Kansas 
railroad  company  to  lease  any  other  railway,  whether  in  or  out  of 
the  State,  wnen  the  road  so  leased  shall  thereby  become,  in  the 
operation  thereof,  a  continuation  of  the  Kansas  company. 

In  1873  the  legislature  passed  a  further  act,  which  reads : 

"  That  it  shall  be  lawful  for  any  railroad  company  created  by  or 
existing  under  the  laws  of  this  State,  from  time  to  time,  to  pur- 
chase and  hold  stock  and  bonds,  or  either,  or  to  guaranty  the  pay- 
ment of  the  principal  and  interest,  or  either,  of  the  bonds  of  any 
other  railroad  company  or  companies,  the  line  of  whose  railroad, 
constructed  or  being  constructed,  connects  with  its  own." 

Under  the  construction  we  have  given  to  its  charte^f  and  the 
statute,  the  Atchison  Co.  had  the  right  to  lease  the  road  and  ap- 
purtenances of  any  railway  company  in  Colorado,  New' Mexico,  or 
Arizona,  or  elsewhere,  when  the  road  so  leased,  in  the  operation 
thereof,  formed  a  continuation  or  extension  of  the  Atchison  road. 
Under  this  power,  we  think  the  Atchison  Co.  not  only  could  lease 
a  Colorado  road,  which  is  conceded  by  one  of  the  counsel  of  plain- 
tiff, but  could  go  on  and  lease  all  the  intermediate  links  between 
Kansas  and  Mexico,  and  when  it  came  to  the  border  of  Mexico  it 
could  also  lease  the  Sonora  road.  Each  road  so  leased  would  form, 
within  the  terms  of  the  statute,  in  the  operation  thereof,  a  con- 
tinuation and  extension  of  the  Atchison  road.  Having  all  this 
power,  then  clearly,  under  its  charter  and  the  Laws  of  1870  and 
1873,  the  Atchison  Co.  had  full  authority  to  purchase  and  hold 
the  stock  and  bonds  of  the  Sonora  Co.,  and  to  guaranty  the  pay- 
ment of  the  interest  of  the  bonds  of  that  company,  because  the 
line  of  that  road,  as  constructed,  connects  with  its  own. 

There  is  no  force  in  the  proposi  tion  that  there  is  a  missing  link 
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between  Deming  and  Benson,  a  distance  of  about  174  miles,  and 
therefore  tliat  the  Atchison  road  does  not  continue  and  extend  via 
the  New  Mexico  &  Arizona  R.  to  the  Sonora  B.  at  Nogales.  It 
is  tme  the  Southern  Pacific  built  this  link,  and  may  be  said  to  be 
its  owner,  but  the  Atchison  Co.  has  a  general  use  thereof  with 
the  Southern  Pacific,  and  has  the  same  rights  therein  as  that  com- 
pany. It  virtually  has  a  lease  thereon,  because  it  is  in  the  posses- 
sion of  and  operating  it  with  such  rights  of  ownership,  or  as  les- 
see, as  is  necessary  for  all  running  or  operating  purposes.  Yan 
Hostrnp  v.  Madison,  1  Wall.  291 ;  Schuyler  Co.  v.  Thomas,  98  U. 
S.  169 ;  Mayor  v.  Railroad  Co.,  21  Md.  50, 

Something  has  been  said  about  the  contract  between  the  Atchison 
and  Sonora  companies  bein^  void,  because  the  Atchison  Co.  was  not 
actually  connected  at  Nogales  at  the  time  of  theexecu-  comtraot  bk- 
tion  of  the  guaranty.  Even  if  there  was  anything  in  S?5d  somoiu 
the  proposition,  in  view  of  the  terms  of  the  statute  of  oompaiom. 
1873,  providing  for  the  guaranty  by  one  railroad  company  of  the 
bonds  of  another  company,  whose  road  was  being  constructed  so  as 
to  connect  with  its  own,  we  are  clearly  of  the  opinion  that  as  to 
the  bonds  marketed,  and  in  the  hands  of  hona-fde  holders,  the  con- 
tract between  the  companies  is  binding.  ^'  miere  the  statute  con- 
fers express  authority  upon  the  company  to  guaranty  the  bonds  of 
another  company,  a  mere  failure  on  the  part  of  the  guarantying 
company  to  pursue  the  mode  specified  in  the  statute  will  not 
invalidate  sucii  guaranty  in  the  nands  of  the  honorfide  holder." 
Wood,  Ry.  §  188  ;  Arnot  v.  Railway  Co.,  67  N.  Y.  315  ;  Parish  v. 
Wheeler,  22  N.  Y.  494 ;  Thomas  v.  Railroad  Co.,  101  U.  S.  86 ; 
Field,  Corp.  §§  263-267 ;  Bradley  v.  Ballard,  55  111.  413 ;  Field, 
Ultra  Vires,  185 ;  Town  of  Coloma  v.  Eaves,  92  U.  S.  484 ; 
Peoria,  etc.,  R.  Co.  v,  Thompson,  7  Am.  &  Eng.  R.  R.  Cas.  101, 
118;  Gelpcke  u  City  of  Dubuque,  1  Wall.  175  ;  City  of  Lexing- 
ton  V.  Butler,  14  Wall.  282 ;  Supervisors  v.  Schenck,  5  Wall.  772  ; 
Bank  v.  Globe  Works,  101  Mass.  57. 

The  Sonora  road  was  completed  to  Nogales  in  1882,  and  the 
Atchison  Co.,  havins^  been  m  connection  with  and  guaraktt  or 
operating  that  road  ever  since,  and  having  repeatedly  valid. 
paid  interest  on  the  Sonora  bonds,  has  clearly  ratified  the  contract 
of  1881,  and  therefore  the  guaranty  of  the  Sonora  bonds  is  not  only 
valid  in  the  hands  of  hma-fide  holders,  but  such  contract  ,or 
guaranty  is  valid  for  all  the  purposes  for  which  it  was  executed. 

Counsel  for  plaintiff  object  to  any  and  to  all  powers  granted  the 
Atchison  Co.  subsequent  to  the  creation  of  its  cnarter  in  1859,  and 
in  support  thereof  say  that  the  relation  between  the  cor-  rblatioii  bb. 
poration  and  stockholders  is  one  of  contract ;  that  the  2^55  ^^ 
stockholder  subjects  his  interest  to  the  control  of  the  "ocbholdbbs. 
proper  authorities  to  accomplish  the  object  of  the  organization,  but 
does  not  agree  that  the  purpose  shall  be  changed  in  its  character  at 
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the  will  of  the  directors  or  a  majority  of  the  stockholderB ;  and 
that  the  contract  between  the  corporation  and  the.  stockholders 
cannot  Be  changed  without  the  consent  of  the  contracting  parties, 
by  the  legislature,  or  any  other  authority.  We  con<^e  that 
where  the  power  is  not  reserved  in  the  legislature  to  repeal  or 
amend  a  charter,  that,  so  far  as  the  charter  states  a  compact  be- 
tween the  corporation,  it  cannot  be  chan^d  or  repealeo  bjtbe 
legislature,  but  it  is  settled  that  the  legislature  may  authorize  a 
body  of  corporators  to  exercise  new  powers  or  franchises  without 
impairing  those  previously  granted,  and  if  the  new  powers  can  be 
exercised  without  a  departure  from  the  ori^nal  compact  between 
the  corporators,  there  is  no  reason  why  tLey  should  not  be  ac- 
cepted and  exercised  on  behalf  of  the  company  by  a  majority  of 
the  stockholders. 

The  special  point  was  made  in  the  case  of  Union  Pac.  K.  Co.  t. 
Atchison  Co.,  26  Kan.  669,  that  as  the  charter  of  the  latter  com- 
pany made  certain  provisions  for  exercising  the  right  of  eminent 
domain,  the  company  could  not  proceed  to  exercise  that  right  un- 
der the  general  railroad  law.  It  was  held  that  it  could,  and  that 
the  general  law  applied  to  all  cor}x>rations.  We  said  in  that  case, 
"  If  a  company  had  no  right  of  eminent  domain  given  by  its  special 
charter,  the  State  legislature  could,  by  general  law,  endow  it  with 
such  right ;  and  if  it  nad  the  right,  the  le^slatui*e  could,  by  a  simi- 
lar law,  enlarge  its  modes  of  proceedings. '  All  the  legislation  of 
the  State  that  we  have  referred  to  is  in  harmony  with  the  terms  and 
provisions  of  the  charter  of  the  Atchison  Co.;  therefore  no  fran- 
chises are  diminished,  no  contract  impaired.  At  most,  its  powers 
are  enlarged  to  carry  out  successfully  the  object  of  its  incorpora- 
tion. So  to  speak,  auxiliary  powers  are  added,  but  its  charter  not 
violated,  or  the  benefits  thereby  granted  infringed.  Clearwater  v. 
Meredith,  1  Wall.  25 ;  Sprigg  v.  Company,  46  Md.  67 ;  Green's 
Brice's  Ultra  Vires,  80,  84 ;  Frjr  v.  Company,  2  Mete.  (Ky.)  3U. 

For  manv  purposes,  the  Atchison  Co.  can  receive,  in  the  trans- 
action of  its  legitimate  business  in  this  State,  bonds  and  other 
negotiable  paper ;  and  having  received  such  negotiable  instruments, 
it  may  sell  and  dispose  of  the  same ;  and  in  selling  and  disposing 
of  the  same,  it  may  guaranty  that  they  are  genuine,  and  it  may 
also  guaranty  the  payment  thereof.  Therefore,  if  the  Atchison  Co. 
had  no  authority  under  its  charter  and  the  statutes  to  run  its  cars 
through  Colorado,  New  Mexico,  Arizona,  and  Sonora  to  the  Golf 
of  California,  and  was  wholly  confined  to  the  transaction  of  its 
business  within  the  territorial  limits  of  the  State,  we  think,  within 
the  power  conferred  by  its  charter,  its  guaranty  of  the  Sonora 
bonds  would  be  binding  upon  the  company  in  the  hands  of  parties 
purchasing  them  with  such  guaranty,  in  good  faith,  and  withont 
notice,      rendleton  v.  Amy,   13   Wall.  297;    Bailroad  Co.  t. 
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Howard,  7  Wall.  392 ;  Arnot  v.  Erie  K.  Co.,  supra ;  Bigelow, 
Estop.  467 ;  16  Am.  &  Eng.  R.  R  Cas.  488. 

Ab  to  the  equities  in  this  case,  nothing  is  disclosed  beneficial  to 
the  plaintifiE.  if  he  was  a  stockholder  of  the  Atcliison  Co.  in  1881, 
at  the  time  of  the  execution  of  the  contract  of  guaranty  poanoN  or 
with  the  Sonora  Co.,  he  appears  before  the  court  as  a  p"-^"™^- 
participant,  watching  the  venture,  and,  if  successful,  willing  to  en- 
joy the  fruits  thereof ;  but  as  the  experiment,  in  his  opinion,  has 
failed,  he  turns  to  the  court  for  assistance  to  repudiate  its  terms. 
If  he  is  a  recent  purchaser  of  the  stock,  he  ought  to  have  known 
from  the  records  of  the  company  the  terms  and  conditions  of  its 
coQtracts,  and  hence  was  a  purchaser  with  full  knowledge  of  the 
gnaranty  of  the  Sonora  bonds.  Under  such  circumstances,  he  may 
be  said  to  have  purchased  for  the  purpose  of  becoming  a  litigant, 
not  merely  to  prevent  a  contemplated  transaction,  as  in  the  case  of 
Du  Pont  V.  Northern  Pac.  R,  Co.,  18«Fed.  Rep.  467,  but  to  annul 
a  contract  gnarantving  bonds,  already  executed, — at  least  so  far  as 
the  innocent  purchasei'S  thereof  are  concerned.  Millions  of  the 
bonds  have  gone  upon  the  market,  and  have  passed  in  the  hands 
of  bonorfidenolders  for  value.  Very  cogent  reasons  should  appear 
before  a  court  of  equity  should  interfere.  They  do  not  so  appear. 
High,  Inj.  §  1206  ;  Thompson  v.  Lambert,  44  Iowa,  239 ;  Gregory 
V.  Patchett,  33  Beav.  596  ;  Watts'  Appeal,  78  Pa.  St.  370 ;  Chap- 
man V.  Railroad  Co.,  6  Ohio  St.  120 ;  Terry  v.  Lock  Co.,  47  Conn. 
UI ;  Samuel  v.  Holladay,  1  Woolw.  400 ;  Goodin  v.  Canal  Co.,  18 
Ohio  St.  169. 

It  was  said  upon  the  argument  by  counsel  for  plaintiff  that  it  is 
gross  injustice  to  its  stockholders  for  the  Atchison  Co.  to  plant  its 
money  or  propertv  in  a  foreign  country..  To  this  it  may  be  an- 
swered :  The  stocKholders  control  the  company.  The  ^™^og  g' 
directors  are  elected  or  chosen  by  the  stockliolders,  and  Sct^J^"  ^^' 
it  goes  without  saying  that  the  stockholders,  as  well  as  the  direc- 
tors, should  have  at  heart  the  highest  interests  of  the  company.  Of 
course,  the  directors  must  have  some  power  to  determine  what  is 
for  the  best  interest  of  the  company,  and  some  discretion  must  al- 
ways be  left  for  them  to  exercise.  Matters  of  policy  and  expe- 
diency, within  the  terms  imposed  by  the  charter  and  the  statutes 
of  the  State,  are  for  their  consideration  and  determination,  subject 
to  the  will  of  the  stockholdera,  to  whom  they  are  responsible,  and 
by  whom  they  are  elected.  ^^  Railroads,  as  all  know,  are  things  of 
growth.  They  enlarge  with  the  development  of  the  country" 
(Railroad  Co.  v,  Atchison  Co.,  stwra) ;  and  railroading  is  a  busi- 
ness wherein  progress  is  absolutely  necessary.  A  railroad  cannot 
stand  still.  It  must  either  get  or  give  np  business.  It  must  make 
new  combinations,  open  new  territory,  and  secure  new  traffic,  or 
lose  its  business  and  reduce  its  revenues.  The  directors  must  con- 
sider all  of  these  things  in  their  management  of  the  afEaira  of  such 
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a  corporation.  In  concluding  this  part  of  the  subject,  we  maysav, 
further,  that  the  petition  nowhere  charges  the  directors  of  the 
Atchison  Co.  with  incapacity,  collusion,  corruption,  or  fraud.  It 
attacks  the  integrity  of  the  system  of  the  Atchison  Co.  beyond  the 
limits  of  the  State,  but  not  the  integrity  of  its  officials. 

This  disposes  of  the  case.  A  few  words,  however,  concerning 
the  action  of  the  district  judge  in  granting  the  temporary  injuno- 
iKJiTwenow  ^ioJ^*  It  is  unnecessary  to  decide  whether  he  was 
wiTHODTNOTicB  guiUy  of  au  abuse  of  judicial  discretion  sufficient  of 
itself  to  cause  a  revei'sal  of  this  case,  but  the  practice  of  granting 
injunctions  without  notice  to  defendants,  except  in  case  of  extreme 
emergency,  deserves  condemnation;  and  the  granting  of  an  injunc- 
tion in  such  an  important  case  as  this,  without  notice,  when  it  is 
within  the  general  knowledge  of  every  attorney  and  judge  that  the 
Atchison  Co.  has  an  officer  or  agent  in  every  county  of  the  State 
through  which  its  road  runs  upon  whom  legal  process  may  be 
servea,  is  very  censurable.  The  semi-annual  interest  upon  over 
four  millions  of  bonds  was  intended  to  be  tied  up  by  the  order  of 
the  district  judge,  which  bonds,  according  to  the  petition  itself, 
have  been  marketed,  and  the  holders  are  very  numerous.  In  addi- 
tion to  this,  the  order  would  naturally  depreciate  the  value  of  the 
bonds  in  the  markets  of  the  world,  and  thus  innocent  purchasers 
thereof  become  the  immediate  and  the  greatest  suflEerers.  The 
statute  provides  if  a  court  or  judge  deem  it  proper  that  the  defen- 
dant, or  any  party  to  the  suit,  should  be  heard  before  granting  the 
injunction,  it  may  direct  a  reasonable  notice  to  be  given  to  the 
party  to  attend  for  such  purpose  at  a  specific  time  and  place,  and 
may,  in  the  mean  time,  restrain  the  party.  If  there  was  ever  a 
case  where  defendants  should  have  been  notified  and  heard  before 
the  granting  of  a  temporary  injunction,  this  is  one.  Under  the 
statute,  instead  of  issuing  a  temporary  injunction  in  the  first  in- 
stance, the  judge,  if  proper  facts  had  been  presented  to  him,  might 
have  issued  a  restraining  order,  and  directed  notice  to  be  given. 
The  granting  of  a  temporary  injunction,  under  the  circumstances, 
was  not  in  accordance  with  a  fair  and  orderly  administration  of 
justice. 

The  order  granting  the  temporary  injunction  will  be  reversed, 
the  injunction  will  be  wholly  dissolved,  and  the  case  remanded  for 
further  proceedings  in  accordance  with  the  views  herein  expressed. 

(All  tne  justices  concurring.) 
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Mills  ^oZ. 

V. 

Central  R.  Co.  of  New  Jersey  et  aH. 

{Advance  Casey  New  Jersey.    February  6,  1886.) 

The  provisions  in  the  Act  of  1880,  P.  L.  1880,  281,  authorizing  railroad 
corporations  to  lease  their  roads,  etc.,  simply  confer  the  right  to  do  the  acts 
or  exercise  the  power  given,  after  first  obtaining  the  consent  of  those 
affected  thereby,  or  by  payment  of  satisfactory  compensation  to  them  for 
their  interests  in  the  property. 

The  Act  of  1881,  P.  L.  1881,  223,  proyiding  for  consolidation  and  merger 
of  certain  railroad  corporations,  gives  those  corporations  no  express  power 
to  lease  their  roads. 

Power  to  consolidate  does  not  involve  power  to  lease,  and  it  does  not  en- 
large the  power  to  convey  lands,  etc.,  conferred  by  the  charter  of  a  railroad 
corporation. 

The  Act  of  1854,  P.  L.  1854,  524,  authorizing  the  Central  R.  Co.  of  New 
Jersey  to  lease  and  operate  any  railroad  intersecting  with  its  road,  did  not 
authorize  that  company  to  lease  its  road  to  other  companies. 

Subsequent  legislation  which  is  prejudicial  to  the  vested  rights  of  the 
stockholders  of  a  corporation,  as  between  themselves,  is  invalid,  so  far  as 
such  rights  are  concerned. 

By  none  of  the  above  acts  did  the  majority  of  the  stockholders  of  the  Cen- 
tral R.  of  New  Jersey  have  power  to  lease  the  road  against  the  will  of  the 
minority. 

The  action  of  the  minority  in  voting  against  the  ratification  of  the  lease  is 
sufficient  proof  that  it  was  against  their  will. 

A  delay  of  fifty-four  days  in  bringing  suit  to  set  aside  the  lease  is  not  suf- 
ficient to  bar  the  action  on  the  ground  of  laches. 

A  petition  to  set  aside  the  lease  will  not  be  refused  on  the  ground  that 
the  granting  of  the  petition  will  be  injurious  to  the  petitioners. 

Celerity  in  effecting  the  lease  and  activity  in  accumulatiDg  obstacles  to 
granting  relief  will  not  secure  to  the  lessees  immunity  from  interference  by 
the  court  nor  prevent  it  from  upholding  the  rights  of  the  injured  stock- 
holders. 

Bill  to  set  aside  a  lease.    On  final  hearing  on  pleadings  and 
proofs. 
The  facts  of  the  case  appear  in  the  opinion. 
Barker  Owmrniere  and  H,  G.  Pii/ney  for  complainants. 
B.  WHUamsoUy  G.  M.  Rdbesony  2ina  £aercher  for  defendants. 

RuNYON,  CJhancellor. — ^This  suit  is  brought  by  Alfred  Mills  and 
John  H.  Lidgerwood,  executors  of  the  will  of  Stephen  Vail,  de- 
ceased, against  the  Central  R.  Co.  of  New  Jersey,  the  Philadel- 
phia &  Keading  R.  Co.,  and  the  persons  who  at  the  factb. 
time  of  filing  the  bill,  August  29,  1883,  were  the  directors  of  the 
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latter  company.  The  object  of  it  is  to  annul  a  lease  made  Maj 
29,  1883,  by  the  Central  to  the  Reading,  by  which  the  former  de- 
mised to  the  latter,  for  the  term  of  999  years,  its  railroads  and 
works  and  all  their  appendages  and  appurtenances,  and  conveyed 
to  it  all  its  property  and  assets,  real  ana  personal,  together  with  all 
its  rights,  powers,  franchises,  and  privileges  for  the  management, 
maintenance,  renewal,  extension,  alteration,  or  improvement  of  the 
demised  railroads  and  works  and  their  appurtenances.  The  rent 
resei'ved  was  payments  of  interest,  dividends,  rents,  etc.,  for  which 
the  Central  was  liable,  and  the  annual  payment  of  a  sum  equal  to 
6  per  cent  upon  the  par  value  of  the  then  outstanding  capital 
stock  of  that  company.  The  Beading  took  possession  of  the  prop- 
erty at  the  date  oi  the  lease.  The  complainants  now  hold,  and  did 
at  the  date  of  the  lease,  2048  shares  of  the  stock  of  the  Central. 
They  never  consented  to  the  lease,  and  they  insist  that  they  are 
entitled  in  equity  to  have  it  set  aside  and  to  have  the  Central  re- 
instated ill  the  rights  and  repossessed  of  the  property  which  were 
demised  or  conveyed  by  that  instrument. 

The  questions  to  be  considered  are  whether  the  Central  had  a 
right  to  make  the  lease  without  the  consent  of  the  complainants; 
and  if  not,  whether  the  latter  are  estopped  by  their  conduct  in 
reference  to  it  from  seeking  relief  in  equity  against  it? 

The  Central  has  undertaken  to  transfer  to  the  Reading  all  of  its 
railroads  and  other  works,  with  all  of  its  franchises  requisite 
to  maintaining  and  operating  them,  for  a  period  so  long  as  to 
be  equivalent  in  duration  to  a  conveyance  in  fee,  and  it  has  con- 
veyed to  the  Reading  all  the  rest  of  its  property,  real  and  per- 
sonal. It  has  thus,  if  the  lease  be  valid,  divested  itself  of  all  of  its 
property,  and,  abdicating  all  control  of  its  railroads  and  otlier 
works,  turned  over,  practically  forever,  the  management  and  opera- 
tion thereot  to  the  Heading,  only  reserving  to  itself  the  payment 
of  the  rent  with  the  right  of.  enforcing  it  by  re-entry,  etc.,  and  the 
benefit  of  certain  covenants. 

The  lease  was  made  with  the  consent  of  a  majority  only  of  the 
stockholders  of  the  Central.  It  is  urged  by  the  defendants  that 
when  it  was  made,  the  Central  had  legislative. authority  so  to  make 
it,  derived  not  only  under  the  supplement  of  1880,  P.  L.,  1880, 
231,  to  the  general  railroad  law,  but  also  under  the  3d  section 
of  a  supplement  to  its  charter,  which  supplement  was  approved 
March  17,  1854,  P.  L.  1854,  524,  and  under  the  Act  of  1881,  "to 
authorize  railroad  companies  incorporated  under  the  laws  of  this 
and  adjoining  States  to  merge  and  consolidate  their  corporate 
franchises  and  other  property,'^  P.  L.  1881,  222.  The  Act  of  1880 
declares,  among  other  things,  that  it  shall  be  lawful  for  any  corpo- 
ration incorporated  under  the  General  Railroad  Act,  or  under  any 
of  the  laws  of  this  State,  at  any  time  during  the  continuance  of  its 
charter,  to  lease  its  road  or  any  part  thereof  to  any  other  corpo- 
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radon  or  corporations  of  this  or  any  other  State,  or  to  nnite  and 
consolidate,  as  well  as  merge  its  stock,  property  and  franchises,  and 
road  with  ^oee  of  any  other  company  or  companies  of  this  or  any 
other  State,  or  to  do  both ;  and  snch  other  company  or  companies 
are  thereby  authorized  to  take  such  lease  or  to  miite  and  consoli- 
date, as  well  as  merge  its  or  their  stock,  property,  franchises  and 
road,  with  such  company  of  this  State,  or  to  do  both,  etc. 

The  supplement  imposes  no  condition  that  the  stockholders  or 
any  of  them  shall  consent,  bat  is  silent  on  that  head.  The  pro- 
vision in  that  act  that  it  shall  be  lawful  to  lease  or  consolidate  is 
merely  a  legislative  anthorization ;  a  concession  on  the  part  of  the 
legislature,  of  the  power  to  do  that  which  could  not  lawfully  be 
done  without  such  authority.  It  is  not  an  enactment  that  the 
directors  may,  without  the  consent  of  the  stockholders  of  the  com- 
pany,  lease,  consolidate,  or  mei^.  Nor  is  it  in  effect  an  enactment 
that  they  may  with  the  consent  of  the  majority  of  the  stockholders 
do  BO.  "But  the  statute  is  merely  to  enabling  act ;  a  law  intended 
to  give,  once  for  all,  a  general  legislative  authority  to  lease,  consoli- 
date, or  merge.  The  legislature  did  not  intend  to  affect  the  rights 
of  stockholcfers  inter  aese^  and  the  act  does  not  do  so,  either  ex- 
pressly  or  by  implication. 

It  was  settled  law  when  the  act  was  passed  that,  after  sharehold- 
ers had  entered  into  a  contract  among  tnemselves  under  legislative 
sanction,  and  expended  their  money  in  the  execution  of  the  plan 
matuallv  agreed  upon,  the  plan  could  not,  even  by  vir-  cbahobof 
tne  of  legislative  enactment,  be  radically  changed  by  ^^^^ 
the  majority  alone,  and  dissentient  stockholcfers  be  '^^^'^'^ 
compelled  to  engage  in  a  new  and  totally  different  undertaking ; 
because  such  action  would  impair  the  obligation  of  the  dissenting 
stockholders'  contract  with  their  associates  and  the  State. 

This  was  declared  by  the  highest  tribunal  of  the  State  to  be  the 
law,  and  to  be  as  well  supported  by  every  consideration  of  justice 
and  right  as  it  was  firmly  imbeddea  in  judicial  decision.  Black  v. 
Del.  &  Ear.  Can.  Co.,  9  C.  E.  G.  455. 

The  rights  of  unwilling  stockholders  are  not  protected  by  the 
Act  of  1880,  and,  inasmuch  as  their  interests  cannot 
be  taken  or  controlled  m  inmtwTij  except  under  the  woSot  of  ^' 
exercise  of  the  riffht  of  eminent  domain,  it  is  a  legal  '""'"^"*"*' 
conclufflon  from  the  absence  of  any  provision  in  that  respect,  that 
the  l^islature  did  not  intend  to  exercise  the  right  of  eminent  do- 
main at  all,  but  simply  to  confer  the  right  to  do  the  act  or  exercise 
the  power  given  on  nrst  obtaining  the  consent  of  those  affected,  or 
on  payment  of  satisfactory  compensation  to  such,  outside  of  legis- 
lative provisions.  Carson  v.  Coleman,  3  Stock.  106 ;  Boston  &  L. 
R.  Co.  V.  Salem  &  L.  B.  Co.,  2  Gray,  1 ;  Mills,  Em.  Dom.  §  126. 

Where  a  railroad  company,  by  a  vote  of  a  majority  of  the  stock- 
S4A.<&E.RCa8.-4 
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holders  bnt  withont  le^slative  authority,  leased  its  road  to  another, 
it  was  held  that  the  transaction  was  not  valid  as  again&t 
8ai»-lkaib.  ^^^  minority,  although  the  legislature  subsequently 
ratified  and  confirmed  it.  Boston  &  P.  K.  Co.  -w.  N.  T.  &  ^. 
E.  K.  Co.,  2  Am.  &  Eng.  R.  K.  Cas.  300. 

The  Act  of  1881,  to  which  reference  has  been  made,  is  one  ''au- 
thorizing railroad  companies  incorporated  under  the  laws  of  this 
and  adjoining  States  to  merge  and  consolidate  their  corporate 
franchises  and  other  property.^  It  provides  for  consolidation  and 
merger  of  companies  whose  railroads  form  a  continuous  line.  But 
the  Law  of  1880  had  already  declared  that  railroad  companies 
might  consolidate  and  merge  their  stock,  property,  and  franchises. 
The  Law  of  1881  provides  the  method  of  consolidatii^  or  merg- 
ing in  the  cases  which  are  within  its  provisions,  it  makes  it 
necessary  that  two  thirds  of  the  stockholoers  of  each  company  shall 
agree  to  the  change.  It  is  not  in  terms  amendatory  of  the  general 
railroad  law,  and  it  makes  no  reference  to  the  Act  of  1880.  It  is, 
in  itself,  some  evidence  that  the  legislature  intended  by  the  Act  of 
1880  to  do  no  more  than  give  its  consent  to  leasing,  consolidation, 
or  merger.  The  Act  of  1881  provides  that  stockholders  refusing 
to  agree  to  the  consolidation  may  have  their  damages  assessed  and 
their  stock  appraised,  and  that  the  companv  shall  pay  the  damage 
or  take  the  stock  at  the  appraised  value,  and  that  if  the  value  of  the 
stock  be  not  paid  within  the  time  limited  in  the  act,  the  amount 
of  the  damages  shall  be  a  judgment  against  the  company.  The 
act  gives  no  express  power  to  lease. 

But  it  is  argued  that  the  power  to  consolidate  either  involves  in 
itself  the  power  to  lease,  or  so  enlarges  the  power 
TO STtT  £on  given  by  the  charter  to  purchase,  hold,  and  convey  any 
KtotoSSS  lands,  tenements,  goods,  and  chattels  whatsoever  neces- 
sary or  expedient  for  the  objects  of  the  corporation,  P. 
L.  1847,  128,  as  to  create  the  authority  to  lease.  In  Branch  u 
Jesup,  106  U.  S.  468,  where  a  railroad  company  had  power 
by  its  charter  to  incorporate  its  stock  with  that  of  any  other  rail- 
road company,  and  had  also  by  the  charter  the  ordinary  power  to 
purchase,  hold,  and  convey  property,  real  and  personal,  it  was  held 
that  the  power  to  incorporate  the  stock  had  such  an  enlarging 
effect  upon  the  power  to  sell  as  to  authorize  a  sale  of  the  railroad 
and  franchises  of  the  company  to  another  railroad  company,  which 
issued  its  stock  in  the  place  of  that  of  the  selling  company  to  the 
holders  of  the  latter  stock  The  stock  so  issued  was  accepted  by 
those  stockholders,  and  they  all  fully  acquiesced  in  the  arrange- 
ment. The  selling  company  constructed  its  road  under  an  agree- 
ment with  the  purchasing  company,  by  which  the  i*oad  was  to  be 
constructed  in  sections  and  the  sections,  as  they  were  constructed 
were  to  be  turned  over  to  the  latter  company,  and  after  the  com- 
pletion of  the  road  the  stock  of  the  former  company  was  to  be  in- 
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corporated  with  that  of  the  latter.  The  case  snpports  the  proposi* 
tiou  that  a  railroad  compaDy  having  the  ordinary  power  to  buy 
aud  sell  property,  with  power  to  incorporate  its  stocK  with  that  of 
any  other  raiboad  company,  may,  under  those  powers,  lawfully 
sell  all  its  property  and  franchises  to  a  raih*oaa  company  with 
whose  stock  it  incorporates  its  own.  But  I  am  of  opinion  that 
power  to  consolidate  does  not  involve  authority  to  lease,  and  that 
ic  does  not  enlarge  the  power  to  convey  lands,  etc.,  conferred  by 
the  charter.  Power  to  consolidate  is  power  to  take  in  a  partner  or 
to  go  in  as  a  partner ;  while  power  to  lease  is  power  to  dispose  of 
the  whole  concern  to  a  stranger.  In  a  consolidation  the  stock- 
holders of  the  respective  companies  still  retain,  to  a  certain  extent, 
control  of  their  corporate  property ;  but  by  a  lease  the  stockhold- 
ers of  the  leasing  company  part  with  the  control  of  their  corporate 
property  and  hand  it  over  to  others,  and  abandon  their  enterprise. 

In  Archer  v.  Ten*e  Haute  &  I.  B.  Co.,  7  Am.  &  Eng.  B.  B.  Cas. 
249,  it  was  held  that  the  grant  of  power  to  consolidate  does  not 
involve  within  it  power  to  lease.  Thfe  Act  of  1881  did  not 
authorize  the  making  of  the  lease. 

Nor  was  it  authorized  by  the  3d  section  of  the  supplement  of 
1S54  to  the  charter  of  the  Central.  That  section  declares  that  it 
shall  be  lawful  for  the  company  to  purchase  or  lease  or  operate  any 
railroad  which  may  connect  with  or  intersect  its  road,  or  to  guar- 
anty the  bonds  of  such  company,  or  to  consolidate  the  stock  of  such 
company  with  its  own,  on  terms  to  be  mutually  agreed  upon ;  but 
it  provides  that  such  purchase  or  consolidation  shall  not  be  made 
without  the  assent  of  three  quarters  in  interest  of  the  stockholders, 
and  that  if  any  stockholder  or  stockholders  shall  refuse  his  or  their 
assent,  or  if  by  reason  of  absence  or  legal  inability  such  aoodisscbicb 
assent  cannot  be  obtained,  application  may  be  made  by  «>"««>■»«>• 
such  stockholder  or  stockholders  within  three  months  from  the 
time  that  the  purchase  or  consolidation  shall  take  effect,  to  one  of 
the  justices  of  the  Supreme  Court  of  this  State  for  the  appoint- 
ment of  commissioners  to  appraise  the  value  of  the  shares  of^such 
stockholder  or  stockliolders,  the  appraisement  not  to  be  less  than 
par ;  and  that  thereupon  such  proceedings  shall  be  had  as  provided 
m  the  charter  for  condemning  lands,  so  far  as  they  may  be  appli- 
cable.   Obviously,  that  section  did  not  authorize  the  lease. 

The  defendants  insist  that  the  charter  of  the  Central  having 
been  granted  after  the  passage  of  the  jgeneral  corporation  law, 
Rev.  p.  178,  by  the  6th  section  of  which  it  is  provided  that  the 
charter  of  every  corporation  which  shall  thereafter  be  granted  by 
or  created  under  any  of  the  acts  of  the  legislature  sluill  be  sub- 
ject to  alteration,  8usj>ension,  and  repeal  in  the  discretion  of  the 
legislature,  the  provision  of  the  Act  of  1880  in  regard  to  leasing, 
etc.,  is  to  be  regarded  as  incorporated  in  the  charter  itself ;  and 
that  if  so,  that  act  authorized  the  company  to  make  the  lease,  and 
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the  directors  acting  for  the  company  and  being  its  dnly  constituted 
agents  conld,  lawfully  and  effectually,  especia&y  with  the  assent  of 
a  majority  of  the  stockholders,  execute  tne  power. 

But  notwithstanding  that  provision  of  the  general  corporation 
law,  subsequent  legislation,  prejudicial  to  the  vested  rights  of 
stockholders  as  between  themselves,  is  not,  so  far  as  such  rights  are 
concerned,  to  be  regarded  as  having  constructivelv  existed  from 
the  passs^  of  tiie  cnarter,  and  is  invalid.  Zabriskie  v.  Hacken- 
sack  &  N.  T.  R  Co.,  3  C.  E.  Gr.  178. 

In  that  case,  referring  to  the  above-mentioned  provision  for  aU 
teration,  amendment,  or  repeal,  and  to  a  like  one  in  the  charter  of 
the  company  itself,  the  Chancellor  said  that  the  object  and  purpose 
of  that  provision  were  so  plain  and  so  plainly  expressed  in  the 
words,  that  it  seemed  strange  that  any  doubt  should  be  raised 
concerning  them;  that  the  provision  was  a  reservation  to  tlie 
State  for  the  benefit  of  the  public,  to  be  exercised  by  the  State 
only ;  that  the  State  was  making  what  had  been  decided  to  be  a 
contract,  and  it  reserved  the  power  of  change  by  altering,  modify- 
ing, or  repealing  the  contract ;  and  that  neiUier  the  words  nor  tfie 
circumstances  nor  the  apparent  objects  for  which  the  provision 
was  made  could  by  anv  lair  construction  extend  it  to  giving  a 
power  to  one  part  of  the  corporators  as  against  the  other  which 
they  did  not  have  before. 

Mr.  Wood  in  his  treatise  on  railway  law  says  that,  under  a  rese^ 
RBSKRVATioHAfl  vatiou  of  authority  to  alter,  amend,  or  repeal  a  char- 
cHAmnwB MOT  ^61*9  ^6  legislature  does  not  acquire  unlimited  power 
^'"^'^■"™*-  over  a  corporation  to  make  alterations  in  the  cnarter 
which  impair  its  vested  rights ;  and  that  such  reservation  does  not 
sanction  a  reckless  invasion  of  rights  of  property  or  an  interference 
with  contract  obligations.    1  Wood,  E.  Law,  §  39. 

The  complainants  are  entitled  to  relief  in  equity,  unless  by  ac- 
quiescence they  are  estopped  from  claiming  it,  or  by  their  laches 
have  lost  their  right  to  it.  There  is  no  evidence  of  acquiescence. 
On  the  contitiry,  there  is  clear  proof  of  a  refusal  to  consent  to  the 
making  of  the  lease.  It  appears  that  of  the  two  executors,  Mr. 
Mills  alone  attended  to  this  business.  He  alone  voted  upon  the 
stock  for  directors,  examined  the  proposed  lease,  and  attended  the 
meeting  called  to  ratify  it.  Mr.  Lidgerwood,  the  other  executor, 
seems  to  have  taken  no  part  in  the  matter.  The  evidence  upon 
the  subject  of  acquiescence  is,  according  to  the  testimony  of  the 

E resident  of  the  Central,  that  prior  to  the  meeting  of  the  stock- 
olders  of  the  Central,  which  took  place  May  11,  1888,  at  which 
directors  were  chosen  and  a  resolution  was  adopted  in  favor  of  a 
lease  to  the  Beading,  Mr.  Mills  on  two  or  three  occasions  in  con- 
versation with  him  led  him  to  suppose  that  he  was  in  favor  of  a 
lease  to  the  Beading  at  a  rental  of  6  per  cent  upon  the  stock  of  the 
Central,  Mr.  Mills  saying  that  he  thought  it  was  the  best  thing  the 
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president  could  do ;  that  on  the  11th  of  May,  on  his  way  to  the 
stockholders'  meeting,  he  again  said,  in  conversation  with  the 
president  npon  the  subject,  uiat  he  thought  it  would  be  wise  to 
execute  the  lease ;  the  best  they  could  do  for  the  interest  of  the 
Etockholders ;  but  on  that  occasion  he  added  that  he  was  in  such  a 
position,  as  executor,  that  he  would  not  vote  for  it  himself,  because 
the  directions  of  his  testator's  will  were  that  the  property  should 
not  be  sold,  and  he  thought  that  a  lease  for  999  years  was  so  nearly 
a  sale  that  he,  as  trustee,  did  not  think  it  would  be  well  for  him 
to  be  a  par^  to  it.  The  president  says  that  Mr.  Mills  gave  that 'as 
his  reason  ^r  not  voting  for  the  lease.  Mr.  Mills  at  that  meeting 
Toted  for  persons  for  directors  who  were  understood  to  be  in  favor 
of  making  the  lease,  but  he  did  not  vote  for  the  resolution,  which 
was  then  adopted  by  a  majority  vote,  in  favor  of  a  lease.  That 
resolution  was  that  the  stockholders  approved  of  the  proposed  lease 
and  contract  to  and  with  the  Philadelphia  &  Beading  B.  Co.  and 
requested  the  directors  to  execute  and  carry  the  same  into  effect 
immediately  upon  the  company  acquiring  the  legal  power  to  act  * 
in  the  premises  by  the  termmation  of  the  receivership.  The  presi- 
dent  of  the  Central  had  reported  to  the  meeting  that  a  proposi- 
tion had  been  made  by  the  Heading  to  lease  and  acquire  tne  pro- 
perty of  the  Central  under  a  lease  and  contract  for  999  years, 
which  would  guaranty  6-per-cent  dividends  to  the  stockholders  of 
tlie  Central,  commencing  to  run  from  September  1, 1883 ;  the  first 
quarterly  dividend  to  be  psnrable  on  December  1, 1883 ;  and  that  the 
l)oard  of  directors  were  oi  opinion,  subject  to  the  proper  ratifica- 
tion by  the  stockholders,  that  after  the  termination  of  tne  receiver- 
ship, upon  the  company's  obtaining  legal  power  to  act  in  the 
matter,  such  lease  and  contract  should  be  made.  That  was  the 
proposal  referred  to  in  the  resolution.  Mr.  Mills  neither  voted  for 
nor  against  the  resolution.  Between  the  meeting  of  the  11th  of 
May  and  a  stockholders'  meeting  held  upon  the  6th  of  July  fol- 
lowing, to  ratify  the  lease,  Mr.  Mills  called  at  the  office  of  the 
Central  and  read  a  draft  or  copy  of  the  lease.  On  the  latter  day 
he  met  the  president  of  the  Central  on  thejr  way  to  the  meeting, 
and  he  then  said  to  the  president  that  he,  Mr.  Mills,  owed  it  to  the 
president  to  say  that  he  should  that  day  vote  against  the  lease  and 
against  its  ratification ;  to  which  the  president  replied  laches 
that  he  was  sorry  for  that,  and  Mr.  Mills  then  said  that 
in  his  position  as  trustee  he  thought  it  was  the  best  thing  for  him 
to  do.  The  president  says  he  thinks  Mr.  Mills  added  that  he  had 
taken  counsel  about  it.  The  president  further  testifies  that  Mr. 
Mills  expressed  no  objection  to  the  lease  or  its  terms  upon  that 
occasion. 

Mr.  Mills  says  that  he  did  not  on  the  day  of  the  stockholders' 
meeting  in  May  express  an  opinion  that  leasing  the  road  to  the 
Reading  would  be  the  best  thing  that  could  be  done  for  the  inter- 
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est  of  the  stockholdere.  He  says  that  he  was  anxioas  that  the  road 
should  be  put  in  a  good  position,  and  was  favorable  to  anything 
that  wonld  effect  that  end,  but  was  not  sufficiently  familiar  with 
the  terms  which  were  to  be  inserted  in  the  proposed  lease  to  ex* 
press  such  an  opinion. 

According  to  the  testimony  of  the  president,  while  on  the  11th 
of  May  and  prior  thereto  Mr.  Mills  expressed  opinions  in  favor  of 
a  lease,  he  on  that  occasion  expressly  refused  to  vote  for  a  lease, 
and  on  the  6th  of  July  declared  that  he  felt  bound  to  vote  agaiust 
the  lease  which  was  then  to  be  submitted  for  ratification. 
He  did  not  vote  for  the  resolution  at  the  meeting  of  May,  and  he 
voted  against  the  lease  at  the  meeting  of  July.  According  to  the 
evidence  he  at  most  expressed  an  opinion  in  favor  of  leasing,  but 
never  voted  in  favor  of  any  lease.  On  the  contrary,  he  refused  to 
vote  in  favor  even  of  the  policy  of  leasing  and,  when  the  lease  in 
question  was  submitted  for  ratification,  he  voted  against  it.  He 
had  no  interest  except  as  trustee,  and  it  was  understood  that  he  was 
acting  in  the  matter  merely  in  a  trust  capacity.  At  the  meeting 
of  the  11th  of  May  he  said,  according  to  the  president's  testimony, 
that  in  view  of  the  obligations  of  his  trust  upon  him  he  did  not 
think  it  would  be  well  for  him  to  be  a  party  to  the  making  of  the 
lease,  and  therefore  he  would  not  vote  for  it.  He  manifestly  in- 
tended to  be  understood  as  not  acquiescing  and,  in  fact,  he  was  so 
understood. 

According  to  the  testimony  on  the  part  of  the  defendants,  what 
he  said  was,  that  he  thought  it  would  probably  be  the  best  Dolicj 
to  lease,  yet  he  would  not  consent  that  that  policy  should  be 
adopted.  Nor  was  there  anything  in  this  conduct  to  mislead  the 
defendants,  and  they  were  not  misled  by  it.  They  acted  on  the 
assumption  that  the  lease  was  valid  if  ratified  by  only  a  majority 
of  the  stockholders.  The  lease  had  not  been  drawn  when  the 
meeting  of  May  was  held.  The  only  terms  then  suggested  for  it 
were  the  lease  and  transfer  of  the  property  on  the  one  hand,  and 
the  payment  of  the  rent  on  the  other.  Afterward,  and  it  appears 
to  have  been  about  the  26th  of  May,  the  terms  of  the  lease  wei*e 
settled  upon  by  the  directors  of  the  companies,  and  it  was  executed 
on  the  29th  of  that  month,  and  at  that  date  the  Reading  took 

Eossession  of  the  property.  The  call  for  the  meeting  of  stock- 
olders  to  ratify  the  lease  was  dated  June  14th.  So  that  the  lease 
had  been  executed  and  the  lessee  was  in  possession  under  it  two 
weeks  before  that  call  was  issued,  and  over  a  month  before  the 
stockholders'  meeting  for  ratification  was  held. 

Nor  are  the  complainants  bari-ed  by  laches.  This  suit  was  begun 
on  the  29th  of  August,  less  than  two  months  from  the  date  of  the 
meeting  of  July.  As  before  stated,  the  lessee  took  possession  on 
the  29th  of  May.  The  Lehigh  &  Susquehanna  R.  whicn  the  Central 
held  underlease  when  the  lease  to  the  lleading  was  made,  passed  into 
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the  hands  of  the  Reading  with  the  consent  of  the  Central  on  the  29th 
of  May,  the  date  of  the  lease  in  question  in  this  suit.  Whatever 
was  done  by  the  Reading  on  the  strength  of  the  lease  was  done  in 
confidence  of  the  validity  thereof,  notwithstanding  the  refusal  of 
some  of  the  stockholders  of  the  Central  to  ratif  v  or  acquiesce.  If 
a  stockholder,  in  order  to  save  his  rights  in  such  a  case  as  this,  is 
bound  to  bring  suit,  a  delay  of  fifty-four  days  in  bringing  it  is  not, 
under  such  circumstances  as  this  case  presents,  laches.  Sixty  days 
is  the  time  given  by  the  statute  for  fihng  an  answer  to  a  bill ;  and 
surely  he  mav,  without  forfeiting  his  ri^ts,  take  as  much  time  to 
prepare  his  bill  as  the  defendants  would  have  by  law  to  put  in 
their  answer.  If  a  stockholder  w];iose  rights  are  disregarded  and 
trampled  under  foot  makes  reasonable  haste  to  bring  suit,  it  is 
enough.  It  is  to  be  remembered  that  he  is  the  injured  party ;  and 
there  is  some  hardship,  to  say  the  very  least  of  it,  In  requiring  him 
to  incur  the  expense  and  trouble  of  a  suit  to  protect  his  rights 
against  unwarrantable  and  reckless  invasion.  It  certainly  cannot 
be  regarded  as  being  the  law  that  he  is  to  lose  his  rights  unless  he 
brines  suit  immediately  to  recover  or  protect  them.  If  such  were 
the  Taw,  minorities  of  stockholders  would  often  fare  very  badly 
indeed.  The  Reading,  in  assuming  that  the  assent  of  the  majority 
of  the  stockholders  of  the  Central  was  enough  to  validate  the  lease, 
accepted  the  hazard  of  its  own  subsequent  actions,  based  upon  that 
assumption. 

It  is  urged  that  to  set  aside  the  lease  will  be  injurious,  not  only 
to  the  majoritv  of  the  stockholders  of  the  Central  and  to  the 
Reading,  but  also  to  the  complainants  themselves;  and  to  establish 
this  the  defendants  have  undertaken  to  show  that  the  lease  was  a 
profitable  and  most  desirable  arrangement  for  the  Central.  This 
might  be  conceded,  and  yet  the  complainants  would  be  entitled  to 
the  relief  which  they  seek.  When  the  lease  was  made,  the  Central 
had  been  declared  and  decreed  by  this  court  to  be  solvent,  and  its 
affairs  have  been  remitted  to  its  hands  accordingly.  It  must, 
therefore,  be  held  to  have  been  a  solvent  corporation.  It  is  a 
matter  of  public  notoriety  that  the  Reading  has,  since  the  making 
of  the  Jease,  become  insolvent.  •  These  considerations,  however, 
cannot  control  or  afiEect  the  complainants'  right  to  have  the  trust 
property  restored  to  the  uses  to  which  by  the  contract  between 
them  and  their  fellow-stockholders  it  was  devoted.  Again,  this 
appeal  to  the  court  not  to  disturb  the  existing  arrangement  is  an 
appeal  in  behalf  of  the  wrongdoers  themselves,  those  by  whose 
action  the  injury  has  been  done  to  the  complainants. 

It  is  urged  that  if  this  court  finds  that  the  lease  is  invalid  be- 
cause it  is  an  infraction  of  the  complainants'  rights,  it  will  merely 
decree  payment  to  the  complainants  of  the  value  of  their  stock,  to 
be  ascertained  here.    There  are  many  cases  in  which  where  a  cor- 
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poration  authorized  to  take  property  by  the  exercise  of  the  right 
dbcbu  of  pat-  of  eminent  domain  takes  it  withont  making  compensa* 
w^y^^^  tion,  but  under  circumstances  entitling  it  to  the  consid- 
8IDEBSD.  eration  and  protection  of  equity,  this  court  will  refuse 

to  disturb  its  possession  or  to  permit  it  to  be  disturbed,  provided 
due  compensation,  to  be  fixed  by  this  court,  be  made.  But  to 
take  that  course  in  this  case  would  in  fact  be  to  condemn  the  com* 
plainants'  stock,  for  which  this  court  has  no  warrant,  and  that,  too, 
m  the  trust  and  for  the  protection  of  those  who  are  without  any 
claim  to  equitable  interference.  It  is  for  the  legislature  to  eaj 
whether  the  stock  of  dissenting  stockholders  shall  oe  taken,  as  for 
a  public  use,  under  the  exercise  of  the  right  of  eminent  domain. 
It  has  not  said  that  it  may  be  so  taken  in  this  case.  Those  who,  in 
such  a  matter  as  this,  act  without  the  acquiescence  of  all  the  stock- 
holders, do  so  at  their  peril  and  must  take  the  consequencee  if 
their  act  be  undone  at  the  instance  of  dissentient  stockholders.  It 
may  be  added,  that  celerity  in  effecting  their  design,  and  activity 
in  accumulating  obstacles  to  granting  relief,  will  not  secure  to 
them  immunity,  and  prevent  this  court  from  upholding  the  rights 
of  the  injured. 

There  will  be  a  decree  declaring  the  lease  null  and  void  and  the 
transfer  of  property  thereby  made  illegal. 

Power  to  lease  Road — Ratification  of  Lease. — See  Eckerv.  C,  B.  &  Q.  R. 
Co.,  1  Am.  &  Eng.  R.  R.  Cas.  357;  Abbott  v,  J.  G.  &  K.  H.  R,Co.,  2  lb. 
641 ;  Boston,  etc.,  R.  Co.  «.  N.  Y.,  etc.,  R.  Co.,  2  lb.  800;  Peters  v,  Lincoln, 
etc.,  R.  Co.,  6  lb.  597;  Troy  &  Boston  R.  Co.  «.  Boston,  etc.,  R.  Co.,  7  lb. 
49;  Todbunter  v.  D.  M.,  etc.,  R.  Co.,  7  lb.  67;  Archer  v.  Terre  Haute,  etc., 
R.  Co.,  7  lb.  249;  Elkins  n.  Camden,  etc.,  R.  Co.,  9  lb.  590  and  note;  Wood- 
ruff t?.  Erie  R.  Co.  and  note,  16  lb.  501. 

Right  of  Dissenting  Minority  of  Stockholders  to  enjoin  or  set  aside  a 
LeasOf — A  stockholder's  relation  to  his  corporation  is  one  of  contract.  The 
stock  held  by  him  represents  his  vested  interest  in  the  property  of  the  cor- 
poration and  his  vested  right  to  such  dividends  as  the  profits  of  its  business 
enable  it  to  declare.  This  right  to  share  in  corporate  property  and  to  re- 
ceive dividends^  on  the  corporate  stock  held  by  him  being  a  contract  right, 
cannot  be  impaired  by  any  majority  of  stockholders  however  laree.  1%  is 
therefore  the  right  of  any  minority  of  shareholders,  and  even  of  Uie  holder 
of  one  share  of  stock,  to  enjoin  a  proceeding,  or  have  it  set  aside,  if  it  hss 
been  consummated,  whenever  it  is  uUra  Hres  of  the  corporation  or  in  fraud 
or  derogation  of  his  contract  rights  as  a  shareholder.  Nor  can  the  majority 
of  stockholders  meet  the  application  of  a  minority  to  restrain  illegal  corpo- 
rate action  by  offer  to  buy  the  stock  held  by  the  minority.  Stock  is  property 
whose  owners  cannot  be  compelled  to  sell  it,  except  upon  condemnation  under 
the  right  of  eminent  domain.  In  the  principal  case  there  was  a  leasing  act 
involved ;  but  it  did  not  provide  that  dissenting  stockholders  should  sell 
their  stock  to  a  majority  upon  proper  compensation  being  made;  nor  did  the 
act  point  out  any  method  by  which  a  dissenting  shareholder  could  obtain 
compensation  for  any  injury  resulting  to  him  from  a  proposed  lease.  And  in 
such  cases  it  is  settled  that  the  legal  conclusion  is  that  the  legislature  did 
not  intend  to  grant  to  the  majority  the  power  to  take  the  dissenters'  stock  by 
exercising  the  right  of  eminent  domain.    Piscat.  Bridge  Co.  v.  K.  Hamp. 
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Bridge  Co.,  N.  H.  85,  70,  71 ;  Boston  &  L.  R.  Co.  v,  Salem  &  L.  R.  Co.,  2 
Gray,  1,  36,  39;  Atlantic  &  P.  Tel.  Co.  v,  Chicago,  R.  L  &P.  R.  Co.,  6  Bias. 
158;  Carson  v.  Coleman,  3  Stock.  106,  108,  109.  And  it  is  equally  well 
settled  that  if  the  legislature  did  intend  by  the  leasing  act  that  the  dissen- 
ters^ stock  should  be  taken  by  eminent  domain  and  yet  neither  made  provi- 
sioD  for  their  compensation,  nor  provided  the  method  therefor,  then  the  act 
was  yiolatiye  of  constitutional  provisions  in  that  it  proposed  to  take  private 
property  for  public  use  without  making  compensation  therefor.  Thacher  v. 
Dartmouth  Bridge  Co.,  18  Pick.  502,  503;  Mt.  Washington  Road  Co.,  35  N. 
H.  141,  142;  Eastman  v,  Amoskeag  Manfg.  Co.,  44  N.  H.  150;  Watkina  v. 
Walker  Co.,  18  Tex.  590,  591;  Watson  v.  Trustees,  21  Ohio  St.  667;  State  v. 
West  Hoboken,  8  Vr.  77,  81 ;  Sage  v.  Brooklyn,  89  N.  T.  189,  195.  See  1 
Perry,  Tr.  sec.  167,  160;  2  Id.  Sec.  920. 

Action  on  L«ase — ^Allegation  in  Complaint  as  to  Citizenship  in  Qraat 
Britaini — ^A  British  corporation  sued  on  a  railway  lease  to  recover  instalments 
of  rent,  alleging  that  it  **  is  a  citizen  of  Great  Britain.*'  Defendant,  answer* 
ing,  denied  the  allegation  that  plaintiff  was  a  '' citizen  of  Great  Britain." 
^if  that  both  the  allegation  and  the  denial  as  to  citizenship  were  meaning- 
less and  immaterial,  there  bein^  no  *'  citizens  "  of  Great  Britain,  and  the  al- 
legation that  the  plaintiff  is  a  foreign  corporation  formed  in  and  under  the 
laws  of -Great  Britain  being  sufficient  to  show  that  in  the  contemplation  of 
law  plaintiff  is  an  alien  entitled  to  sue  in  the  circuit  court  of  the  United 
States.    Oregonian  R.  Co.  v.  Oregon  R.  &  N.  Co.,  10  West  C.  Repr.  279. 

Estoppel  by  Judgment  in  an  Action  on  Lease  for  Rants — A  covenant  in  a 
lease  of  a  railway  for  a  number  of  years  to  pay  the  rent  reserved  therein  in 
semi-annual  instalments  is  in  the  nature  of  a  series  of  undertakings  or  obli- 
gations assumed  or  incurred  at  the  same  time  and  under  the  same  circum- 
stances; and  a  judgment  in  an  action  to  recover  any  one  of  these  instal- 
ments of  rent  is  conclxisive  of  the  validity  of  the  lease  and  the  liability  of 
the  lessee  thereunder  in  any  subsequent  action  thereon  as  to  any  matter  or 
defence  that  might  have  been  made  to  the  first  action.  Oregonian  R.  Co.  v, 
Oregon  R  &  N.  Co.,  10  West  C.  Repr.  279. 

Pleadings  in  Action  on  Leasa  of  Railway — Issues — Estoppel. — ^It  is  not  neces- 
sary that  a  corporation  formed  under  the  law  of  Great  Britain  to  construct, 
own,  operate,  and  lease  railways  in  Oregon  should  specify  in  its  memorandum 
of  association  the  termini  thereof,  and,  therefore,  an  allegation  in  an  answer 
to  a  complaint  in  an  action  by  such  a  corporation  on  a  lease  of  its  road,  that 
it  had  not  made  such  a  specification,  is  immaterial.  An  allegation  of  fact 
in  an  answer  which  is  not,  per  se,  a  defence  to  the  action,  and  is  not  at- 
tempted to  be  made  so,  by  any  proper  averment,  is  immaterial.  A  mere  de- 
nial of  the  lessee  corporation's  power  to  execute  a  lease  of  a  railway  in  an 
action  thereon,  by  the  lessor  corporation  to  recover  rent,  is  a  conclusion  of 
law  and  immaterial.  An  allegation  by  the  lessee  corporation  in  such  action 
that  the  lessor's  road  had  no  near  connection  with  its  road,  that  the  capital 
stock  of  the  latter  was  not  contributed  to  operate  leased  roads,  that  the 
lease  was  not  ratified  by  its  stockholders,  or  that  it  was  signed  by  its  presi- 
dent and  secretary  without  the  State  of  its  origin,  is  immaterial.  In  an  action 
by  the  lessor  to  recover  the  rent  reserved  in  a  lease,  an  allegation  in  the  an- 
swer to  the  complaint,  that  the  lessee  did  not  occupy  the  premises  during 
the  period  for  which  the  rent  is  demanded,  is  immaterial,  imless  it  is 
further  alleged  that  such  non-occupation  was  the  direct  resist  of  the  fault 
or  misconduct  of  the  lessor. 

In  an  action  by  an  apparent  corporation  on  a  lease  of  its  railway,  to  recover 
an  instalment  of  the  rent  reserved  therein,  the  lessee  is  estopped  to  deny 
the  lessor's  corporate  existence  or  power  to  make  such  contract.  Oregonian 
R  Co.  V.  Oregon  R.  &  Nav.  Co.,  10  West  C.  Repr.  279. 
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St.  Louib,  Alton  and  Terbe  Haute  R.  Co.  v.  Indianapolis  Aim 

St.  Louib  R.  Co.  et  al. 

(Adwmce  Case,  United  State:    April  26,  1886.) 

In  the  case  of  an  existing  railroad  corporation  organized  under  the  laws  of 
one  State  which  is  authorized  by  the  laws  of  anothei*  State  to  extend  its  road 
into  the  latter,  it  does  not  become  a  citizen  of  the  latter  State  by  exercising 
this  authority,  unless  the  statute  giving  this  permission  must  necessarily  m 
construed  as  creating  a  new  corporation  of  the  State  which  grants  this  per- 
mission. 

Where  a  lease  of  a  railroad  for  ninety-nine  years  contained  covenants  for 
the  payment  of  monthly  instalments  of  rent  to  keep  the  road  in  repair,  sad 
to  keep  accounts  of  all  matters  connected  with  its  business,  as  affecting  the 
amount  of  rent  to  be  paid,  which  covenants  were  guarantied  by  other  par- 
ties than  the  lessee,  a  Dill  which  shows  failure  to  pay  rent,  depreciation  of 
the  road,  and  combination  of  the  guarantors  and  lessee  to  divert  the  earn- 
ings of  the  road  to  the  benefit  of  the  guarantors,  presents  a  case  of  equitable 
jurisdiction,  "when  it  prays  for  specific  performance  of  the  obligations  of  the 
lease.  In  such  a  case,  a  suit  at  law  on  each  installment  of  rent  as  it  falls 
due  is  not  an  adequate  remedy. 

Unless  specially  authorized  by  its  charter,  or  aided  by  some  other  leg^ls- 
tive  action,  a  railroad  company  cannot,  by  lease  or  other  contract,  turn  over 
to  another  company,  for  a  long  period  of  time,  its  road  and  all  its  appurte- 
nances, the  use  of  its  franchises,  and  the  exercise  of  its  powers,  nor  can  any 
other  railroad  company,  without  similar  authority,  make  a  contract  to  run  and 
operate  such  road,  property,  and  franchises  of  the  first  corporation.  .  Such  a 
contract  is  not  among  the  ordinarv  powers  of  a  railroad  company,  and  is 
not  to  be  inferred  from  the  usual  grant  of  powers  in  a  railroad  charter. 
Thomas  «.  Railroad  Co.,  101  U.  S.  71,  reaffirmed. 

The  act  of  the  IllinoiB  Legislature  of  February  12,  1855,  is  a  sufficient 
authority  on  the  part  of  the  St.  Louis,  Alton  &  Terre  Haute  Co.  to  make 
the  lease  sued  on  in  this  case. 

But  if  the  other  party  to  the  contract,  the  Indianapolis  &  St.  Louis  Co., 
had  no  such  authority,  the  contract  is  void  as  to  it;  and  if  the  other  com- 
panies had  no  power  to  guaranty  its  performance,  it  is  void  as  to  them,  and 
cannot  give  a  right  of  action  against  them. 

An  examination  of  the  statutes  of  Indiana,  and  of  the  decision  of  its 
courts,  fails  to  show,  in  the  one  or  the  other,  any  authority  for  an  Indiana 
railroad  company  to  make  such  a  contract  as  that  between  tiie  principal  con- 
tracting^ companies  in  this  case. 

Nor  IS  any  authority  found  in  the  charters  of  any  of  these  guarantying 
companies,  or  of  the  laws  of  the  States  under  which  they  are  organizea,  to 
guaranty  the  performance  of  such  a  contract  as  this,  with  the  parties  to  it, 
and  the  road  which  it  relates  to,  being  outside  the  limits  of  these  States, 
and  having  no  direct  connection  with  their  roads. 

The  doctrine  that  acts  may  be  done  and  property  change  hands  under 
void  contracts  which  have  been  fully  executed,  with  which  courts  will  not 
interfere,  is  sound,  but  any  relief  in  such  cases  must  be  based  on  the  in- 
validity of  the  contract,  and  not  in  aid  of  its  enforcement.    While  the  plain- 
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tifE  in  this  cue  might  recover,  in  aa  appropriate  action,  the  rental  value  of 
the  uae  of  its  road  against  the  lenee  company,  the  other  defendants  who  had 
reoeived  nothing,  but  had  been  paying  out  money  under  a  void  contract, 
cannot  be  compelled  to  pay  more  money  under  the  same  contract. 

Appeals  from  tbe  Circuit  Court  of  the  United  States  for  the 
District  of  Indiana. 

John  T.  Dye,  Stevenson  Burke,  and  Ashley  Pond  for  Penn- 
sflvaiua  S.  Co.  and  others,  and  Indianapolis  &  St.  L.  R.  Co.  and 
others. 

John  M.  Butler  and  J.  E.  McDonald  for  St.  Louis,  A.  &  T.  H. 
R.  Co. 

Miller,  J. — These  are  cross-appeals  from  a  decree  of  the  circuit 
court  for  the  district  of  Indiana.  The  suit  was  brought  in  that 
court  by  a  bill  in  chancery,  filed  by  the  St.  Louis,  Alton  &  Terre 
Haute  R.  Co.,  alleging  that  it  was  a  corporation  orga-  FAcm 

nized  under  the  laws  of  the  State  of  Illinois,  and  a  citizen  of  that 
State,  against  the  Indianapolis  &  St.  Louis  Co.,  a  corporation  simi- 
larly  organized  under  the  laws  of  tlie  State  of  Indiana,  and  a  citizen 
of  that  State,  and  against  the  other  corporations  mentioned  in  the 
bill,  as  citizens  of  Indiana,  or  of  other  States  than  the  State  of 
Illinois.  A  final  decree  was  rendered  in  favor  of  plaintiff  for  the 
sum  of  $664,874.70,  with  costs,  and  an  injunction  against  several 
of  the  defendants,  from  which  both  complainants  and  defendants 
in  the  court  below  have  appealed. 

1.  The  first  question  arising  on  the  record  is  that  of  the  juris- 
diction of  the  circuit  court  of  the  Indiana  district,  as  founded  on 
the  citizenship  of  the  parties.  This  question  was  raised  at  an  early 
stage  of  the  controversy  by  a  distinct  plea  to  the  juris-  juusdictzov. 
diction,  and  was  overruled  by  the  court.  Afterwards,  and  before 
the  decree,  the  defendant  corporations  who  had  filed  this  plea  with- 
drew  it,  and  desired  to  have  the  case  decided  on  the  merits.  As 
it  is  not  competent  to  any  parties  to  confer  jurisdiction  on  the  cir- 
cuit court  bv  a  waiver  of  objections  to  it,  the  question  is  one  which 
lies  at  the  threshold  of  any  further  proceeding,  and  must  be  de- 
cided. The  objection  arises  out  of  tne  admitted  fact  that  the  In- 
dianapolis &  St.  Louis  R.  Co.  is  a  corporation  organized  under  a 
statute  of  Indiana,  and  is  a  necessary  party  to  the  suit,  and  the  as- 
sumption that  the  St.  Louis,  Alton  &  Terre  Haute  R.  Cfo.  is  orga- 
nized under  laws  of  both  Illinois  and  Indiana,  and  is  therefore  a 
citizen  of  the  latter  State,  as  is  its  principal  opponent  in  the  con- 
troversy. The  complainant  company  owns  a  road  extending  from 
the  Mississipppi  River,  opposite  St.  Louis,  to  Terre  Haute,  Indiana, 
of  which  only  a  very  few  miles — 10  or  12 — are  within  the  State 
of  Indiana.  The  controversy  grows  out  of  a  lease  of  this  road  by 
the  complainant  company  to  the  Indianapolis  &  St.  Lonis  Co.  As 
the  complainant  company  was  chartered  originally  by  the  State  of 
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Illinois,  and  is  undoubtedly  a  citizen  of  that  State,  and  in  that 
character  would  have  the  right  to  sue  the  other  companies  in  the 
circuit  court  for  Indiana,  do  the  other  facts  in  the  case  defeat  this 
ri^t  by  making  it  also  a  citizen  of  Indiana  i 

It  does  not  seem  to  admit  of  question  that  a  corporation  of  one 
State,  ownine  property  and  doing  business  in  another  State  by  per- 
mission  of  the  latter,  does  not  thereby  become  a  citizen  of  this 
State  also.  And  so  a  corporation  of  Illinois,  authorized  by  its 
laws  to  build  a  i*ailroad  across  the  State  from  the  Mississippi  rirer 
to  its  eastern  boundary,  may,  by  the  permission  of  the  State  of 
ciTBKNaHip  or  Indiana,  extend  its  road  a  few  miles  within  the  limits 
A  coRPORAno5.  ^f  |.Jjq  jattcr,  or,  indeed,  through  the  entire  State,  and 
may  use  and  operate  the  line  as  one  road  by  the  permission  of  the 
State,  without  thereby  becoming  a  corporation  or  a  citizen  of  the 
State  of  Indiana ;  nor  does  it  seem  to  us  that  an  act  of  the  legisla- 
ture conferi'ing  upon  this  corporation  of  Illinois,  by  its  Illinois 
corporate  name,  such  powers  to  enable  it  to  use  and  control  that 
part  of  the  road  within  the  State  of  Indiana  as  have  been  confen'ed 
on  it  by  the  State  which  created  it,  constitutes  it  a  corporation  of 
Indiana.  It  may  not  be  easy,  in  all  such  cases,  to  distmguish  be- 
tween the  purpose  to  create  a  new  corporation  which  shall  owe  its 
existence  to  the  law  or  statute  under  consideration,  and  the  intent 
to  enable  the  corporation  already  in  existence  under  laws  of  an- 
other State  to  exercise  its  functions  in  the  State  where  it  is  so  re- 
ceived. The  latter  class  of  laws  are  common  in  authorizing  insur- 
ance companies,  banking  companies,  and  others  to  do  busmess  in 
other  States  than  those  which  nave  chartered  them.  To  make  such 
a  company  a  corporation  of  another  State,  the  language  used  must 
imply  creation  or  adoption  in  such  form  as  to  confer  the  power 
usually  exercised  over  corporations  by  the  State,  or  by  the  legisla- 
ture, and  such  allegiance  as  a  State  corporation  owes  to  its  creator. 
The  mere  grant  of  privileges  or  powers  tcr  it  as  an  existing  corpora- 
tion, without  more,  does  not  do  tnis,  and  does  not  make  it  a  citizen 
of  the  State  conferring  such  powers.  In  a  case  where  the  corpora- 
tion already  exists,  even  if  adopted  by  the  law  of  another  State, 
and  invested  with  full  corporate  powers,  it  does  not  thereby  be- 
come such  new  corporation  of  another  State  until  it  does  some  act 
which  signifies  its  acceptance  of  this  legislation,  and  its  purpose  to 
be  governed  by  it. 

We  think  what  has  occurred  between  the  State  of  Indiana  and 
this  Illinois  corporation  falls  short  of  this.  The  origin  of  this 
corporation  was  a  special  act  of  the  Illinois  legislature  of  January 
orioih  of  th«  28,  1851,  chartering  the  Terre  Haute  &  Alton  K.  Co. 
Ind**  alto"  to  construct  a  road  from  the  State  line,  near  Terre 
ROAD.  Haute,  to  Alton ;  and  bv  an  act  of  the  Indiana  legisla- 

ture, passed  a  few  days  later,  this  Illinois  corporation  was  permit- 
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ted  to  extend  its  road  through  Indiana  to  Terre  Haute.  Some 
changes  took  place  in  the  name  and  power  of  this  company  by 
statutes  of  Ilhnois,  but  none  which  affected  its  powers  derived  from 
the  Indiana  statute  of  February  11,  1851.  But  the  property  of 
the  corporation  was  sold  out  unaer  foreclosure  of  a  mortgage  to 
Bobert  Bayard,  Samuel  J.  Tilden,  Russell  Sage,  and  others,  who, 
under  an  act  of  the  Illinois  legislature,  reorganized  the  purchasers 
into  the  corporation  called  the  St.  Louis,  Alton  &  Terre  Haute  R. 
Co.,  which  is  the  present  company,  and  which,  by  the  Illinois 
statute,  succeeded  to  all  the  franchises  of  the  original  Terre  Haute, 
Alton  &  St.  Louis  Co.  As  these  included  all  the  powers  necessary 
to  operate  the  few  miles  of  the  road  in  Indiana  under  the  act  of 
Febraary  11,  1851,  it  was  unnecessary  to  seek  an  act  of  incorpora- 
tion from  that  State.  It  appears,  however,  that  Bayard,  Tilden, 
and  their  associates  did  file  in  the  ofSce  of  the  Secretary  of  State 
of  Indiana  a  certificate  of  the  organization  of  the  new  company, 
with  the  names  of  the  first  directors  of  it,  who  were  to  serve  until 
1S63 ;  and  it  is  argued  that  this  made  the  St.  Louis,  Alton  &  Terre 
Haute  Co.  a  corporation  of  the  State  of  Indiana.  A  critical  ex- 
amination of  this  certificate  renders  it  very  doubtful  whether  that 
was  its  purpose,  but  rather  indicates  that  it  was  intended  to  secure 
aud  perpetuate  the  rights  granted  to  the  Terre  Haute  &  Alton  Co. 
by  the  act  of  February  11, 1851.  At  all  events,  no  evidence  exists 
of  the  agreement  of  the  new  Illinois  company  to  accept  of  or  act 
under  mis  attempt  at  organization  under  Indiana  laws.  They 
never  held  an  election  for  directors  of  the  Indiana  corporation,  if 
one  exifited,  and  they  never  in  any  other  manner  recognized  the 
existence  of  an  Indiana  corporation  of  the  same  name. 

Without  goin^  into  the  question  whether  the  plaintiff  in  this 
case,  if  it  were  (uearly  a  corporation  of  both  States,  could  maintain 
this  suit  in  the  Circuit  Court  under  the  decisions  in  this  court,  we 
are  satisfied  that,  with  reference  to  its  right  to  sue  as  a  citizen  of 
Illinois,  it  is  not,  also,  a  corporation  and  citizen  of  Indiana,  under 
the  facts  found  in  this  record. 

As  regards  the  asserted  existence  of  the  Indianapolis  &  St.  Louis 
Co.,  under  the  law  of  Illinois,  by  which  it  is  asserted  to  be  a  citizen 
of  the  same  State  with  plaintin,  the  objection  is  the  same  as  that 
which  was  overruled  in  Kailway  Co.  v.  Whitton,  13  Wall.  270,  and 
iu  MuUer  v.  Dows,  94  U.  S.  444. 

2.  The  next  objection  to  the  decree  is  that  the  bill  does  not  pre- 
sent a  case  for  equitable  relief,  and  should  have  been  dismissed  for 
want  of  jurisdiction  in  chancery.  To  understand  the  force  of  this 
proposition  dearlv,  it  is  necessary  to  make  a  statement  of  the  case 
as  made  by  the  bill. 

It  seems  that  in  May,  1867,  the  St.  Louis,  Alton  &  Terre  Haute 
B.  Co.,  plaintiff  in  the  bill,  had  nearly  completed,  and  was  operat- 
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ing,  from  Terre  Haute  to  St.  Louis,  by  way  of  Alton,  a  road  about 
STATKMBHT  OF  ^^^  niiles  loDg.  Froiii  Terre  Haute  to  Indianapolis 
iHK  CASK.  (about  70  milesj  a  corporation  had  been  organized  under 
the  laws  of  Indiana  to  build  a  road,  and  probably  had  built  the 
whole  or  a  part  of  it.  Indianapolis  was  then  a  railroad  centre  of 
importance,  from  which  roads  ran  to  Chicago  and  other  lake  towns, 
ana  to  Louisville,  Cincinnati,  and  other  towns  on  the  Ohio  riyer, 
and  to  all  the  principal  cities  of  the  Atlantic  coast.  At  St.  Lonis, 
the  Terre  Haute  &  Alton  road  connected  with  the  railroad  system 
of  tlie  Mississippi  river.  Several  of  these  railroad  companies  whose 
traffic  was  east  of  Indianapolis,  and  all  of  whom  had  connection, 
direct  or  indirect,  with  that  city,  were  desirous  of  reaching  St 
Louis  with  their  business,  and  made  proposal  to  the  complainant 
company  for  the  purpose  of  accomplishing  this  result.  The  com- 
panies who  executed  the  agreements  to  secure  this  purpose,  all  of 
whom  were  made  defendants  to  the  bill,  were  the  Indianapolis, 
Cincinnati  &  Lafayette  R.  Co.,  the  Pittsburgh,  Fort  Wayne  & 
Chicago  E.  Co.,  the  Pennsylvania  Co.,  the  Bellefontaine  Co.,  the 
Cleveland,  Columbus  &  Cincinnati  Co.,  and  the  Cleveland,  Paines- 
ville  &  Ashtabula  Co.  Their  proposition  was  that  the  Indianapolis 
&  Terre  Haute  Co.  should  lease,  for  a  period  of  99  years,  the  part 
of  complainant's  road  between  St.  Louis  and  Terre  Haute,  and 
thus,  with  its  own  road,  make  a  continuous  line  between  Indiana- 
polis and  St.  Louis,  and  the  other  companies  agreed  to  guaranty 
the  payment  of  the  rent  and  performance  of  the  other  omigations 
of  the  Terre  Haute  &  Indianapolis  Co.,  and  it  was  also  agreed  that 
if  this  company  refused  to  execute  this  operating  contract  the  de- 
fendants might  procure  some  other  company  to  build  the  70  miles 
of  road  from  Indianapolis  to  Terre  Haute,  and  execute  the  agree- 
ment in  place  of  the  Terre  Haute  &  Indianapolis  Co.,  and  in  like 
manner  tney  would  guaranty  the  performance  of  its  obligations  in 
the  lease. 

What  occurred  was  that  the  Terre  Haute  &  Indianapolis  Co.  re- 
fused to  execute  the  contract  of  lease,  and  another  corporation  was 
organized,  under  the  influence  and  control  of  these  guarantying 
companies,  to  build  the  70  miles  of  road  between  Indianapolis  ana 
Terre  Haute,  and  the  line  of  road  between  Indianapolis  and  St. 
Louis  was  thus  made  complete.  This  company  was  called  the 
Indianapolis  &  St.  Louis  R.  Uo.,  and  it  executea  the  contract  of  lease 
with  the  complainant  company,  September  11, 1867.  At  the  same 
time  the  guarantying  companies,  except  the  Pennsylvania  Co., 
executed  a  new  guaranty  as  a  substitute  lor  the  former.  The  aver- 
ments of  the  bill,  however,  bring  in  the  Pennsylvania  Co.  as  de- 
fendant, by  alle^ng  that,  in  its  lease  of  the  Pittsburgh,  Fort  Wayne 
&  Chicago  roao,  it  bound  itself  to  perform  the  obligation  of  this 
latter  company  as  one  of  the  guarantors ;  and  that,  by  siting  the 
original  contract  of  guaranty  for  the  Terre  Haute  &  Indianapolis 
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Co.,  it  bound  itself  to  the  same  guaranty  for  any  road  substituted 
in  its  place ;  and  by  the  further  averment  that  the  Indianapolis  & 
St.  Louis  Co.,  which  did  enter  into  the  contract  of  lease,  was  in 
reality  but  the  creature  of  the  companies  who  signed  the  original 
contract  of  guaranty,  the  Pennsylvania  Co.  included.  This  con- 
tract of  lease  between  the  complainant  company  and  the  Indiana- 
polis &  St.  .Louis  Co.  lies  at  the  foundation  of  all  claim  for  relief 
in  this  suit  It  is  a  caref uUv  drawn  instrument  of  19  articles.  It 
leases  out  complainant's  road  from  St.  Louis  to  Terre  Haute,  and  a 
short  connecting  line  of  four  miles  to  Alton,  for  the  period  of  99 
years ;  and  it  provides  for  the  absolute  control  of  this  road  by  the 
Indianapolis  &  St.  Louis  Co.,  called  partv  of  the  first  part,  during 
this  period;  for  its  being  kept  in  repair  by  that  company;  for  the 
payment  of  a  rent  by  that  company  to  the  party  of  tlie  second  part, 
the  St.  Louis,  Alton  &  Terre  Haute  Co.,  which  should  be  regulated 
by  the  gross  income  derived  from  the  use  of  the  road,  but  in  no 
event  to  be  less  than  $450,000  per  annum. 

Some  of  these  articles  of  agreement,  and  parts  of  others  impor- 
tant to  the  issues  before  us,  are  as  follows : 

''Art.  1.  The  said  party  of  the  first  part  shall,  will,  and  may 
manage,  operate,  and  carry  on  the  business  of  a  certain  railroad 
belonging  to  the  party  of  the  second  part,  and  known  asticlu  or 
as  the  pnncipal  or  main  line  of  the  St.  Louis,  Alton  &  lSS?*"  " 
Terre  Haute  B.,  extending  from  Terre  Haute,  in  the  State  of 
Indiana,  to  East  St.  Louis  or  Hlinoistown,  in  the  said  State  of 
Illinois,  and  also  a  certain  branch  thereof  belonging  to  the  party  of 
the  second  part,  and  extending  from  a  point  on  the  said  main  line 
to  Alton,  in  the  said  State  of  Illinois,  for  and  during  the  period  of 
99  years  from  the  first  day  of  June,  in  the  present  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty-seven,  upon  and  subject  to 
the  terms  and  condititions  of  this  indenture,  and  all  and  singular 
the  provisions  herein  contained. 

"Art  2.  The  said  party  of  the  first  part  shall  and  will,  within  a 
reasonable  time  hereafter,  finish  and  put  in  good  order  and  condi- 
tion any  and  all  unfinished  portions  oi  said  main  line  of  railroad,  or 
of  said  Alton  branch  thereof,  and  any  and  all  parts  or  portions  of 
either  said  main  line  or  said  branch  which  may  be  in  inferior 
condition  or  out  of  repair ;  and  thereafter,  at  all  times  during  the 
said  period  of  99  years,  the  said  party  of  the  first  part,  its  successors 
and  assigns,  shall  and  will  keep  the  said  main  line  of  railroad,  and 
the  8aid  Alton  branch  thereof,  in  the  order  and  condition  of  first- 
class  western  railroads,  making  from  time  to  time  all  needful  re- 
pairs, replacements,  improvements  of  and  additions  to  the  same  at 
the  proper  cost  and  expense  of  the  said  party  of  the  first  part,  with- 
out deduction  or  abatement,  from  the  moneys  hereinafter  provided 
to  be  paid  to  the  partv  of  the  second  part ;  and  the  said  party  of 
the  first  part  shall  and  will  expend,  for  improvements  ana  equip- 
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ments  upon  the  said  line  of  railroad,  in  addition  to  the  ordinary 
expenses  of  operation,  repair,  and  replacement,  a  sum  not  less  in 
the  aggregate  than  five  hundred  thousand  dollars,  before  the  thirty- 
first  day  of  December,  in  the  year  one  thousand  eight  hundred  and 
sixty-eight. 

'*'  Art.  3.  The  said  party  of  the  first  part  shall  and  may,  for  and 
during  the  term  aforesaid,  use  and  apply  to  and  for  the  business  of 
said  main  line  and  branch  railroads  any  and  all  depots,  stations, 
station-houses,  car-houses,  fi-eight-houses,  wood-houses,  and  other 
buildings,  and  all  machine-shops  and  other  shops,  and  all  depot 
grounds  and  other  lands  adjacent  to  the  said  main  line  and  branch 
railroad,  or  either  of  them,  or  used  or  acquired  for  use  in  connec- 
tion therewith,  including  certain  depot  grounds  at  East  St.  Lonis 
aforesaid.  ..." 

Article  5  authorizes  the  lessee  company  to  fix  all  rates  of  fare  for 
freight  and  passengers,  with  a  provision  for  the  pix)tection  of  other 
companies,  not  material  here. 

"  Art.  6.  The  said  party  of  the  first  part,  keeping  and  perform- 
ing all  and  singular  tne  terms,  provisions,  and  conditions  of  these 
presents,  and  making  the  payments  hereinafter  required,  shall  and 
may,  at  all  times  during  tne  period  of  ninty-nine  years  aforesaid, 
demand,  collect,  and  receive  any  and  all  fares,  cnarges,  freights, 
tolls,  rents,  i*evenues,  issues,  and  profits  of  the  said  main  line  of 
railroad  extending  from  Terre  Haute  to  East  St.  Louis  aforesaid, 
and  of  the  said  branch  thereof  to  Alton  aforesaid. 

"  Art.  7.  The  party  of  the  first  part  shall,  in  each  and  every  year 
of  the  term  of  ninety-nine  years,  pay,  or  cause  to  be  paid,  to  the 
party  of  the  second  part,  in  the  manner  and  at  the  times  herein- 
after provided,  thirtyper  cent  of  the  gross  earnings  of  the  said 
railroad  from  Terre  Haute  to  East  St.  I^uis,and  the  branch  there- 
of to  Alton,  until  such  gross  earnings  for  such  year  shall  amount 
to  the  aggregate  sum  of  two  millions  of  dollars ;  and  twenty-five 
per  cent  of  any  excess  over  two  millions  of  dollars,  until  the  whole 
earnings  for  such  year  shall  amount  to  three  millions  of  dollars ; 
and  twenty  per  cent  of  any  excess  over  three  millions  of  dollars  of 
gross  earnings  for'  such  year ;  and  such  percentage  of  the  gross 
earnings  for  each  such  year  shall  be  paid  over  without  any  deduc- 
tion, abatement,  or  diminution  for  any  cause  whatever ;  every  de- 
mand or  claim  accruing,  or  to  acrue,  to  the  party  of  the  fii*8t  part 
bein^  hereby  declared  to  be  chargeable  on  that  portion  of  t^e  gross 
earnings  which  the  said  party  is,  by  the  next  succeeding  article 
hereof,  empowered  to  retain  as  therein  provided ;  but  it  is  hereby 
expressly  agreed  that  the  aforesaid  payments  shall  amount,  in  each 
and  every  year,  to  at  least  four  hundred  and  fifty  thousand  dollars, 
which  is  hereby  agreed  upon  as  a  minimum  for  each  and  every  year, 
and  it  is  to  be  paid  absolutely,  without  reference  to  the  percentage 
which  it  forms  of  the  gross  earnings  of  such  year,  and  without 
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leaving  or  creating  any  claim  or  charge  upon  the  earnings  of  any 
fntare  year." 

''  Art.  15.  The  said  party  of  the  first  part  shall  and  will,  during 
the  whole  period  of  ninety-years  aforesaid,  keep  just,  full,  and  true 
accounts  oi  any  and  all  business  which  shall  or  may  be  done  upon 
the  said  main  line  of  railroad,  and  the  said  Alton  branch  thereof, 
or  upon  either  or  any  part  of  either  thereof,  and  of  all  moneys 
earned  or  received  from  or  on  account  of  such  business ;  and  shall 
render  to  the  party  of  the  second  part,  monthly  during  such  period, 
a  detailed  approximate  statement  of  such  business,  showing  the  re- 
ceipts and  disbursements  on  account  thereof ;  and  shall  also,  annu- 
allj,  to  wit,  on  or  before  the  first  day  of  March  in  each  year,  ac- 
count to  and  with  the  party  of  the  second  part  for  any  and  all 
moneys  earned  or  received  as  aforesaid  for  and  during  the  year 
terminating  with  the  thirty-first  day  of  December  preceding  the 
time  of  such  accounting;  and  the  president  of  the  party  of  the 
second  part,  or  an  a^nt  duly  authorized  by  the  board  of  dii'ectors, 
shall,  at  all  reasonable  hours  and  times  during  the  term  aforesaid, 
have  the  right  to  examine  and  inspect,  and  there  shall  be  produced 
and  exhibited  to  them,  any  and  all  books  of  account  wherein  shall 
be  entered,  or  which  shall  purport  to  contain,  any  entry  or  state- 
ment relating  to  the  business  done  on  said  main  line  and  branch 
railroads,  or  on  any  part  of  either  thereof,  during  the  term  afore- 
said, and  any  and  all  vouchers  relating  to  such  business ;  and  shall 
also  have  the  right  to  take  transcripts  from  and  copies  of  such  en- 
tries or  statements,  and  of  such  vouchers." 

The  following  is  the  conti-act  of  guaranty,  signed  by  the  other 
nilroad  companies  on  the  same  day  that  the  foregoing  lease  was 
signed  by  the  two  principal  companies ;  the  reference  to  the  operat- 
ing contract  of  the  seventeenth  May,  1867,  being  to  the  one  pre- 
pared for  the  Indianapolis  &  Terre  Haute  Go.  which  it  refused  to 
execute.  The  recitals  are  omitted,  and  only  the  language  descrip- 
tive of  the  contract  of  guaranty  is  given  : 

^  ^  Now,  therefore,  this  indenture  witnesseth  that  for  and  in  con- 
sideration of  the  premises,  and  of  the  sum  of  one  dollar  to  each  of 
them  duly  paid,  the  receipt  whereof  is  hereby  acknowl-  cjomtbact  of 
edged,  the  said  parties  of  the  first,  second,  and  third  ^'^^^^^^^'^r. 
parts  to  these  present,  for  themselves,  their  successors  and  assigns, 
nave  covenanted,  promised,  and  agreed,  and  by  these  presents  do 
covenant,  promise,  agree,  and  guaranty,  to  and  with  the  said  party 
of  the  fourth  part,  its  successors  and  assigns,  that  the  said  Indian- 
apolis &  St  Louis  B.  Co.  shall  and  will,  at  all  times  hereafter, 
keep,  observe,  and  perform  all  and  singular  the  covenants,  condi- 
tions, and  provisions  of  the  said  operating  contract,  bearing  date  on 
the  seventeenth  day  of  May,  in  the  year  of  our  Lord  1867,  and  of 
the  said  instrument  bearing  even  date  herewith,  by  which  the  said 
MA^bKROas.- 
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Indianapolis  &  St.  Louie  JS.  Co.  has  assumed,  adopted,  or  become 
liable  to  carry  out  the  said  operating  contract  according  to  the  true 
intent  and  meaning  thereof :  provided,  nevertheless,  that  all  the 
obligations  of  the  parties  of  the  first,  second,  and  third  parts  there- 
to, created  or  intended  to  be  created  hereby,  shall  be  several  and 
not  joint,  and  as  to  each  of  them,  for  the  equal  third  part  of  any 
and  all  damages  which  may  arise  from  any  default  of  the  said 
Indianapolis  &  St.  Louis  R.'  Co.,  its  successora  or  assigns,  in  the 
premises,  or  for  any  breach  of  this  agreement  by  the  said  parties 
of  the  first,  second,  or  third  parts  thereto." 

The  bill  charges,  as  violations  of  the  contract  of  lease,  that  the 
Indianapolis  &  St.  Louis  Co.  has  for  some  time  past  failed  to  pay 
charobb  of  the  rent  as  fixed  at  the  minimum  of  $450,000  per 
™^  annum;  that  it  is  insolvent,  and   is  in   many  other 

respects  in  default  in  regard  to  its  obligations  under  the  operating 
contract ;  that  it  has  not  kept  the  roacT  adequatelv  fumished  with 
equipments,  but  has  allowed  it  to  run  down  and  depreciate,  and 
has  resorted  to  the  use  of  leased  cars  and  equipments,  instead  of 
purchasing  and  owning  the  same,  and  the  road  is  not  in  the  order 
and  condition  of  a  first-class  western  road,  as  required  by  said  con- 
tract, and  that  the  money  which  should  go  to  pay  complainant  is 
used  to  pay  for  the  leased  cars ;  that  the  rails  have  become  worn, 
and  the  track  out  of  repair.  It  is  also  alleged  that  the  lessee's  road 
is  covered  by  a  large  mortgage,  to  secure  bonds  held  chiefly,  if  not 
altogether,  by  the  guarantying  companies,  and,  in  fact,  by  means 
of  their  ownership  of  the  stock  and  bonds  of  that  company,  they 
are  drawing  from  it  the  money  wnich  should  go  to  pay  complain- 
ant's rent,  and  to  purchase  rolling  stock  and  repair  the  road.  It  is 
then  alleged  that  suits  for  the  instalments  of  rent  as  they  fall  due, 
and  judgments  at  law  against  all  the  defendants,  would  be  no  ade- 
quate remedv ;  that  to  do  this,  or  resume  possession  and  control  of 
complainant  s  road  for  non-performance,  would  not  be  sufficient  for 
that  purpose ;  that  complainant  has  a  contract  with  the  defendants 
more  valuable  than  would  be  the  resumption  of  the  possession  of 
the  road  in  its  depreciated  condition  both  in  respect  to  the  road  and 
equipments  and  the  traffic  over  it,  so  largely  diminished  by  con- 
struction of  the  road  of  the  Indianapolis  &  St.  Louis  Co.  to  the 
Mississippi  river  at  St.  Louis  by  that  company,  and  by  the  otlier 
defendants,  on  a  line  nearly  parallel  to  complainant's  road,  and  not 
far  from  it.  The  prayer  for  relief  is  that  the  Indianapolis  &  St 
Louis  Co.  be  required  specifically  to  perform  its  obligations  in  all 
the  respects  mentioned,  and  that,  in  default  thereof,  the  guaranty- 
ing deiendants  be  required  to  do  so ;  and  that  the  latter  companies 
be  required  to  perform  by  paying  such  of  the  instalments  of  mini- 
mum rent  as  the  lessee  company  fails  to  do  as  they  fall  due ;  that 
the  companies  be  enjoined  from  receiving  from  the  Indianapolis  A 
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St.  Louis  Co.  interest  on  its  bonds  held  by  them  while  it  is  in 
aiTears  for  rent ;  and  also  enjoined  from  selling  these  bonds ;  and 
that  a  receiver  be  appointed  to  take  snch  a  per  cent  of  the  gross 
earnings  of  the  company  as  may  be  necessary  to  pay  the  rent  due 
complainant. 

We  have  been  thus  minute  in  showing  the  breaches  of  the  con- 
tract alleged  in  the  bill,  the  condition  of  the  parties  as  to  ability 
to  perform,  and  the  relief  sought,  because  it  is  said  that  an  action 
at  law  for  the  unpaid  rent,  as  often  as  the  instalments  become  due, 
is  an  adequate  remedy,  and  is  all  that  the  defendants  i^o  adbquatb 
are  liable  for.  But  we  cannot  concur  in  this  view  of  ««»^^»^^- 
the  matter.  If  the  contracts  are  valid  contracts,  and  the  complain, 
ant  has  the  rights  which  are  guarantied  to  it  under  them,  such  re- 
lief is  very  inadequate.  To  sue  for  every  monthly  instalment  of 
rent,  even  if  the  principal  and  the  guarantors  can  be  sued  jointly, 
is  almost  equivalent  to  a  denial  of  justice.  If  the  conti*act  is  to 
continue,  and  the  road  to  be  run  by  the  lessee  company,  which  is 
insolvent,  a  monthly  resort  to  a  suit  at  law  against  the  guarantors  is 
destructive  of  the  substantial  right  of  the  plaintiff  under  the  con- 
tract. Having  a  valuable  contract  in  regard  to  the  operation  of  the 
road  for  a  gi*eat  many  years  to  come,  plaintiff  cannot  be  compelled 
to  forfeit  it,  and  resume  possession,  and  sue  for  all  its  damages  in 
one  action,  because  this  would  best  serve  the  purposes  of  the  solv- 
ent guarantors. 

The  Indianapolis  &  St.  Louis  Go.  agreed  to  keep  the  road,  its 
rolling  stock,  and  its  equipment  in  good  condition,  equal  to  a  first- 
class  western  railroad.  The  plaintiff  has  a  right  to  have  this  done 
specifically,  and  is  not  bound  to  bring  action  after  action  for  dam- 
ages at  every  stage  of  this  depreciation.  These  suits  would  be 
vexatious,  unsatisfactory,  expensive,  and  the  relief  would  be  inad- 
equate. A  clause  in  the  contract  i*equires  the  lessee  to  keep  regu- 
lar accounts  of  all  the  matters  essential  to  complainant's  rights. 
The  examination  of  these  accounts  by  a  master  is  eminently  appro- 
priate, rather  than  by  a  jury.  The  relief  granted  by  the  decree, 
of  enjoining  the  guarantying  companies  from  collecting  the  inter- 
est on  the  bonds  of  the  Indianapolis  &  St.  Louis  Co.  while  it  is 
insolvent  and  in  arrears,  can  only  be  given  in  a  court  of  equity. 
In  short,  the  numerous  questions-7-the  complex  issues — raised  in 
the  case  can  only  be  satisfactorily  tried  in  a  court  of  equity,  and 
that  court  alone  can  give  full,  adequate,  and  complete  remedy  for 
the  grievances  of  plaintiffs  growing  out  of  the  violation  of  this 
contract,  and  adjust  the  extent  and  nature  of  that  relief  amon^  the 
parties  to  it.  We  are  of  opinion,  therefore,  that  if  the  complain- 
ant is  entitled  to  any  relief  on  the  facts  of  the  case,  it  is  in  a  court 
of  equity  as  distinguished  from  a  court  of  law. 

3.  It  is  objected  that  the  contract  of  lease  between  the  two 
primary  parties  to  that  contract,  the  lessor  and  the  lessee  company, 
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was  one  which  they  had  no  power  to  make,  and  that,  still  less,  had 
AUTHORITY  TO  ^^^  othcF  defendant  companies  authority  to  guaranty 
SfcS*AuTHo»-  its  performance  by  the  latter.  In  the  consideration  of 
iTiBSBBviBWBD.  |j^jg  qQestiou  uo  reference  will  be  had  to  any  want  of 
regularity  in  the  proceedings  attending  the  execution  of  these 
agreements,  nor  to  the  absence  of  any  such  authority  as  the  boards 
of  directors  could  have  given  to  the  officers  of  the  companies  who 
signed  the  contracts.  It  is  here  a  question,  pure  and  simple,  as  to 
how  far  the  authority  to  execute  these  contracts  is  sustained  by 
the  corporate  powers  which  the  law  has  vested  in  these  com- 
panies. 

A  case  very  much  like  the  present  one,  as  it  relates  to  this  point, 
was  before  us  some  six  years  ago,  and  the  opinion  in  it  establishes 
for  this  court  the  main  principles  on  which  the  inquiry  must  pro- 
ceed. In  that  case  a  railroad  company  in  New  Jersey  had  leased 
its  road,  franchises,  and  property  for  a  period  of  twenty  years,, 
yielding,  as  in  this  case,  complete  control  of  it  all  to  the  lessees, 
and  receiving  as  rent  one  half  the  gi*os8  sum  collected  by  the  lessees 
from  the  operation  of  the  road.  The  agreement  contained  a  con* 
dition  that  the  railroad  company  might  at  any  time  terminate  the 
contract  and  take  possession  of  its  property.  But  in  that  event 
they  should  pay  to  the  lessees  the  value  of  the  lease  for  the  re- 
maining period  of  the  twenty  years  to  which  the  lease  extended. 
The  company  exercised  this  option,  took  possession  of  its  road, 
and  the  suit  was  brought  to  recover  on  this  covenant.  Thomas  v. 
Bailroad  Co.,  101  U.  8.  71.  The  decision  turned  upon  the  power 
of  the  company,  under  its  corporate  authority,  to  make  the  lease. 
The  plaintiffs  in  error,  who  were  the  lessees,  insisted  that  a  corpo- 
ration may,  as  at  common  law,  do  any  act  which  is  not  eitner 
expressly  or  impliedly  prohibited  by  its  charter,  although,  where 
the  act  is  unautnorized,  a  shareholder  may  enjoin  its  execution, 
and  the  State  may,  by  proper  process,  forfeit  the  charter.  To  this 
the  court  responded :  "  We  do  not  concur  in  this  proposition.  We 
take  the  general  doctrine  to  be  in  this  country,  though  there  may 
be  exceptional  cases  and  some  authorities  to  the  contrary,  that  the 
power  of  corporations  organized  under  legislative  statutes  is  such 
and  such  only  as  those  statutes  confer.  Conceding  the  rule  appli* 
cable  to  all  statutes,  that*what  is  fairly  implied  is  as  much  granted 
as  what  is  expressed,  it  remains  that  the  charter  of  a  corporation 
is  the  measure  of  its  powers,  and  that  the  enumeration  of  those 
powers  implies  the  exclusion  of  all  others."  The  reports  of  deci- 
sions in  the  English  courts  were  very  fully  examined,  as  will  be 
seen  by  the  reported  statement  of  counsel's  briefs,  and  many  of 
them  specially  referred  to  in  the  opinion ;  also  several  cases  in  this 
court  and  in  the  State  courts  of  this  country. 

It  is  not  expedient  here  to  go  again  over  the  ^onnd  there  con- 
sidered, as  we  are  of  opinion  now,  as  we  were  then,  that  the  great 
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preponderance  of  judicial  decisions  supports  the  proposition  above 
stated.  It  has  been  distinctly  recognized  and  repeated  in  this 
court  in  the  case  of  Green  Bay  &  M.  B.  Co.  v.  Union  Steamboat 
Co.,  107  U.  S.  98 ;  s.  c,  13  Am.  &  Eng.  R  R.  Cas.  658. 

It  is  cited  with  approval  in  the  supreme  court  of  Massachusetts 
in  the  case  of  Davis  v.  Old  Colony  R  Co.,  131  Mass.  258.  This 
latter  opinion  is  a  very  full  and  able  review  of  all  the  important 
decisions  on  that  subject,  and  sustains  very  clearly  the  main  propo- 
sitions. In  this  court  the  principle  is  completely  covered  by  the 
decision  of  the  case  of  Pearce  v.  Bailroad  Co.,  21  How.  441,  de- 
cided io  1858.  In  that  case  the  defendant  companies,  whose  road 
at  one  end  of  it  terminated  on  the  Ohio  river,  had  purchased  a 
steamboat  to  be  used  on  that  river  in  connection  with  their  freight 
and  passenger  traffic,  and  had  given  notes  for  the  purchase  money. 
In  V  suit  on  these  notes  this  court  ruled  that  they  were  void  for 
want  of  any  authority  in  the  companies  to  buy  the  boat,  or  to  en- 
gage in  the  carrying  trade  on  the  river.  The  opinion  delivered 
by  Mr.  Justice  Campbell  cites  several  of  the  English  cases  relied 
on  in  Thomas  v.  Bailroad  Co.  and  in  Davis  v.  Old  Colonv  B.  Co., 
above  referred  to,  and  concludes  with  the  observation  that  "  the 
opinion  of  the  court  is  that  it  was  a  departure  from  the  business 
of  the  corporation,  and  that  their  officers  exceeded  their  authority." 
This  doctrine  had  been  previously  asserted  with  great  force  in  the 
case  of  York  &  Maryland  Line  E.  Co.  v.  Winans,  17  How.  30. 
These  are  all  cases  in  which  railroad  companies  were  parties,  and 
their  powera,  as  regulated  by  their  charters,  were  the  matters 
mainly  considered.  There  are  many  other  cases  of  the  highest 
authority  where  railroad  corporations  are  held  to  the  doctrine  laid 
down  in  Thomas  v,  Bailroad  Co.:  Eastern  Cos.  B.  v.  Hawkes,  5 
H.  L.  Cas.  371,  381-381 ;  Ashbury  B.  Carriage  Co.  v.  Biche,  L. 
R.  7  H.  L.  653 ;  MacGregor  v.  Dover  &  D.  B.,  18  Q.  B.  618 ; 
East  Anglian  Bys.  v.  Eastern  Cos.  B.,  11  C.  B.  775. 

We  think  it  may  be  stated,  as  the  just  result  of  these  cases,  and 
on  sound  principle,  that,  unless  specially  authorized  by  its  chai-ter, 
or  aided  by  some  other  legislative  action,  a  railroad  company  can- 
not, by  lease  or  any  other  contract,  turn  over  to  another  powkb 
company,  for  a  long  period  of  time,  its  road  and  all  its  "*^" ' 
appurtenances,  the  use  of  its  franchises,  and  the  exercise  of  its 
powers ;  nor  can  any  other  railroad  company  without  similar  au- 
thority make  a  contract  to  receive  and  operate  such  road,  fran- 
chises, and  property  of  the  first  corporation  ;  and  that  such  a  con- 
tract is  not  among  the  ordinary  powers  of  a  railroad  company,  and 
is  not  to  be  presumed  from  the  usual  grant  of  powers  in  a  railroad 
charter.  We  must  therefore  proceed  to  inquire  if  any  such  powers 
have  been  given  to  the  railroad  companies  engaged  in  this  trans- 
action. 

There  is  found  in  the  record  a  copy  of  an  act  of  the  Illinois  leg- 
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islature  approved  February  12,  1855,-  of  which  the  following  is  the 
lirst  section : 

"  Section  1.  Be  it  enacted  by  the  people  of  the  State  of  Illinois, 
ACT  OF  iLLwois  represented  in  the  general  assembly,  that  all  railroad 
LEGISLATURE,  companics  incorporated  or  or^nized  under,  or  which 
may  be  incorporated  or  organized  under,  tne  authority  of  the  law,s 
of  this  State,  shall  have  power  to  make  such  conti*acts  and  ari*ange- 
ments  with  each  other,  and  with  railroad  corporations  of  other 
States,  for  leasing  or  running  their  roads,  or  any  pai't  thereof ;  and 
also  to  contract  lor  and  hold  in  fee-simple,  or  otherwise,  lands  or 
buildings  in  this  or  other  States  for  depot  purposes ;  and  also  to 
purchase  and  hold  such  personal  property  as  shall  be  necessary  and 
convenient  for  carrying  into  eflEect  the  object  of  this  act." 

Though  it  might  be  said  that  this  act  only  authorizes  Illinois 
railroad  companies  to  become  lessees,  we  think  it  must  be  conceded 
that  this  enactment  authorized  the  St.  Louis,  Alton  &  Terre  Haute 
JR.  Co.,  which  we  have  already  said  was  exclusively  an  Illinois 
corporation,  to  enter  into  the  lease  or  operating  contract  found  in 
the  record.  But  if  the  other  party  to  the  contract,  the  Indianapolis 
&  St.  Louis  Co.,  had  no  such  authority,  the  contract  of  lease  is  void 
as  to  it ;  and  if  the  other  companies  had  no  power  to  guaranty  its 
performance,  it  is  void  as  to  tliem,  and  the  capacity  of  the  com- 
plainant to  make  this  contract  does  not  make  it  valid  as  against 
those  which  had  not  such  capacity,  and  cannot  give  a  right  of  action 
on  it  against  them.  In  tlie  case  of  Thomas  v.  ^ilroad  Co., 
the  lessees  were  natural  persons,  with  no  disability  to  contract,  but 
they  were  held  to  have  no  remedy  on  their  contract,  because  it  was 
not  binding  on  the  other  party  for  want  of  a  similar  power  to  make 
the  contract. 

An  act  of  the  legislature  of  Indiana  of  December  18,  1865,  is 
relied  on  as  by  implication  conferring  this  power.  Section  8  is  as 
follows : 

"  Sec.  8.  In  case  any  railroad,  or  part  thereof,  shall  have  been, 
or  shall  hereafter  be,  leased,  conveyed,  or  mortgaged  to  any  other 
ACT  or  Indiana  railroad  compauy,  and  shall  be  in  the  possession  of  such 
LEoisLATUBit  Qthcr  compauy,  under  such  lease,  conveyance,  or 
mortgage,  the  road,  or  part  thereof,  so  leased,  conveyed,  or  mort- 
gaged shall,  during  the  continuance  of  such  possession,  be  assessed 
for  taxation  as  the  property  of  the  company  having  such  possession, 
in  the  same  manner  as  if  it  were  a  part  of  the  road  of  such  lessee, 
grantee,  or  mortgagee,  under  its  own  charter;  and  such  lessee, 
grantee,  or  mortgagee  shall,  during  the  continuance  of  such  posses- 
sion, have  all  the  rights,  and  be  subject  to  all  the  duties  and  liabili- 
ties, in  relation  to  the  road  or  parts  thereof,  so  held,  which  are 
created  by  this  act,  and  both  its  property  and  the  road,  or  parts 
thereof,  so  held,  with  its  fixtures  and  the  property  used  in  operat- 
ing the  same,  shall  be  liable  for  the  payment  of  such  taxes,  in  the 
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same  manner  as  railroad  property  id,  in  other  cases/ made  liable  for 
taxes  properly  assessed  against  the  same."     3  St.  Ind.  420,  421. 

It  will  be  seen  at  once  that  this  is  a  statute  for  the  collection  of 
revenue,  and  that  to  make  sure  of  the  payment  of  taxes  due  on 
railroad  property  the  legislature  has  undertaken  to  provide  that  in 
cases  where  the  possession  has  passed  out  of  the  corporation  which 
owns  it,  or  has  the  title,  it  shall  be  paid  by  the  persons  having  that 
possession.  Hence,  in  enumerating  this  latter  class,  it  speaks  of 
property  leased  then  or  thereafter,  or  conveyed  or  mortgaged,  and 
makes  the  holder  liable  during  the  continuance  of  such  possession 
for  the  taxes.  This  precise  question,  only  more  strongly  presented, 
in  favor  of  the  affirmance  of  the  lease  by  the  act  of  the  New  Jersey 
Legislature,  was  decided  in  Thomas  v,  Kailroad  Co.,  101  U.  S. 
85.  The  statute  in  that  case  having  direct  relation  to  the  com- 
pany which  had  made  the  invalid  lease,  passed  after  the  lease  was 
maae  and  in  operation,  declared  it  should  ^^  be  unlawful  for  the 
directoi'S,  lessees,  or  agents  of  said  railroad  to  charge  more  than 
three  cents  per  mile  for  carrying  passengers,"  and  the  proviso  said 
^^  that  nothing  contained  in  this  act  shall  deprive  the  railroad  com- 
pany or  its  lessees  of  the  benefit  of  the  provisions  of  another  act " 
relative  to  fares  on  other  railroads  in  the  State.  This  court  said 
that  though  ^^it  might  be  fairly  inferred  that  the  legislature  knew 
that  the  road  was  operated  under  the  lease  in  tliat  case,  it  was  not 
important  for  the  purpose  of  that  act  to  decide  whether  this  was 
done  under  a  lawful  contract  or  not."  "The  legislature  was  deter- 
mined that  whoever  did  run  the  road,  and  exercise  the  franchises 
conferred  on  the  company,  and  under  whatever  claims  of  right 
this  was  done,  should  be  bonnd  by  the  rates  of  fare  established  by 
that  act.  ...  It  is  not  by  such  an  incidental  use  of  the  word 
^  lessees,'  in  an  effort  to  make  sure  that  all  who  collected  fares 
should  be  bound  by  the  law,  that  a  contract  unauthorized  by  the 
charter,  and  forbidden  by  public  policy,  is  to  be  made  valid  and 
ratified  by  the  State." 

So,  here,  the  mention  of  lessees  as  possible  holders  of  the  posses- 
sion of  railroad  property  neither  implies  that  they  are  lawfully  so, 
or  that  such  an  absolute  transfer  of  road,  appurtenances,  franchises, 
powers,  and  their  control  as  the  one  found  in  this  case  is  authorized 
by  law,'nor,  though  it  may  be  in  operation,  does  it  give  sanction  to 
or  create  such  a  law. 

The  following  section  of  the  act  of  February  23,  1853,  of  the 
Indiana  legislature  is  relied  on  as  authorizing  this  contract : 

"  Sec.  3.  Any  i*ailroad  company  heretofore  organized,  or  which 
may  hereafter  be  organized,  under  the  general  or  special  laws  of 
this  State,  and  which  may  have  constructed  or  commenced  the  con- 
struction of  its  road,  so  as  to  meet  and  connect  with  any  ^^ct  of  febru- 
other  railroad  in  an  adjoining  State  at  the  boundary  iSouSk^^o^ 
line  of  this  State,  shall  have  the  power  to  make  such  ^'^^' 
contracts  and  agreements  with  any  such  road  constructed  in  an  ad- 


72         PENNSYLVANIA  R.   CO.   V.  ST.  LOUIS,  ETC.,  R.  CO. 

joining  State,  for  the  transportation  of  freight  and  passengers,  or 
for  the  nse  of  its  said  road,  as  to  the  board  of  directors  maj  seem 
proper."    Eev.  St.  Ind.  1881,  §  8973. 

We  cannot  see  in  this  provision  any  authority  to  make  contractg 
beyond  those  which  relate  to  forwarding  by  one  company  the  pas- 
sengers and  freight  of  another,  on  terms  to  be  agreed  on,  and  pos- 
sibly for  the  use  of  the  road  of  one  company  in  mnning 
M^GoinsAon.  the  cars  of  the  otlier  over  it  to  its  destination  without 
breaking  bulk.    In  the  case  of  Board  of  Com'rB  of 
Tippecanoe  Co.  v.  Kailroad  Co.,  50  Ind.  110,  this  same  statute  was 
relied  on  as  supporting  the  authority  to  make  the  lease  then  noder 
consideration ;  but  the  Supreme  Court  of  Indiana  said :  ^'  That  act 
is  to  authorize  railroad  companies  to  consolidate  their  stock  with 
the  stock  of  other  railroad  companies  in  this  and  in  an  adjoining  State, 
and  to  connect  their  roads  with  the  roads  of  said  companies ;  .  •  • 
the  title  nowhere  mentions  a  lease  or  a  sale.    Indeed,  the  words  4o 
connect  their  roads  with  the  roads  of  other  companies '  would  seem 
to  exclude  such  a  conclusion.    To  connect  one  road  with  another 
does  not  fairlv  mean  to  lease  or  to  sell  it."     This  was  said  in  a  case 
where  the  whole  question  turned  on  the  power  of  one  i-ailroad 
company  to  make,  and  the  other  to  receive,  a  lease  of  the  road.    It 
is  cited  in  the  brief  of  counsel  for  complainant  as  sustaining  the 
doctrine  that  in  Indiana  the  right  of  railroad  companies  to  lease 
their  roads  to  other  companies  is  recognized  by  the  judiciary  of 
that  State.    We  think  it  proves  the  opposite.    The  lease  in  that 
case  was  held  void  as  being  tdtra  vires.    All  the  arguments  of  the 
court  are  based  on  the  proposition  that  the  corporation  can  do  no 
valid  act  unauthorized  by  statute,  and  can  make  no  contract  in  con- 
travention of  public  policy ;  and  while  it  says :  "We  do  not  decide 
that  railroad  companies  cannot  become  lessoro  or  lessees  of  other 
railroad  companies,  for  the  purpose  of  running  their  lines  in  con- 
junction, facilitating  commerce,  travel,  and  transportation,  or  for 
any  legitimate  purpose  for  which  railroad  companies  are  organized, 
and  there  is  much  in  the  legislation  of  the  State  favoring  this  view, 
and  many  decisions  sustaining  the  advancing  enterprise  of  the 
country," — it  adds:  "But  all  such  contracts  must  come  within  the 
powers  of  the  corporation,  must  not  exceed  the  powers  of  the 
agency  that  makes  them,  must  not  violate  the  rights  of  stock- 
holders, or  contravene  public  policy."    We  look  in  vain  in  this 
latest  decision  of  the  State  for  any  assertion  of  the  proposition  that, 
by  the  laws  of  that  State  or  by  the  decisions  of  its  courts,  there 
exists  any  law  by  which  one  railroad  company  can,  by  lease  or  by 
any  other  contract,  make  an  absolute  surrender  of  its  road  and  its 
franchises 'to  another.    And  yet  that  was  the  question  under  dis- 
cussion ;  and  because  the  lease  in  that  case  contained  a  clause  of 
perpetual  renewal,  and  in  effect  amounted  to  a  sale,  the  court  held 
it  ultra  vires.    What  practical  differetu  e  is  there  between  this  and 
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a  lease  with  the  same  powers  for  99  years !  If  that  decision  does 
no  more,  it  at  least  leaves  this  court  free  to  follow  its  own  views  of 
the  powers  conferred  by  the  Indiana  law  in  regard  to  this  snbject 
on  its  railroad  corporations. 

Lastly,  it  is  said  that  in  Bailroad  v.  Yance,  96  XT.  S.  450,  this 
court  decided  that  this  same  contract  was  binding  on  the  Indian- 
apolis &  St.  Louis  Co.  That  was  done  on  the  ground  that  the 
latter  company  was  made  a  corporation  of  the  State  of  Illinois  by 
the  act  of  that  State  of  March  11,  1869,  and  was  using  that  part 
of  the  present  plain tifiTs  road  lying  within  the  State  of  Illinois 
under  that  contract.  In  reference  to  its  liability  to  pay  the  taxes 
on  that  part  of  the  plaintiff's  road,  it  was  held  to  be  an  Illinois 
corporation,  and  bound  under  the  Illinois  statnte  by  the  contract 
of  lease  now  under  consideration.  But  we  have  just  shown  that 
the  Indianapolis  &  St.  Louis  Co.  was  an  Indiana  corporation  when 
this  contract  of  lease  was  made,  which  was  two  yeai*s  before  it  be- 
came an  Illinois  corporation  by  the  Act  of  1869.  The  present 
suit  is  against  it  as  an  Indiana  corporation  ;  othei*wi8e  it  could  not 
be  maintained.  The  validity  of  the  contract  depends  on  its  power 
as  an  Indiana  corporation  to  make  it  at  the  time  it  was  made.  It 
had  none  tlien,  and  no  act  of  the  Indiana  legislature  has  ratified  it 
since.  That  suit  was  founded  on  an  Illinois  contract  between 
'Illinois  corporations  to  collect  Illinois  revenue,  and  was  in  no 
sense  governed  by  Indiana  law,  but  by  the  law  of  Illinois. 

As  regards  this  lease,  in  a  suit  against  the  Indiana  corporation, 
organized  under  its  laws  by  the  name  of  the  Indianap-  l^^b      bxld 
olis  &  St.  Louis  B.  Co.,  in  the  circuit  court  of  the  ^^'^• 
United  States  for  that  district,  we  must  hold  it  to  be  void  for  want 
of  power  in  the  defendant  company  to  make  it. 

We  have  been  thus  careful  in  our  examination  into  the  power 
of  the  lessor  and  lessee  companies  in  the  contract  of  lease,  because 
if  the  lease  itself  is  void  the  contract  of  the  other  companies  must 
be  e<]Qally  so.  A  contract  to  perform  for  the  Indianapolis  &  St. 
Louis  B.  Co.  obligations  which  it  was  forbidden  to  assume,  and 
which  it  had  no  authority  to  assume,  must  itself  be  void.  There 
is  no  power  shown  in  any  of  these  companies  to  accept  a  lease  of 
the  complainant  such  as  the  one  in  the  present  case,  and  perform 
its  conditions,  and  they  cannot,  therefore,  become  parties  to  such 
a  contract  with  a  road  outside  the  State  which  chartered  them  any 
more  than  the  principal  company.     If  these  guarantying  com- 

Cnies  had  executed  the  original  contract  of  lease,  it  would  have 
en  void  for  want  of  authority  from  the  legislature  of  Indiana,  or 
of  any  other  State  by  whose  laws  they  are  incorporated  or  endowed 
with  corporate  power.  No  snch  power  is  shown  in  them  to  lease 
roads  beyond  their  own  States.  Indeed,  while  there  may  be  a  just 
claim  of  authority  for  some  kind  of  running  arran^ment  between 
two  connecting  roads  under  the  Indiana  statutes,  there  is  no  con- 
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nection  between  the  plaintiff's  road  and  any  road  of  a  gnarantying 
company.  The  connection  even  by  traffic  is  remote.  These  com- 
panies might  as  well  have  assumed  the  power  to  loan  them  money, 
or  to  indorse  their  notes,  or  any  other  commercial  transaction,  as 
to  guaranty  the  performance  of  a  void  contract  by  one  company  to 
another. 

It  may  not  be  amiss  to  cite  one  or  two  cases  in  which  this  power 
powKB  TO  to  eniaranty  the  contract  of  one  corporation  by  an- 
TRACT  OF  AX-  othQT  IS  moro  directly  m  point.  Among  these  are 
oOTtRooBPORA-  QqJjjjj^jj  ^^  Eastcm  Cos.  R.  Co.,  10  Beav.  1 ;  Madison, 

W.  &  M.  Plank-road  Co.  v.  Watertown  &  P.  Plankroad  Co.,  7 
Wis.  59. 

In  the  first  of  these  cases,  under  the  powers  contained  in  the 
acts  of  Parliament,  the  Eastern  Counties  R.  Co.  and  the  Eastern 
Union  B.  Co.  had  formed  a  railroad  from  London  to  Manningtree, 
a  place  about  10  miles  from  the  port  of  Harwich.  The  directors 
of  these  companies  conceived  that  it  would  add  to  the  traffic  and 
profits  of  the  railway  if  a  steam-packet  company  could  be  formed 
communicating  between  Harwich  and  the  northern  ports  of  Europe, 
and  they  accordingly  took  pix)ceeding8  for  the  establishment  of 
such  a  company.  It  was  intended  that  the  railway  companies 
should  guaranty  to  the  shareholders  in  the  steam-packet  company 
a  dividend  of  five  per  cent  per  annum  upon  their  paid-up  capital* 
until  the  dissolution  of  that  company,  ana  that  then  the  whole  paid- 
up  capital  should  be  paid  by  the  railway  companies  to  the  sharehold- 
ers 01  the  packet  company  in  exchange  for  a  transfer  of  its  assets. 
On  a  bill  by  a  shareholder  of  the  railway  company  to  enjoin,  it 
was  held  by  the  master  of  the  rolls,  Lord  Langaale,  that  no  such 
contract  was  within  the  power  of  the  railway  companies,  and  fur- 
ther proceedings  in  the  matter  were  enjoined.  Among  other 
things,  that  learned  judge  said  that  ^^  if  there  is  one  thing  more 
desirable  than  another,  after  providing  for  the  safety  of  all  persons 
travelling  on  railroads,  it  is  tnis :  that  the  property  of  the  railway 
companies  shall  be  itself  safe ;  that  a  railway  investment  shall  not 
be  considered  a  wild  speculation,  exposing  those  engaged  in  it  to 
all  sorts  of  risks,  whether  they  intended  it  or  not.  Considering  the 
vast  property  which  is  now  invested  in  railways,  and  how  easily 
it  is  transferable,  perhaps  one  of  the  best  things  that  could  hap- 
pen would  be  that  the  investment  should  be  of  such  a  safe  nature 
that  prudent  persons  might  without  improper  hazard  invest  their 
moneys  in  it.  Quite  sure  I  am  that  nothing  of  that  kind  can  be 
approached  if  railway  companies  should  be  at  liberty  to  pledge 
their  funds  in  support  of  speculations  not  authorized  by  their  le^ 
powers,  and  whicli  might  very  possibly,  to  say  the  least,  lead  to 
extraordinary  losses  on  the  part  of  the  railway  company."  This 
became  a  leading  case  in  England,  where  its  doctrines  have  been 
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steadily  followed.    It  is  cited  with  approval  in  Pearce  v.  Madison 
&  Indianapolis  B.  Co.,  21  How.  441. 

In  the  ease  of  Madison  Plank-road  Go.  v.  Watertown  Co.,  7 
Wis.  59,  the  former  company,  in  order  to  aid  the  latter  company 
to  bnild  a  plank-road,  which  was  a  continuation  of  the  road  of  the 
former,  agreed  to  guaranty  ^  loan  made  to  the  Watertown  Co. 
After  the  road  was  built  the  Madison  Co.  refused  to  pay  on  the 
default  of  the  Watertown  Co.  The  supreme  court  held  that  the 
Madison  Co.  had  no  corpAi^te  power  to  guaranty  the  payment 
of  the  debt  of  the  other  company ;  and  when  pressed  with  the 
argument  that,  by  the  building  of  the  road,  tne  Madison  Co. 
had  receiyed  the  benefit  which  had  induced  it  to  guaranty  the 
debt,  the  court  said  it  was  a  contract  uUra  vires,  and  could  not  be 
enforced. 

We  are  of  opinion  that  the  guaranty  of  the  ol^li^tions  of  the 
lease  on  the  part  of  the  Indianapolis  &  St.  Louis  Co.  ouASAmss 
by  the  other  defendants  is  yoid.  ""^  ^®°*- 

4.  It  is  argued,  in  support  of  the  decree,  that,  though  the  con- 
tract of  lease  may  be  yoid,  so  that  no  action  could  originally  haye 
been  sustained  upon  it,  there  has  been  for  10  years  such  perform- 
ance of  it,  in  the  use,  possession,  and  control  of  plain-  pgn^j^^^j, 
tiff's  road  and  its  franchises,  by  the  defendants,  that  ywpg  ▲  Tom 
they  cannot  now  be  permitted  to  repudiate  or  abandon  "^**" 
it ;  that  it  now  presents  one  of  a  class  of  cases  which  hold  that, 
where  a  yoid  contract  has  been  so  far  executed  that  property  has 
passed  under  it,  and  rights  haye  been  acquired  under  it,  the  courts 
will  not  disturb  the  possession  of  such  property,  or  compel  res- 
titution of  money  receiyed  under  such  a  contract. 

Undoubtedly  there  are  such  decisions  of  courts  of  high  author- 
ity, and  there  is  such  a  principle,  yery  sound  in  its  application  to 
appropriate  cases.  But  we  understand  the  rule  in  such  cases  to 
stand  upon  the  broad  ground  that  the  contract  itself  is  yoid,  and 
that  neither  what  has  been  done  under  it,  nor  the  action  of  the 
court,  can  infuse  any  yitality  into  it.  Looking  at  the  case  as  one 
where  the  parties  haye  so  far  acted  under  such  a  contract  that  they 
cannot  be  restored  to  their  original  condition,  the  court  inquires  if 
relief  can  be  giyen  independently  of  the  contract,  or  whether  it 
will  refuse  to  interfere  as  the  matter  stands.  We  know  of  no 
well-considered  case  where  a  corporation  which  is  party  to  a  con- 
tinuing contract  which  it  had  no  power  to  make,  seeks  to  retract, 
and  refuses  to  proceed  further,  it  can  be  compelled  to  do  so.  As 
was  said  in  Thomas  v.  Railroad  Co.  (a  case  so  often  in  point  here), 
'^  haying  entered  into  the  agreement,  it  was  the  duty  of  the  com- 
pany to  rescind  or  abandon  it  at  the  earliest  moment.  This  duty 
was  independent  of  the  clause  in  the  contract  which  gaye  them 
the  ri^ht  to  do  it.  Though  they  delayed  its  performance  for 
seyeral  years,  it  was  neyertheless  a  rightful  act  when  it  was  done. 
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Can  this  performance  of  a  lawful  duty, — ^a  duty  which  it  owed  to 
the  stocknolders  of  the  company  and  to  the  public, — ^give  to  plain- 
tiffs a  right  of  action  ?  Can  they  found  such  a  right  on  an  agree- 
ment void  for  want  of  corporate  authority,  and  forbidden  by  the 
policy  of  the  law  ?  To  hold  that  they  can,  is,  in  our  opinion,  to 
nold  that  any  act  performed  in  execution  of  a  void  conti-act  mdcea 
all  its  parts  valid,  and  that  the  more  that  is  done  under  a  contract 
forbidaen  by  law  the  stronger  is  the  claim  to  its  enforcement 
by  the  courts." 

Whatever  may  be  said  in  re^rd  to  the  Indianapolis  &  St.  Louis 
Co.,  there  is  wanting  in  the  case  of  the  guarantying  com- 
panies one  of  the  strongest  reasons  usually  urged  in  support  of  the 
estoppel,  as  it  is  sometimes  called,  namely,  that  the  recalcitrant 
party  has  received  the  money  or  the  property  of  the  other;  for,  so 
far  from  these  guaranty  companies  having  received  of  the  plaintiffs 
any  money  or  property,  they  are  the  parties  who  have  been  paying 
money,  and  the  plaintiffs  receiving  it,  for  rent  of  its  road.  They 
are  not,  therefore,  estopped  on  any  principles  of  that  doctrine  from 
ceasing  to  pay  money  on  an  illegal  contract  because  they  have 
have  heretofore  done  so.  On  the  contrary,  as  we  have  already 
said,  the  duties  of  these  dii'ectors  to  their  stockholdera  is  to  cease 
to  perform  a  contract  to  which  they  were  never  bound. 

We  do  not  decide  the  question  whether  the  Indianapolis  &  St. 
Louis  B.  Co.  cannot  be  compelled  to  pay  the  plaintiff  for  the  use 
of  its  road,  though  the  contract  be  void.  Whether  it  would  be 
so  liable  on  a  quantum  meruit  admits  of  doubt.  It  is  unneces- 
sary to  decide  this,  because  that  company  has  submitted  to  the 
decree  of  the  circuit  court  in  favor  of  plaintiff  for  that  rent  by 
failing  to  give  bond  and  perfect  its  appeal  from  that  decree. 
That  part  of  the  decree  must  stand,  as  no  appeal  from  it  has  been 
prosecuted. 

The  decree  against  the  other  defendants,  appellants  here,  is  for 
the  reasons  given  reversed,  and  the  case  remanded  to  the  circuit 
court,  with  directions  to  dismiss  the  bill  as  to  them. 

Bbadley,  J.,  (dissenting). — ^I  dissent  from  the  judgment  of  the 
court  in  this  case,  and  will  very  briefly  state  my  reasons  for  dissent- 
ing. The  St.  Louis,  Alton  &  Terre  Haute  E.  Co.,  the  lessor,  had 
full  authority  to  make  the  lease  of  its  road  and  works  which  is 
AVTHORXTT  TO  brought  lu  ouestiou  in  the  cause.  The  Indianapolis 
MAKs  LKAsi.  ^  g|.^  Louis  K.  Co.,  the  lessee,  assumed  to  have  power 
to  take  the  lease,  and  had  such  power  in  Illinois  by  the  effect 
of  the  laws  of  that  State,  and  was  supported  in  its  assumption 
of  power  by  the  implications  of  several  statutes  of  Indiana.  If  these 
implications  were  not  sufficiently  strong  to  amount  to  a  grant  of 

fower,  still  they  were  sufficient  to  show  that  the  legislature  of 
ndiana  understood  the  power  as  existing,  and  acquiesced  in  it. 
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The  other  raih*oad  companies,  parties  to  the  suit,  who  guarantied 
the  performance  of  the  lease  and  its  covenants  on  the  part  of  the 
lessor,  had  the  power  to  do  so  by  the  laws  of  Illinois,  and  the  en- 
gagement of  gnamnty  on  their  part  was  a  contract  entered  into  by 
them  in  furtherance  of  their  through  business  to  and  from  St.  Louis 
and  the  States  west  of  the  Mississippi.  The  whole  arrangement,  in 
fact,  was  devised  by  them  for  the  purpose  of  facilitating  and  in- 
creasing their  business  as  integral  parts  of  great  trunk  lines,  which, 
in  the  absence  of  interstate  regulations  of  commerce  made  by  Con- 
gress, are  of  the  greatest  utility  to  the  business  of  the  country. 

To  hold  that  the  railroad  companies  of  the  country  thus  situated 
cannot,  without  acting  ultra  mres,  make  business  arrangements 
beyond  the  limits  of  their  own  tracks,  in  a  conntry  situated  and 
divided  up  into  States  as  ours  is,  it  seems  to  me  is  to  acts  hot  ultea 
take  a  very  contracted  view  of  the  powers  and  duties  ^^""^ 
of  these  public  institutions.  According  to  the  doctrine  of  the 
court,  a  New  York  or  Pennsylvania  company  could  not  even  have 
a  ticket  or  freight  agent  in  St.  Louis  for  the  purpose  of  soliciting 
freight  and  passengers  to  be  carried  on  the  trunk  line  of  which  it 
forms  a  part.  They  could  not  hire  an  office  for  such  an  agent,  or, 
if  they  did,  they  could  not  be*  held  responsible  for  the  rent.  This 
is  carrying  the  doctrine  of  tdtra  vires  to  what  seems  to  me  an 
absurd  extent.  It  is  following  out  the  English  notions  on  that 
subject,  which  always  seemed  to  me  inapplicable  to  our  situation 
and  circumstances,  however  well  suited  to  that  compact  and  homo- 
geneous country, — homogeneous  in  government  and  jurisdiction. 
All  the  principal  railroads  in  England  extend  across  the  entire 
country  from  London,  in  different  directions,  to  the  sea.  In  this 
country,  as  Congress  declines  to  charter  through  lines  across  the 
States,  the  State  governments  themselves  charter  local  roads,  limited 
by  the  boundary  lines  of  the  State.  In  order  to  give  the  country 
through  facilities  at  all,  these  State  roads  are  obliged  to  unite  their 
lines,  and  make  what  is  called  a  trunk  line.  The  necessities  of 
the  country  require  it.  Yet,  according  to  the  logic  of  tlie  decision 
in  this  case,  this  is  all  idtra  vires*  Look  at  it.  One  of  our  great 
trunk  lines,  extending  from  west  to  east,  is  composed  (say)  of  five 
connected  railroads,  n>rming  together  a  continuous  line, — working 
together  under  a  contract  which  regulates  their  mutual  rights  and 
oUigations  in  the  management  of  the  business  and  the  distribution 
of  its  joint  receipts.  AH  this  is  uUra  vires  and  void.  One  of 
the  links  of  the  chain  is  a  ferry,  which,  in  consideration  of  extra 
accommodations  afforded  for  the  business  of  the  line,  is  guarantied 
a  certain  sum  per  annum.  The  ^aranty  is  idtra  vires  and  void. 
Is  this  law?  It  maybe  English  law;  but  is  it  American  law?  I 
cannot  believe  it.  We  must  not  shut  our  eyes  to  the  fact  that 
now  circumstances  and  conditions,  of  themselves,  raquire  and  pro- 
duce a  modification  of  old  rules,  or  the  application  of  new  ones. 
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This  narrow  doctrine  has  already  been  discarded  by  the  courts, 
and  by  this  court.  It  has  become  settled  law  that  araUroad  company 
at  one  end  of  a  trunk  line  may  enter  into  contracts  for  the  trans- 
portation of  passengers  and  goods  to  any  pait  of  the  line,  hundreds 
of  miles  beyond  its  own  track,  and  will  be  held  liable  for  the  fulfil- 
ment of  such  contracts;  and  yet,  according  to  the  doctrine  of  the 
opinion  in  this  case,  this  is  mi/ra  vires.  But  this  is  not  all.  The 
contract  has  been  performed  on  the  part  of  the  lessor  company,  and 
the  lessee  and  its  guarantors  have  enjoyed  the  benefits  of  it.  With 
what  face  can  they  now  refuse  to  pay  what  they  agreed  to  pay  ? 
With  what  face  can  they  plead  incapacity  to  contract?  This  is  not 
a  suit  to  compel  the  specinc  performance  of  the  contract  in  future ; 
but  to  compel  the  payment  of  the  money  earned  by  past  perform- 
ance of  the  contract.  It  seems  to  me  that  the  companies  con- 
cerned are  estopped  to  deny  their  liability  to  make  this  payment ' 
It  is  the  companies  themselves  who  make  the  plea,  not  their 
stockholders. 

In  several  national  bank  cases,  where  the  banks  have  loaned 
money  on  mortgages  of  land,  contrary  to  the  express  prohibition 
of  the  act  of  Congress,  and  vUra  vires^  we  have  enforced  the  con- 
tract, leaving  it  to  the  government  to  call  the  banks  to  account  for 
acting  outside  of  their  chartered  powei-s.  Why  should  not  the 
same  rule  be  applied  to  railroads,  if  it  is  thought  they  have  exceeded 
their  powers?  especially  when  no  stockholder  complains  of  the 
company's  action,  and  the  object  of  the  suit  is  to  compel  them  to 
pay  for  a  benefit  actually  received. 

In  every  aspect  in  which  the  case  can  be  viewed,  it  seems  to  me 
that  the  decree  of  the  circuit  court  was  not  only  just  and  right, 
but  in  accordance  with  sound  principles  of  American  law,  and 
ought  to  be  afiSrmed. 

I  am  authorized  to  say  that  Mr.  Justice  Harlan  agrees  with  me 
in  opinion. 

Traffic  Agreement  construed  with  Reference  to  Repayment  of  Money 
ad  van  cede — The  Northern  Transportation  Co.  ran  a  Une  of  steamboats 
from  the  upper  lakes  to  Ogdensburgh,  N.  Y.,  connecting  at  that  point  with 
the  Ogdensburgh  &  Lake  Champlain  Railroad  running  to  Plattsburgh  on 
Lake  Champlain,  from  which  point  traffic  was  sent  to  Boston,  Portland, 
and  other  seaports  via  the  Vermont  &  Canada  Railroad,  the  Vermont  Cen- 
tral Railroad,  the  Northern  Raiboad,  the  Concord  Railroad,  the  Nashua 
&  Lowell  Railroad,  and  the  Boston  &  Lowell  Railroad.  The  Northern 
Transportation  Co.  was  financially  embarrassed.  At  the  same  time,  it 
was  aesirable  that  the  company  should  be  continued  in  existence,  and 
if  possible  under  the  control  of  the  railroad  companies  named  above,  so 
that  the  larse  traffic  brought  by  the  steamboat  company  to  Ogdensburgh 
would  be  shipped  over  the  roads  named  to  its  destination.  In  order  to  se- 
cure control  01  the  transportation  company  and  its  traffic,  it  was  determined 
to  advance  for  the  use  of  that  company  about  9600,000.  And  the  method  of 
such  advancement  was  as  follows:  Two  trustees  were  -created.  To  these 
trustees  the  Ogdensburgh  company  advanced  the  sum  named,  $600,000;  and 
the  trustees  applied  it  to  the  use  of  the  transportation  company.    A  con- 
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tract  was  made  providing  for  the  repayment  to  the  Ogdensburgh  company 
of  this  $600,000  by  the  companies  owning  the  roads  east  of  Plattsburgh, 
these  companies  being  most  benefited  by  the  traffic  secured  from  the  trans- 
portation. One  of  these  companies,  the  Nashua  &  Lowell,  failed  to  repay 
to  the  Ogdensburgh  company  its  share  of  the  $600,000  advanced,  and  the 
Ogdensburgh  company  thereupon  brought  suit  against  the  Nashua  &  Lowell 
Co.  to  recover  this  sum.  Tne  question  presented  in  the  litigation  was 
whether  the  Ogdensburgh  company  could  recover  of  the  Nashua  &  Lowell 
Co.  its  share  of  the  $600,000  advanced  by  the  Ogdensburgh  company  for  the 
benefit  of  the  other  companies ;  and  this  question  was  determined  by  the 
court's  construction  of  the  contract  made  by  the  parties,  which,  so  far  as 
material  to  this  question,  was  as  follows : 

*'  Articles  of  agreement  between  the  Northern  Transportation  Co.  of  Ohio, 
a  corporation  established  under  the  laws  of  Ohio,  party  of  the  first  part ;  J. 
Gregory  Smith,  of  St.  Albans,  Vermont,  and  George  Stark,  of  Nashua,  New 
Hampshire,  parties  of  the  second  part;  and  the  trustees  and  managers  of  the 
Vermont  Central  and  Vermont  &  Canada  railroad  companies,  the  Northern 
R.  of  New  Hampshire  (the  Concord  R.  Corporation  of  New  Hampshire,  pro- 
vided they  execute  this  agreement),  the  Nashua  &  Lowell  R.  Corporation  of 
New  Hampshire  and  Massachusetts,  and  the  Boston  &  Lowell  R  Corporation 
of  Massachusetts,  parties  of  the  third  part;  and  the  Ogdensburgh  &  Lake 
Cbamplain  R  Co.,  the  party  of  the  fourth  part. 

'^  Whereas,  the  above-named  railroad  companies,  and  trustees  and  mana- 
l^era,  which  have  become  parties   to    agreements  hereto  annexed,   bear- 
ing   date   the   twenty-fourth    day  of   February,   a.d.    1870,    and    whose 
tracks    form   a    large    part    of    the    connecting   line    between    Boston, 
Massachusetts,    and    Ogdensburgh,    in    New  York,    depend    largely    for 
their   business  upon  the  rejpilar  transportation,  by  steamers,    of  freight 
and    passengers  between   said  Ogdensburgh  and  the  western  cities  and 
towns  upon  the  great  lakes;  and  whereas,  the  party  of  the  first  part  was 
charterea  to  carry  on  the  business  of  such  transportation,  but  by  reason  of 
financial  embarrassments  is  unable  to  carry  it  on  efficiently,  and  it  is  feared 
that  its  steamers  may  be  taken  from  this  line ;  and  whereas,  the  parties  of 
the  third  part  and  the  party  of  the  fourth  part  believe  it  to  be  for  their  and 
the  public  interest  to  advance  or  lend  to  the  parties  of  the  second  part  some 
portion  of  the  gross  receipts  for  the  transportation  of  freight  and  passengers 
to  be  brought  to  and  from  their  line  by  the  steamers  of  the  party  of  the  first 
part,  in  order  to  secure  the  most  regular,  efficient,  and  permanent  service  by 
steamers  between  Ogdensburgh  and  said  western  cities  and  towns  for  the 
term  of  nineteen  years  from  tne  first  day  of  March,  a.d.  1871 ;  and  whereas, 
the  parties  of  the  second  part  have  aereed  to  use  all  sums  advanced  or  lent 
to  them  to  secure  the  ownership  or  the  control  of  the  stock  of  said  party  of 
the  first  part,  and  otherwise  to  secure  the  most  efficient  management  of  its 
business  to  carry  out  the  purposes  of  this  agreement,  and  for  no  other  pur- 
poses, and  to  hold  all  said  stock  which  they  may  hold  or  control,  and  all 
other  property  or  rights  which  they  may  purchase  or  otherwise  acquire  with 
said  funds,  except  debts  due  from  said  party  of  the  first  part,  in  trust  to 
secure  the  repayment  of  all  sums  which  may  be  so  advanced  or  lent,  as  afore- 
said, with  interest,  as  hereinafter  provided :  .  .  . 

*' Article  First.  This  article  in  substance  provided  that  the  transportation 
company  should  maintain  its  line  of  steamers  and  send  its  traffic  going  east 
of  Ogdensburgh  over  the  lines  of  railway  owned  by  the  companies  who  were 
parties  to  the  agreement. 

**  Article  Second.  That  the  parties  of  the  third  part  will,  durine  said  term, 
aemi-annoally  reserve  out  of  the  gross  receipts,  either  upon  said  line  or  upon 
any  road  now  leased  or  operated,  or  which  may  hereafter  be  leased  or  operated 
by  the  parties  of  the  third  part,  or  either  of  them,  for  the  transportation  of 
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freight  and  passengers  brought  to  said  line  at  Ogdensburgh  by  the  steamers 
of  the  party  of  the  first  part,  the  sum  of  $150,000,  or  so  much  thereof  as 
shall  be  adequate  for  the  purposes  herein  set  forth,  and  pay  over  the  same  to 
the  parties  of  the  second  part  to  be  used  for  the  purpose  of  securing  regular, 
efficient,  and  adequate  transportation  to  and  from  said  Ogdensburgh  as  afore- 
said ;  and  the  party  of  the  fourth  part  will,  in  case  it  shall  be  necessary  to  se- 
cure the  regular  and  efficient  running  of  said  steamers  to  and  from  said  Ogdens- 
burgh, when  called  upon  by  parties  of  the  second  part,  advance  from  time 
to  time  sums  not  in  all  exceeding  $600,000,  to  be  used  by  said  parties  of  the 
second  part  for  the  same  purposes  as  said  semi-annual  payments,  and  to  be  pro 
tanto  in  lieu  thereof,  and  to  be  repaid  out  of  said  semi-annual  reservation  as 
hereinafter  provided,  it  being  understood  and  agreed  that  each  of  said  parties 
of  the  third  part  shall  only  he  liable  to  reserve  or  advance  or  pay  to  the  par- 
ties of  the  second  part,  or  to  the  party  of  the  fourth  part,  as  the  case  may  be, 
its  share  of  such  reservation,  advance,  or  payment,  to  be  ascertained  by  the 
proportion  which  said  gross  receipts  of  each  of  said  parties  bear  to  the 
entire  amount  of  said  gross  receipts  between  Ogdensburgh  and  points  east- 
ward, upon  the  roads  owned,  leased,  or  operated  by  any  of  said  third  parties. 

'*  Article  Third  provided  for  the  trustees  holding  any  stock  or  bonds  of 
the  transportation  company  which  they  might  acquire  with  the  $600,000  and 
for  the  sale  of  such  securities  to  reimburse  the  company  advancing  the 
$600,000. 

*' Article  Fourth  provided  who  should  be  successor  in  trust  of  the  trustees 
in  case  of  a  vacancy  occurring;  and  further,  as  to  the  application  by  such 
trustees  of  the  securities  held  oy  them. 

**  Article  Fifth.  That  in  case  the  party  of  the  fourth  part  shall  advance  any 
sum  or  sums  amounting  to  $600,000,  or  any  part  thereof,  under  this  agree- 
ment, then  the  parties  of  the  third  part  are  to  pay  to  the  party  of  the  fourth 
part  so  much  «  f  said  semi-annual  payments  reserved  from  gross  receipts,  as 
aforesaid,  as  will  pay  the  semi-annual  interest  on  said  sum  or  sums  so  ad- 
vanced by  the  party  of  the  fourth  part  at  the  rate  of  8  per  cent  per  annum, 
and  shall  pay  to  the  persons  who  may  for  the  time  being  hold  the  offices  of 
president  and  treasurer  of  the  Boston  &  Lowell  R.  Corporation,  and  of  the 
Ogdensburgh  &  Lake  Champlaiu  R  Co.,  as  trustees,  such  sums  semi-annu- 
ally as  will,  in  the  judgment  from  time  to  time  of  said  two  presidents  and 
treasurers  for  the  time  being,  when  invested  as  a  sinking  fund,  pay  all  excess 
of  the  advances  of  the  party  of  the  fourth  part  over  $500,000  within  two 
years  from  the  date  hereof,  and  the  remainder  of  the  principal  of  said  ad- 
vances on  or  before  the  expiration  of  said  term  of  nineteen  years,  and  also 
such  further  sum  semi-annually  as  will,  when  invested  as  a  sinking  fund,  in 
the  judgment  of  said  two  presidents  and  treasurers  as  i^oresaid,  purchase 
the  existing  mortgage-bonas  of  the  party  of  the  first  part,  amounting  to 
$400,000,  within  ten  years  from  the  date  hereof,  which  bonds  so  purchased 
shall  be  held  by  said  trustees  of  the  sinking  fund  for  the  security  of  the 
parties  hereto,  as  if  held  under  article  seventh  of  this  agreement,  and  that 
said  semi-annual  payments  are  to  be  made  to  the  party  of  the  fourth  part 
and  to  said  trustees  of  said  sinking  fund  in  place  of  advances  to  the  same 
amounts  to  the  parties  of  the  second  part,  as  hereinbefore  provided,  and  are 
to  be  ultimately  repaid  to  the  parties  of  the  third  part  out  of  the  dividends, 
income,  and  aiiBCurities  purchased  or  otherwise  acquired  by  the  parties  of  the 
second  part,  as  herein  provided,  whether  the  same  shall  be  held  by  them  or 
transferred  to  the  trustees  of  said  sinking  fund.  In  no  case  shall  payments 
to  a  sinking  fund  be  less  than  amounts  which  invested  at  six  per  cent  per 
annum  will  produce  the  sum  to  be  paid  out  of  such  sinking  fund." 

Articles  sixth,  seventh,  eight,  hand  ninth  contained  other  provisions  not 
material  to  the  ouestion  before  the  court. 

It  was  held  that  under  this  contract  the  advance  of  $600,000  made  by 
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the  Ogdensburgh  companv  was  intended  to  be  paid  back  by  the  several  other 
companies  only  through  their  receipts  from  the  traffic  coming  to  them  from 
the  transportation  company  over  the  Ogdensburgh  &  Lake  Champlain  B. 
Miller,  J.,  said: 

'*  The  Ogdensbnrj^h  road  advanced  the  1600,000,  and  it  was  used  for  the 
purpose  mentioned  m  the  agreement.  The  transportation  company  became 
bankrupt  in  the  year  1874,  the  business  was  broken  up,  and  has  never  been 
resumea  under  the  contract.  A  part  of  the  money  advanced  by  the  Ogdens- 
burgh company  has  been  paid  to  it.  It  made  settlements  with  some  of  the  com- 
panies, or  their  trustees,  m  regard  to  its  claim,  and  it  brought  this  suit  against 
the  Nashua  &  Lowell  Co.  for  what  it  alleges  to  be  its  proportion  of  the  sum 
unpaid.  It  is  not  asserted  by  the  plaintiff  that  the  parties  who  are  de- 
scribed in  the  agreement  as  the  parties  of  the  third  part  are  jointly  liable  for 
this  deficiency.  If  so,  no  suit  could  be  maintained  against  the  defendant 
here  without  joining  the  others.  It  is  not  asserted  that  there  are  any  words 
of  express  promise  to  pay  by  either  of  those  companies  the  whole  or  any 
definite  part  of  this  |600,000.  The  argument  of  counsel  is  that  there  arises 
an  implied  promise  out  of  the  nature  of  the  transaction.  We  have  looked 
in  vain  for  anything  in  the  language  of  the  agreement  which  requires  or 
justifies  such  an  implication.  If  there  were  in  the  agreement  any  words 
which  showed  that  the  party  of  the  third  part  had  borrowed  this  money  from 
the  party  of  the  fourth  part,  or  that  the  latter  had  loaned  it  to  the  former, 
the  argument  would  be  of  weight.  But  the  language  of  article  2,  which  re- 
lates to  this  part  of  the  transaction,  is  that '  the  pearty  of  the  fourth  part  will, 
in  case  it  shall  be  necessair  to  secure  the  regular  and  efficient  running  of 
said  steamers  to  and  from  Ogdensburgh,  when  ensiled  on  by  the  parties  of  the 
second  part,  advance,  from  time  to  time,  sums  not  exceeding  in  all  six  hun- 
dred thousand  dollars,  to  be  used  by  said  parties  of  the  second  part  for  the 
same  purposes  as  said  semi-annual  payments,  and  to  heprotanto  in  lieu  there- 
of, and  to  be  repaid  out  of  said  semi-annual  reservations  as  hereinafter  pre- 
scribed, it  being  understood  and  agreed  that  each  of  said  parties  of  the  third 
part  shall  only  be  liable  to  reserve  and  advance  or  pay  to  the  parties  of  the 
second  part  or  to  the  party  of  the  fourth  part,  as  the  case  may  be,  its  share 
of  such  reservation,  sdvance,  or  payment,  to  be  ascertained  by  the  propor- 
tion which  said  gross  receipts  of  each  of  said  parties  bear  to  the  entire 
amount  of  said  gross  receipts  between  Ogdensburgh  and  points  eastward,  upon 
roads  owned,  leased,  or  operated  by  any  of  said  third  parties.' 

'*  It  is  to  be  observed,  m  the  first  place,  that  the  transaction  is  here  called 
an  advance,  and  not  a  loan;  and,  secondly,  that  the  advance  is  made  to  the 
party  of  the  second  part,  and  not  to  the  party  of  the  third  part.  This  party 
of  the  second  part  was  J.  Gregory  Smith  and  George  Stark,  who  were  made 
trustees  to  receive  this  money,  and  see  to  its  investment  in  securing  the  ser- 
vice of  the  transportation  company,  and  who  were  to  receive  and  refund  to 
the  Ogdensburgh  company,  for  this  advance,  a  certain  proportion  of  the  gross 
receipts  of  the  railroad  companies  constituting  the  ^ty  of  the  third  part, 
which  was  relied  on  to  repay  that  company  in  mil.  This  same  article,  in  the 
very  sentence  in  which  the  Ogdensburgh  company  agrees  to  advance  the 
money  to  Smith  and  Stark,  declares  that  each  of  the  parties  of  the  third  part 
shall  only  be  liable  to  reserve  and  advance  orpay  to  the  parties  of  the  second 
part,  or  to  the  parties  of  the  fourth  part,  its  share  of  such  reservation,  to  be 
ascertained  hj  its  proportion  of  said  poss  receipts.  It  is  here  also  said  that 
this  advance  is  to  be  repaid  out  of  said  semi-annual  reservation  as  hereinaf- 
ter provided.  We  thus  see,  in  this  single  article,  that  the  money  is  to  be  ad* 
ranced  to  the  trustees,  what  use  is  to  l^  made  of  it,  that  it  is  to  be  repaid  out 
of  a  fund  called  the  semi-annual  reservation  to  be  afterwards  provided,  and 
that  neither  to  the  trustees  nor  to  the  Ogdensburgh  company  are  the 
XMU-ties  comprising  the  third  party  to  become  liable  beyond  its  ^are  of 

24  A.  <&;  £.  R  Cas.— 6 
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tbifl  reservation.  This  reservation  is  described  in  the  same  article  of 
the  agreement  as  a  semi-annual  sum  not  exceeding  $150,000,  or  bo 
much  as  may  be  adequate  for  the  purposes  herein  set  forth,  'out  of 
the  gross  receipts  either  upon  said  line  or  upon  any  roads  now  leased  or 
operated  by  the  parties  of  the  third  part,  or  either  of  them,  tor  tnuupor- 
tation  of  freight  and  passengers  brought  to  said  line  at  Ogdensburgfa  bj 
the  steamers  of  the  party  of  the  first  part.'  By  article  4  these  trustees 
are  required  to  hold  all  the  stock  of  the  transportation  company  which 
they  now  have  or  may  acquire,  aud  all  other  property  or  rights  which  thej 
may  acquire  under  uiis  agreement,  to  secure  the  repayment  of  the  sums 
advanced  by  the  Ogdensburgh  company  and  by  the  parties  of  the  third  put, 
with  interest  thereon  at  10  per  cent  per  annum.  Article  5  makes  a  farther 
provision  for  payment,  out  of  this  reservation  from  the  gross  receipts  of  the 
semi-annual  interests  of  this  advance  by  the  Ogdensburgh  company,  and  for 
a  sinking  fund  to  pay  all  in  excess  of  the  loan  over  $500,000,  within  two 
years,  and  the  remainder  within  the  nineteen  years  the  contract  had  to  roiL 
It  will  be  observed  that  this  agreement  was  intended  to  expire  at  the  same 
time  that  the  lease  of  the  Ogdensburgh  road  expired.  In  all  this  it  will  be 
perceived  that,  while  the  mode  of  the  repayment  of  the  advance  of  $600,000 
IS  carefully  and  repeatedly  stated,  and  the  security  provided,  it  is  nowhere 
hinted  diat  the  railroad  companies  of  the  third  part  are  to  be  liable  for  it  if 
these  sources  of  payment  fail.  Indeed,  the  third  article  provides  forsecuritj 
for  advances  which  they  may  make  in  the  same  terms,  that  it  provides  for 
the  party  of  the  fourth  part,  which  is  the  Osdensburgh  company;  and  the  lan- 
guage we  have  cited  from  article  second,  that  each  of  the  puties  of  the  third 
part  is  liable  only  on  this  account  for  its  proportionate  reservation  from  the 
proceeds  of  traffic  derived  from  the  Ogdensburgh  road,  leaves  little  room  for 
further  doubt  that  these  resources  were  alone  hound  for  the  repayment  of 
this  advance. 

''The  learned  counsel  for  appellant  makes  a  forcible  argument  against  this 
view,  based  on  the  assumption  that  the  O^ensburgh  company  had  no  interest 
in  the  traffic  of  the  roads  embraced  in  this  agreement,  because,  its  road  beioe 
leased  for  a  period  coincident  with  that  of  its  contract,  the  lessees  recdved 
all  its  benefits  and  the  company  none.  It  must  be  confessed  that  if  the  Og- 
densburgh company  had  no  other  interest  in  the  transaction  than  to  secure  the 
repayment  of  a  loan  of  money  and  the  interest  on  it,  as  if  made  by  any  other 
capitalist,  the  suggestion  would  be  entitled  to  much  weight;  but  in  this  as- 
sumption counsel  is  in  error.  The  preamble  recites,  as  one  of  the  main  in- 
ducements to  making  the  agreement,  that  '  by  reason  of  financial  embanass- 
ments  the  transportation  company  will  be  unable  to  continue  its  buainesi, 
and  its  steamers  will  be  withdrawn ;  and  whereas,  parties  of  the  third  part 
and  the  |>arty  of  the  fourth  part  (the  Ogdensburgh  company)  believe  it  to  be 
for  their  interest  and  the  puolic  interest  to  advance,*  etc.  The  interest  of  the 
Ogdensburgh  company  is  here  clearly  stated  as  the  cause  of  its  advance  of  the 
money,  though  at  the  time  the  agreement  was  executed  its  road  had  already 
been  leased  a  year,  and  the  fact  of  the  lease  is  recited  in  the  agreement. 
Though  this  lease  was  for  a  fixed  annual  rent,  the  lessees  were  the  trustees  of 
two  other  railroad  companies  which  were  insolvent,  and  these  trustees  could 
only  rely  on  the  profits  or  receipts  arising  from  this  road  to  enable  them  to 
pay  the  rent.  Indeed,  so  well  founded  was  the  apprehension  of  failure  of 
rent  arising  from  this  fact,  that  in  a  few  weeks  after  the  withdrawal  of  the 
boats  of  the  Northern  Transportation  Co.  the  lease  was  rescinded,  the  road 
restored  to  the  company,  and  the  trustees  of  the  two  Vermont  railroad  com- 
panies  released  from  any  further  liability  on  the  contract  we  are  now  trying 
to  construe.  It  is  reasonably  certain  that  the  Ogdensburgh  Railroad  Corpo- 
ration had  a  deep  interest  in  the  success  of  the  enterprise  inaugurated  by 
this  contract,  and  probably  a  larger  interest  than  any  other  puty  to  the 
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agreement,  and  clearly  saw  that  it  must  make  this  advance,  the  only  thing  it 
did  in  the  matter,  at  the  risk  of  the  success  of  the  adventure,  with  such  se- 
surity  for  obtaining  a  return  out  of  the  proceeds  of  it  as  the  contract  gave. 
A  stipulation  of  the  parties  was  made  on  submitting  the  case  to  the  court 
below,  that,  if  that  court  held  that  no  liability  under  the  contract  attached 
beyond  that  for  a  proportion  of  the  eross  receipts,  there  were  no  such  re- 
ceipts in  defendant's  hands,  and  the  bill  should  be  dismissed  without  requir- 
ing an  accounting. 

*<  The  circuit  court  construed  the  contract  as  we  do,  and  its  decree  dis- 
misilng  the  bill  is  therefore  affirmed." 


Gbegort  et  cH. 

V, 

New  Yobe^  Lake  Erie  and  Western  B.  Co.  et  al. 

(40  JVmo  J&rd^if  Equity^  88.) 

In  a  suit  brought  by  stockholders  of  a  foreign  corporation  against  that 
corporation  and  another  corporation  to  which  it  had  leased  its  roads,  lands, 
etc.,  all  of  which  are  out  of  this  jurisdiction,  seeking  relief  in  regard  to  the 
transactiona  of  those  corporations  with  each  other,  the  court,  on  demurrer, 
declined  to  take  jurisdiction,  on  the  ground  that  the  courts  of  New  York 
were  the  proper  forum  for  the  litigation. 

Bill  for  relief.    On  general  demnrrer  to  bilL 

Mr.  C.  Parker  for  demurrant 

Mr.  J.  B.  Vredenburgh  for  complainants. 

The  Chancellor. — The  bill  is  filed  by  the  execators  of 
Dudley  8.  Gregoiy,  deceased,  late  of  Hudson  county,  in  this 
State,  stockholders  of  the  Buffalo,  Bradford  &  Pittsburgh  R. 
Co.,  a  corporation  of  the  States  of  New  York  and  facts. 

Pennsylvania,  in  behalf  of  themselves  and  all  other  stockholders 
who  shall  come  in  and  seek  relief  by  and  contribute  to  the  expense 
of  the  suit  against  the  New  York,  Lake  Erie  &  Western  R.  Co., 
Hugh  J.  Jewett,  president,  and  Stephen  Little,  auditor  of  that 
company,  and  against  the  Buffalo,  Bradford  &  Pittsburgh  B.  Co. 
It  states  that  the  complainants'  testator  was,  at  his  death,  me  owner 
of  five  hundred  and  sixty-four  shares  of  the  stock  of  the  last-men- 
tioned company,  of  the  par  value  of  $100  per  share ;  that  the 
amount  of  the  capital  stock  of  the  company  is  now  $2,286,000, 
divided  into  two  tnousand  two  hundred  and  eighty-six  shares  of 
$100  each ;  that  on  the  5th  of  January,  1866,  the  company  leased  to 
the  Erie  R.  Co.,  and  its  successors  and  assigns,  for  four  hundred  and 
ninety-nine  years,  its  railroad,  etc.,  etc.,  and  all  its  lands,  including 
its  mineral  or  coal  lands ;  excepting  and  reserving,  however,  to  the 
lessor,  any  and  all  oil  underlying  the  demised  premises,  or  any 
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part  thereof,  with  the  right  to  the  lessor  and  its  snccessors  or 
assigns  to  enter  upon  the  premises,  or  any  part  thereof,  to  exca- 
vate and  bore  for  oil,  etc.,  etc. ;  that,  in  consideration  of  the 
demise,  the  Erie  Co.  assumed  and  agi*eed  to  pay  certain  taxes  and 
the  principal  and  Interest  of  two  Biousand  Donds  of  $1000  each, 
made  by  the  lessor,  and  secured  by  its  mortgage  of  its  property; 
that,  under  the  lease,  the  Erie  Co.  at  once  entered  into  possession, 
and  it,  and  its  successors  and  assigns,  have  remained  in  possession 
from  the  date  of  the  lease,  January  5th,  1866,  to  this  time  ;  that 
the  defendant,  the  New  York,  Lake  Erie  &  Western  R.  Co.,  is 
its  successor  and  assignee,  and,  as  such,  is  in  possession  of  the 
demised  premises  under  and  by  virtue  of  the  lease,  and  has  been  so 
since  June  1st,  1878 ;  that  the  last-mentioned  company  is  the 
owner  'of  a  majority  of  the  capital  stock  of  the  Buffalo,  feradford 
&  Pittsburgh  It.  Co.,  and,  by  reason  of  such  ownership,  has 
elected  aJl  tne  officers  of  that  company,  and  has  obtained,  and  has 
had,  for  many  years,  complete  control  of  it ;  that  a  part  of  the 
demised  premises  consists  of  large  tracts  of  unimproved  lands  in 
McKean  county,  Pennsylvania ;  that  in  1875  it  was  discovered  that 
those  lands  were  underlaid  with  oil  in  immense  cuantities ;  that  in 
1878  the  officers  of  the  New  York,  Lake  Erie  &  Western  R  Co. 
reported  to  its  stockholders  that  the  company  had  received  for 
royalties  for  oil  taken  from  those  lands  during  the  year  ending 
September  30th,  1878,  $999.81 ;  and  the  bill  further  states  that 
that  company  has,  ever  since  that  year,  made  large  sums  of  monev 
for  such  royalties,  and  for  transporting  the  oil,  but  that  since  that 
time  no  separate  report  has  been  made  by  it  to  its  stockholders,  or 
to  the  Buffalo,  Bradford  &  Pittsburgh  R.  Co.,  of  the  moneys 
received  from  the  oil  royalties,  oil  contracts,  and  oil  sold  and  trans- 
ported from  the  demised  premises,  and  that  neither  company  has 
made  any  report  thereoi  to  any  of  the  stockholders  of  the 
latter  company ;  that  the  complainants  have  frequently  demanded 
an  account  from  the  latter  company  of  the  moneys  received  by  the 
former  company  for  those  oil  royalties,  oil  contracts,  and  oil  sold 
and  transported  from  the  demised  premises,  but  it  has  refused  to 
give  the  account,  referring  them  to  the  other  company,  alleging 
that  the  latter  would  neither  pay  nor  account  for  the  money ;  that 
then  the  complainants  applied  to  Stephen  Little,  the  auditor  of  the 
Erie  Co.,  for  an  account,  who  stated  that  his  company  had  received 
money  for  oil  taken  from  the  demised  premises,  and  that  he  could 
give  an  account  of  it,  but  had  been  instructed  by  Hugh  J.  Jewett, 
president  of  his  company,  not  to  do  so  without  his  permission,  and 
added  that  if  the  complainants  would  ^t  Mr.  Jewett's  permission 
for  him  to  do  so,  he  would  make  up  the  account ;  that  the  com- 
plainants then  called  upon  Mr.  Jewett,  with  a  view  to  obtaining 
such  permission,  but  he,  after  he  ascertained  their  business,  de- 
clined to  see  them,  saying  that  he  was  too  busy ;  that  they  after- 
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waroB  called  on  him,  but  with  like  result,  aud  that  they  tried  to 
0et  the  permission  from  him  through  the  treasurer  of  bis  company, 
but  were  undnccessful,  and  the  auditor  refused  to  give  the  account 
to  them  or  their  company  without  the  permission ;  that  after  wait- 
ing a  reasonable  time  for  some  action  to  be  taken  by  the  Erie  Co. 
in  accordance  with  their  i*equest,  and  after  calling  on  their  own 
company  and  demanding  that  it  should  take  some  proceedings  to 
compel  the  former  company  to  account,  but  all  in  vain,  they,  on 
the  3d  of  March,  1884,  served  a  written  demand  on  their  com- 
pany, requiring  it  to  demand  such  account,  and,  in  case  it  was  de- 
nied, to  sue  for  it  and  the  money  due,  but  their  company  disre- 
garded the  demand,  and  the  other  company  continues  to  take  the 
oil  from  the  demised  premises,  and  convert  it  to  its  own  use.  The 
bill  further  states  that  the  Erie  Co.,  by  means  of  its  ownerahip  of  a 
large  majority  of  the  capital  stock  of  the  complainants'  company, 
has  installed  its  agents  as  officers  of  the  latter  company,  ana  that 
those  officers  are  acting  in  the  interest  of  the  Erie  Co.,  and  a^inst 
the  interests  of  the  complainants,  who  are  not  interested  in  the 
latter  company,  in  their  refusal  to  institute  proceedings  to  obtain 
the  desirea  account,  and  that  they  are  so  managing  the  complain- 
ants' company  as  to  make  it  subservient  to  the  interests  of  the  Erie 
Co.,  and  to  make  the  oil  in  question  the  property  of  the  latter,  and 
60  to  defraud  the  complainants  out  of  their  share  of  the  monevs 
realized  from  it,  and  tnus  render  their  stock  worthless,  so  that  the 
Erie  Co.  may  avail  itself  of  its  value  without  compensation,  and 
that  the  refusal  of  the  Erie  Co.  to  account,  and  the  refusal  of  the 
other  company  to  compel  it  to  do  so,  are  in  furtherance  of  that 
unlawful  scheme  and  purpose ;  that  in  pursuance  of  that  scheme 
the  capital  stock  of  the  complainants'  company  was,  after  the  lease, 
increased  from  eleven  thousand  shares,  at  $100  each  ($1,100,000, 
of  which  the  complainants  owned  five  hundred  and  sixty-four 
shares),  to  twenty-two  thousand  eight  hundred  and  sixty  shares,  at 
$100  each  ($2,286,000),  and  that  Uie  increased  or  additional  stock 
was  issued  to  the  Erie  Co.  for  the  bonds  of  the  other  company,  the 
principal  and  interest  of  which  the  former  was,  by  the  terms 
of  the  lease,  bound  to  pay  in  consideration  of  the  lease;  and 
that  when,  in  1878,  a  small  dividend  was  paid  to  the  complain- 
ants for  oil  royalties,  they  received,  instead  of  five  hundrea  and 
sixty.four  eleven  thousandths  of  the  sum  divided,  only  five  hun- 
dred and  sixty-four  ninety-two  thousand  eight  hundrea  and  six- 
tieths of  the  sum,  and  the  complainants  insist  that  the  issuing  of  the 
additional  stock  in  consideration  of  the  bonds,  as  before  mentioned, 
^ives  the  holder,  the  Erie  Co.,  no  right  to  share  in  the  oil  underly- 
ing the  demised  premises,  and  that  the  complainants  are  therefore 
entitled  to  have  the  Erie  Co.  return  to  the  other  compan v  the  divi- 
dend received  by  it  from  the  oil  royalties  just  mentioned,  and  that 
the  complainants  are  entitled  to  have  their  own  company  pay  to 
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them  their  share  of  that  money ;  and  they  also  insist  that  they  are 
entitled  to  receive  the  proportion  of  five  hundred  and  sixty-four 
eleven  thousandths  of  any  money  due  from  the  Erie  Co.  to  the 
other  company  for  oil  reserved  taken  by  it.  The  bill  prays  discov- 
ery, and  that  the  Erie  Co.  may  account  with  the  complainants 
and  the  other  stockholders  of  the  Buffalo,  Bradford  &  Pittsburgh 
B.  Co.  who  may  come  in  as  parties,  and  ihaX  it  may  pay  to  them 
their  proportion  of  the  amount  due  by  it  to  the  complainants  for 
oil  royalties,  oil  contracts,  and  oil  transported  from  June  1st,  1878, 
to  this  time,  or  that  it  may  account  with  the  other  company  for 
that  oil,  and  may  pay  to  it  the  amount  due,  and  that  that  company 
may  pay  to  the  complainants  and  the  other  stockholders  who  may 
come  in  what  they  may  be  entitled  to  as  such  stockholders ;  and  , 
that  it  may  be  decreed  that  the  Erie  Co.,  as  owners  of  the  stock 
issued  for  bonds,  shall  not  be  entitled  to  share  in  that  money,  and 
may  be  compelled  to  pay  back  to  the  other  company  any  of  the 
money  which  it  has  received  or  retained  by  reason  of  its  ownership 
of  that  stock,  and  that  on  its  failure  to  pay  it  the  lease  may  be  de- 
clared forfeited.    The  demurrer  is  filed  by  the  Erie  Co. 

It  appears  by  the  bill  that  the  Bunalo,  Bi*adfoi*d  &  Pitts- 
burgh  K.   Co.  is    a  foreign  corporation.     An    important    part 

juEMDicTxoii  ^^  *^®  relief  sought  is  a  decree  that  the  holder  or 
OYBA  fOBxioii  holders  of  cei'tain  stock  issued  by  it  to  the  Erie 
coRFOBAHOH.     ^^^  ^^  ^^^  eutitlcd  to  dividcuds  paid  out  of  the 

property  of  the  former,  because  that  stock  was  illegally  and  fraud- 
ulently issued.  It  is  quite  manifest  that  this  is  not  the  proper 
forum  for  the  trial  of  the  question  whether  that  stock  was  properly 
issued  or  not.  If  the  decree  should  be  against  the  validity  of  the 
stock,  how  is  this  court  to  enforce  it  as  against  the  Buffalo,  Brad- 
ford &  Pittsburgh  B.  Co.  ?  It  is  almost  too  obvious  for  remark 
that  this  court  cannot  regulate  the  internal  affairs  of  foreign  cor- 
porations, nor  can  it  enforce  its  decrees  out  of  this  State. 

But  again,  if  relief  be  granted  in  this  case,  the  decree  must 
order  that  the  money  recovered  be  paid  over  to  the  Buffalo, 
Bradford  &  Pittsburgh  B.  Co.,  to  be  administered  by  its 
board  of  directors.  Chester  v.  Halliard,  Y  Stew.  Eq.  341 ;  s.  c. 
on  appeal,  9  Stew.  Eq.  313.    But  that  company  is  a  foreign  cor- 

? oration,  and  it  may  not  appear  in  this  suit;  and  if  the  Erie 
!o.  should  be  ordered  to  pay  the  money  over  to  it,  how  can  this 
court  secure  the  distribution  of  it  among  the  stockholders  of  the 
latter  company,  that  company  being  out  of  the  jurisdiction  ? 

The  ground  of  complaint  is  that  the  Erie  Co.  has  com- 
mitted tres^ss  on  the  property  of  the  complainants'  company,  in 
CAUBs  OF  Ao-  Pennsylvania,  and  has  itself  taken  oil  from  it  for  its 
™*"*  own  benefit,  or  has,  for  its  own  benefit,  given  leave  to 

others  to  do  so,  and  that  it  has  fraudulently  obtained  control  of  the 
complainants'  company  by  a  fraudulent  issue  of  stock  to  itself,  and 
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has  thns  protected  itself  afj^nst  being  called  to  account  for  the  oil 
which  it  nas  unlawfully  tucen  and  converted  to  its  own  use.  The 
cause  of  action  did  not  arise  in  this  State,  but  in  Pennsylvania. 
The  suit  is,  in  fact,  a  suit  for  damages  for  trespasses  done  there. 
The  complainants .  seek  to  distribute  those  damages,  when  recov- 
ered, among  the  stockholders  of  theBuffitlo,  Bradford  &  Pitts- 
burgh B.  Co«,  excluding  the  holder  or  holders  of  the  stock 
issued  to  the  Erie  Co.  But  this  court  cannot  compel  the 
former  company  even  to  receive  the  money,  and,  of  course,  cannot 
compel  it  to  administer  it.  The  whole  matter  is  appropriate  to  the 
tribunals  of  the  State  of  New  York,  and  not  to  those  of  this  state. 
The  sole  ground  of  the  claim  of  jurisdiction  must  be  Q^^j^gg^^^jf^ 
that  the  complainants  are  citizens  of  this  State,  and  tou  m 
that  it  does  not  appear  that  the  Erie  Co.  is  a  foreign  '^""  '^"^ 
cori>oration.  But  the  considerations  before  presented  are  con- 
clusive against  retaining  the  bill.  In  Howell  v.  Chicago  & 
Northwestern  R  Co.,  61  Barb.  878,  385,  the  supreme  court 
of  New  York  said  that  while  it  did  not  mean  to  be  under- 
stood as  saying  that  in  no  cases  should  the  courts  of  that  State 
exercise  jurisdiction  in  reference  to  the  affairs  of  forei^  corpora- 
tions, yet  that  even  if  the  power  existed  to  compel  a  forei^  cor- 
poration to  come  into  the  court  and  become  a  party  to  a  litigation 
there,  still,  where  the  cause  of  action  arose  abroad,  where  it  affected 
only  the  internal  government  of  the  corporation,  where  the  judg- 
ment, if  rendered,  could  not  be  in  any  way  enforced  against  the 
corpori^tion,  except  by  injunction  against  individual  members  of  it, 
and  the  party  had  an  ample  remedy  in  the  State  where  the  corpo- 
ration had  a  legal  existence,  the  courts  of  New  York  might 
well  decline  to  exercise  an  equitable  jurisdiction.  And  in  Cumber- 
land Coal  Co.  V.  Hoffman  Coal  Co.,  30  Barb.  159,  171,  it  was 
said  that  to  warrant  proceedings  a^nst  foreign  corporations,  there 
must  be  either  a  necessity  or  a  iitness  suggested  by  thepeculiar 
circumstances.  In  the  case  in  hand,  the  courts  of  New  York  are 
the  proper  forum  for  this  litigation,  and  this  court  ought  to  decline 
to  exercise  jurisdiction.    The  demurrer  will  be  allowed. 


8A2n>T  RrvEB  R  Oo. 

V. 

Stubbs. 

(AthanM  Otm^  Maine.   Deomnber  14,  1886.) 


dedrous 
▼ided 
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rectors  thereupon  abandoned  this  route,  and  decided  upon  another.  The 
defendant,  who  was  also  a  director,  without  any  suggestion  from  his  asso- 
ciates, immediately  purchased  of  A.  the  land  in  question,  embracing  a  mnch 
larger  track  than  the  corporation  required  for  its  purposes,  paying  I500 
therefor,  and  at  once  reported  the  result  of  his  negotiation  to  the  board  of 
directors,  and  stated  that  he  could  now  accommodate  them  with  a  right  of 
way,  and  as  much  land  as  they  mi^ht  need  for  railroad  purposes.  But  th«j 
expressly  repudiated  all  participation  in  defendant's  purchase,  holding  that 
it  was  made  upon  his  indiTiduai  responsibility,  and  not  in  behalf  of  the  cor- 
poration, to  wnich  he  assented.  The  defendant  paid  the  consideration,  took 
-  the  deed  in  his  own  name,  and  placed  it  on  record.  Subsequently  the  road 
was  located  across  this  land,  ana  a  station  and  water-tanks  erected  thereoB. 
Difficulties  arose  between  the  plaintiff  and  defendant  as  to  the  land  damages, 
which  two  committees  of  conference  were  unable  to  settle,  because  the 
defendant  would  not  convey  a  fee  instead  of  the  use  of  the  land,  and  finallj, 
three  and  a  half  years  after  the  purchase  by  the  defendant,  the  plaintiff, 
for  the  first  time,  claimed  that  defendant  held  the  whole  land  in  trust 
for  the  corporation,  and  brought  this  bill  in  equity  to  enforce  a  conTeyance 
to  itself.  BM,  that  though  a  director  is  in  equity  a  Quari  trustee,  and 
therefore  his  dealings  with  respect  to  matters  involved  in  the  trust  are 
jealously  scanned  by  the  court,  yet  the  acts  of  the  defendant  in  this  case 
were  of  such  a  frank,  open,  and  hana-Jide  character,  and  so  consistent  with 
the  interests  of  the  eedui  que  tnut^  that  the  bill  cannot  be  sustained. 

On  appeal  by  plaintiff.  This  was  a  bill  in  equity  to  compel  the 
conveyance  to  itself  of  certain  land  purchased  by  the  defendant, 
while  a  director  of  the  plaintiff  corporation,  and  claimed  to  be  held 
by  defendant  in  trust  It  was  heard  by  the  presiding  judire  at 
nidprvua  on  bill,  answer,  and  proof,  and  was  dismissed. 

S.  CUfford  Bdcher  for  plainti  fi. 

J,  P.  Swasey  for  defendant. 

YmoiN,  J. — ^The  complainant  brin^  np  this  case  by  appeal  from 
the  decree  of  the  presiding  justice,  who  neard  it  on  bill,  answer, 
and  proof.  Its  claim,  briefly  stated,  is  that  the  defendant,  as  one 
FAon.  of  its  directors,  and  for  its  benefit,  purchased  certain 

land  in  the  village  of  Strong,  bnt  took  the  conveyance  to  himself; 
that  the  company  soon  afterwards  located  its  track,  erected  its 
station-honse,  water-tank,  and  wood-shed  upon  a  portion  of  it ;  that 
the  defendant  holds  the  title  to  the  whole  land  thus  purchased  in 
trust  for  the  complainant;  wherefore  it  prays  that,  on  payment  to 
him  of  the  consideration,  interest,  and  expenses,  he  be  decreed  to 
convey  to  the  companv.  The  defendant  denies  that  he  acted  as 
director  in  hoc  re^  and  claims  tibat  the  company  being  unable  to 
obtain  from  the  owner  a  right  of  way  across  the  land  upon  the 
terms  it  proposed,  he  thereupon,  without  its  direction,  suggestion, 
or  knowledge,,  purchased,  on  his  own  personal  responsibility,  from 
the  owner  mucn  more  land  than  was  necessary  for  the  company's 
use,  to  the  end  that  it  might  have  so  much  of  it  as  was  necessary 
for  railroad  purposes,  for  a  reasonable  consideration,  or  for  such  a 
proportion  of  the  whole  consideration  as  the  portion  of  the  land 
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needed  and  taken  by  the  company  shonld  bear  to  the  whole  land. 
Several  of  the  allegations  in  the  bill  are  not  proved  in  the  sense 
in  which  they  are  set  out,  and  some  of  them,  especially  in  para- 
graphs 4  and  9,  are  disproved;  and  without  nnprontably  extending 
this  opinion  by  analysis  of  the  testimony,  it  is  sufficient  to  say  that 
the  material  facts,  established  by  a  fair  preponderance  of  it,  are 
these: 

The  company  was  organized  in  April,  1879.  Prior  to  the  fol- 
lowing August  it  obtained  by  parol  right  of  way  20  feet  in  width, 
not  including^any  land  for  its  buildings,  and  located  its  track  across 
land  of  one  r orter,  in  the  village  of  Strong.  Some  of  its  citizens, 
and  two  directors,  including  the  defendant,  resident  therein,  ex- 
pressed some  dissatisfaction  thereto,  preferring  a  route  further 
east,  and  nearer  to  the  business  centre  of  the  villege.  Wherefore, 
at  the  latter  date  mentioned,  five  of  the  seven  director,  together 
with  Porter,  assembled  at  the  defendant's  office  to  consider  the 

I)ropo6ed  change  of  location,  which,  if  made;  would  also  cross  the 
ana  of  Porter.  A  majority  of  the  directors  not  residing  in  Strong, 
being  at  least  indifferent  to  the  change,  strenuously  contended  that 
it  ought  not  to  be  made  unless  Porter  would  give  this  right  of  way, 
land  damages  for  railroad  buildings  being  inevitable  on  either 
route.  But  after  a  whole  afternoon's  importunate  urging,  he  ab- 
solutely refused  to  accede  and  the  projected  change  was  tnerefore 
substantially  abandoned.  Thereupon  the  defendant  took  Porter 
out  upon  the  land,  pointed  out  the  probable  proposed  route,  and 
there  made  reneweo  but  fruitless  efforts  to  persuade  him  to*  give 
the  rieht  of  way.  Then  the  defendant  proposed  to  personally  pur- 
chase his  entire  field,  which  proposition  Porter  peremptorily  de- 
clined to  entertain.  As  the  last  resort,  the  defendant  staked  (>ut 
some  two  and  one  half  acres  of  it,  comprising  much  more  land  than 
they  anticipated  the  company  might  need  for  all  its  purposes,  but 
across  which  the  new  track  might  probably  go,  and,  after  consider- 
able bantering,  Porter  agreed  to  ta!Ke  $500  therefor,  provided  the 
defendant  would  erect  and  maintain  a  fence  against  the  remainder 
of  the  lot  and  the  defendant  closed  the  trade.  Whereupon  they 
returned  to  the  office,  where  the  defendant  made  a  detailed  report 
of  his  negotations  with  Porter,  adding,  in  substance,  that,  having 
purchased  ^e  land,  he  could  accommodate  the  company  with  a 
riglit  of  way,'  and  with  as  much  land  as  was  necessary,  if  thev 
wished  to  locate  there.  But  the  directors  expressly  repudiated  all 
participation  in  the  defendant's  purchase,  alleging,  among  other 
reasons,  that  land  there  was  not  worth  any  such  price,  and  declar- 
ing that  he  must  understand  that  it  was  his  own  personal  trade,  to 
which  he  readily  and  expressly  assented,  whereupon  they  separated. 
A  few  days  thereafter  the  defendant  paid  Porter  the  $500,  re- 
ceived his  deed  containing  the  fencing  clause,  and  caused  it  to  be 
leoorded,  and  subsequently  built  the  fence.    There  was  no  other 
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confiideration  for  the  land  thus  conveyed.  In  September  the  loca- 
tion was  chan^^.  In  Kovember  ana  December  the  station-honse 
and  water-tank  were  erected,  followed  by  the  running  of  trains, 
and  the  erection  of  the  wood-shed.  Subsequently  the  parties  had 
several  conferences  in  relation  to  settling  the  damages  for  the  land 
taken  for  the  track  and  buildings.  Still  later,  two  committees 
were  ehosen  for 'the  same  purpose.  They  staked  out  so  much  of  the 
land  <is  was  deemed  necessary  for  railroad  purposes,  agreed  upon 
the  price,  but  failed  to  conclude  a  final  adjustment,  because  the  de- 
fenoant  declined  to  convey  the  fee  instead  of  the  use  of  the  land 
so  long  as  it  should  be  used  for  railroad  purposes.  Thus  the  mat- 
ter stood  until  February,  1883,  when  the  defendant,  for  the  first 
time  during  the  three  and  one  half  years  of  his  ownership  of  the 
land,  received  notice  that  the  company  claimed  he  held  the  whole 
land  in  trust  simply.  He  had  held  the  office  of  director  and  clerk 
of  the  company  from  the  time  of  its  organization  to  November, 
1883,  attended  its  meetings,  and  never  before  received  any  intima- 
tion of  such  a  claim. 

Without  questioning  the  rule  so  clearly  recognized  in  this  court, 
DiRBCTOB  AM  Os^ropcan  &  N.  A.  R.  Co.  v.  Poor,  59  Me.  277),  as 
IxD^niTnTnl^Di  wcU  as  in  many  others,  that  his  directorship  constituted 
BQuiTT.  ^jjg  defendant  in  law  an  agent,  and  in  equity  a  qnasi 

trustee  at  least,  and  thereby  established  his  fiduciary  character;  fully 
appreciating  the  foundation  of  the  important  doctrine  by  whida 
equity  requires  that  the  confidence  imposed  in  a  trustee  shall  not 
be  abused  for  his  persotal  interests ;  keeping  constantly  in  mind 
the  jealousy  with  which  courts  scan  the  dealings  of  a  trustee  with 
respect  to  matters  involved  in  the  trust;  holding  with  other  courts 
the  cestui  que  trusts  right  of  avoidance  does  not  necessarily  de- 

S^nd  upon  the  fraud  or  hona  fides  of  the  trustee  (Duncomb  t>. 
ew  York,  H.  &  N.  R  Co.,  84  N.  Y.  199;  s.  c,  4  Am.  &  Eng.  R. 
R.  Cas.  293),  still  we  are  of  opinion  that  none  of  the  cases,  or 
the  principles  announced  therein,  invoked  b^  the  complainant, 
nor  anv  oi  the  numerous  others  upon  the  subject  which  we  have 
carefully  examined,  would  warrant  us  in  granting  the  prayer  of 
the  complainant. 

The  defendant  zealously  worked  for  the  interests  of  his  princi- 
pal by  seeking  to  change  the  location,  so  as  thereby  to  accommo- 
date the  business  interests  of  the  community  in  whicli  one  of  its 
DBFBHDAxra  intermediate  stations  was  to  be  located.  This  result 
^L  ^^^^^'  ijad  failed  to  be  brought  about  by  the  other  directors. 
As  a  last  resort,  he  personally  purchased  what  was  then  considered 
two  or  three  times  more  land  than  he  deemed  the  needs  of  the 
road  required  for  public  use,  not  as  a  speculation  from  which  he 
might  dierive  secret  profits  (Thomp.  Liao.  OflE.  360,  §  8,  and  cases 
in  notes),  but  to  facilitate  the  desired  object.  He  did  not  deal 
with  the  company's  funds,  but  paid  his  own  without  any  aesarance 
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or  intimation  that  the  company  would  ever  take  any  of  the  land. 
He  did  not  deal  with  the  company's  property.  He  did  nothing 
which  he  concealed  from  its  knowledge,  but  frankly  and  promptly 
disclosed  the  whole  transaction,  and  put  his  deed  upon  the  public 
registry,  and  his  acts  were  repudiated.  He  did  not  act  in  the 
premises  in  anywise  inconsistent  with  the  interesta  of  his  cestui 
que  trusty  nor  acquire  for  himself  any  interest  adverse  to  his  com- 
paoj  in  any  sense  contemplated  by  the  rules  of  equity  governing 
trustees  and  cestuisque  trustent  McClanahan  v.  Henderson,  12 
Amer.  Dec  412 ;  Van  Epps  v.  Van  Epps,  9  Paige,  238,  241. 

There  was  no  opportunity  for  a  breach  of  trust ;  the  defendant, 
standing  alone  against  the  other  six  directors,  who  had  a  full  knowl* 
edge  of  all  the  facts,  with  full  control  of  the  question  of  KooppoBTunrr 
change  of  location.  K  they  concluded  to  make  the  Suw!"^*'"  ^' 
change,  the  company  could  only  ''  take  and  hold  the  land  for  pub- 
lic use."  Bev.  St.  c  54,  §  14.  It  had  no  right  to  insist  upon  nav. 
ing  the  fee.  If  the  parties  could  not  agree  upon  tne  land 
damages,  the  statute  furnished  a  tribunal  to  adjust  that  question. 
RcF.  St.  1871,  c.  51,  §  6.  If  they  could  not  agree  as  to  tne"  nec- 
essity or  extent  of  the  land  taken,"  their  remedy  was  plain  and 
adequate.    Eev.  St.  1871,  c.  51,  §  13. 

But  the  alleged  necessity  for  the  whole  land  was  evidently  an 
afterthought  on  the  part  of  the  complainant.  Its  whole  conduct, 
down  to  February,  1883,  points  in  that  direction.  The  staking 
out  of  the  land  appropriateia,  leaving  a  portion  as  not  needed^  the 
agreed  price,  based  upon  a  fair  proportion  of  the  whole  considera- 
tion paid  by  the  defendant ;  the  three  reports  of  outstanding  lia- 
bilities for  land  damages,  including  the  defendant's  claim ;  and  the 
long  (more  than  three  •  and  one  naif  years)  acquiescence  of  the 
company, — all  afiord  ample  proof  that  the  company  then  took 
a  new  departure.    Decree  affirmed.    Bill  dismissed  with  costs. 

Peters,  C.  J.,  Walton,  Libbet,  Fosteb^  and  .Haskell,  JJ., 
concurred. 


Wood 

V. 

Chicago,  Milwaukee  and  St.  Paul  R.  Ca 

{Advance  Casey  Iowa.    April  7,  1886.) 

Where  a  station  agent  has  power  from  his  principal  to  contract  for  the 
shipment  of  freight  or  produce,  he  has  also  power  to  contract  for  the  per- 
fonnanoe  of  whateTer  is  reasonably  necessary  to  be  done  to  protect  the  mer- 
chandiie  or  produce  from  injury,  unless  restricted  by  special  instructions. 
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Where  a  railroad  places  an  agent  in  charge  of  its  business  at  a  station,  and 
empowers  him  to  contract  for  the  shipment  of  produce  and  freight,  it  holds 
him  out  as  possessing  the  authority  to  contract  with  reference  to  all  the 
necessary  ana  ordinary  details  of  the  business;  and  within  the  range  of  such 
business  he  is  a  general  agent.  Wood  v.  Chicago,  M.  &  St.  P.  R.  Co.,  69 
Iowa,  196;  s.  c,  21  Am.  &  Eng.  R.  R.  Cas.  86,  overruled. 

Where  a  railroad  company,  by  its  local  agent,  contracts  to  .ship  potatoes 
from  a  given  point,  at  a  given  date,  and  fails  to  do  so  for  a  reasonable  time 
thereafter,  and  by  reason  of  such  delay  the  potatoes  are  frozen,  the  company 
will  be  liable  in  damages. 

• 

Appeal  from  Delaware  district  court. 

Plaintiff  claimB  dama^  on  accoant  of  an  alleged  failure  by  de- 
fendant to  receive  certain  property  for  transportation.  He  alleges 
in  his  petition  that  on  the  thirteenth  of  October,  1879,  he  entered 
into  a  verbal  contract  with  defendant,  whereby  it  agreed  to  receive 
and  ship  for  him  two  car-loads  of  potatoes  from  Enfield,  a  station 
on  its  road,  in  Clayton  county,  to  Denison,  Texas,  at  83  cents  per 
100  pounds ;  that,  bv  the  terms  of  the  agreement,  the  property  was 
to  be  received  by  defendant,  and  8h]{)ped  on  the  seventeenth  of 
October,  and  that  on  that  day  plaintiff  had  the  property  at  said 
station  ready  for  delivery,  and  there  offered  to  dehver  it  to  defend- 
ant, and  demanded  that  defendant  then  receive  and  ship  the  same, 
but  that  defendant  neglected  and  refused  to  furnish  storage  or  cars 
for  the  transportation  thereof,  or  to  ship  the  same,  by  i*eason  of 
which  plaintin  was  compelled,  for  his  own  protection  against  dam* 
age,  to  find  storaee  for  the  property  in  as  convenient  a  place  as 
possible,  in  the  vicinity  of  defendant's  depot  at  said  station,  and 
that  he  used  due  diligence  in  protectinj^  tne  same,  and  that  from 
day  to  day  thereafter  he  requested  deiendant  to  receive  and  ship 
the  property,  but  that  it  neglected  and  refused  to  do  so  until  the 
second  day  of  November  following,  when  it  furnished  cars,  and 
demanded  of  plaintiff  that  he  at  once  load  the  property  upon  them, 
which  he  did,  and  that,  owing  to  the  coldness  of  the  weather  at  the 
time,  10  bushels  of  the  potatoes  were  frozen  before  the  cars  were 
loaded,  and  were  thrown  away ;  that  said  cars  were  not  moved  un- 
til the  next  day,  and  when  the  property  arrived  at  its  destination  it 
was  injured  and  dama^d  by  freezing,  to  such  extent  as  that  it  was 
nearly  valueless.  And  it  is  charged  that  the  loss  was  occasioned 
by  defendant's  failure  and  refusal  to  receive  and  transport  the 
propertv  until  the  season  was  so  advanced  that  it  was  necessarily 
exposed  to  frost.  There  was  a  verdict  and  judgment  for  plaintiff. 
Defendant  appeals. 

W.  A.  Hoyt  and  Noble  &  UpdegTO/ph  for  appellant. 

Blair  cfe  £f orris  for  appellee. 

Beed,  J. — ^Plaintiff  claims  to  have  made  the  alleged  verbal  con- 
tract with  defendant's  station  agent  at  Enfield.    The  agent  was 
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examined  as  a  witness,  and  testified  tbat  he  did  not  agree  to  have 
cars  at  the  station  to  ship  the  potatoes  to  Denison  at  FicnL 

any  definite  time.  There  was  evidence,  however,  which  would 
warrant  the  finding  that  he  did  agree  that  the  necessary  cars  for 
the  transportation  of  the  potatoes  would  be  at  Enfield  on  the 
seventeenth  of  October,  and  that  he  would  receive  and  ship  them 
on  that  day.  It  is  undisputed  that  on  the  thirteenth  of  October  he 
informed  plaintiff  that  he  could  give  him  a  rate  of  83  cents  per 
hundred  pounds  on  potatoes,  by  the  car-load,  to  Denison,  Texas, 
and  that  plaintiff  accepted  that  rate.  After  this  arrangement  was 
entered  into  plaintiff  made  aiTangements  with  the  fanners  from 
whom  he  purchased  the  potatoes,  to  deliver  them  at  Enfield  on  the 
17th,  and  on  that  day  he  received  at  the  place  a  sufBcient  quantity 
to  load  two  cars,  but  defendant  did  not  on  that  day  have  cars  at  that 
station  on  which  to  load  them.  Plaintiff  thereupon  stored  a  portion 
of  the  potatoes  in  a  cellar,  and  the  balance  in  an  elevator  and  ware- 
house convenient  to  the  depot.  Between  that  day  and  the  second 
of  November  he,  on  a  number  of  occasions,  requested  the  station 
agent  to  receive  and  ship  them,  but  cars  were  not  furnished  for 
their  transportation  until  the  latter  date.  On  that  day  he  was  in- 
formed by  the  agent  that  two  cars  were  at  the  station,  on  which 
he  could  load  the  potatoes ;  but  if  they  were  not  loaded  in  time  to 
be  sent  out  on  the  next  train,  which  would  pass  that  station  on  the 
morning  of  the  3d,  the  cars  would  be  sent  back  empty.  He  ac- 
cordingly loaded  them  on  that  day,  and  they  were  sent  forward 
the  next  morning.  Before  they  were  sent  forward,  however,  he 
was  required  to  and  did  pay  the  freight  to  their  destination,  and  the 
agent  issued  to  him  a  bill  of  lading  oy  which  defendant  undertook 
to  transport  the  property  to  Davenport,  in  this  State,  which  is  the 
end  of  its  line,  and  tnere  deliver  it  to  a  connecting  carrier.  This 
bill  of  lading  also  recited  that  the  property  was  received  at  the 
owner's  risk.  The  weather  was  warm  and  pleasant  on  the  seven- 
teenth of  October,  and  so  continued  until  alK>ut  the  30th,  when  it 
turned  cold,  and  when  the  potatoes  were  loaded  upon  the  cars  it 
was  freezing,  and  it  remained  quite  cold  until  after  the  cars  were 
sent  forward.  The  potatoes  were  covered  in  the  cars  with  straw 
and  blankets ;  but  when  they  arrived  at  Denison  it  was  found  that 
they  had  been  badly  frozen,  and  much  the  greater  part  of  them 
were  rendered  entirely  worthless.  Plaintiff  first  applied  to  the 
agent  for  information  as  to  the  freight  charges  to  Denison  before 
he  purchased  the  potatoes,  and  the  latter  communicated  with  de- 
fendant's general  freight  agent  on  the  subject,  and  the  rate  of  83 
cents  per  hundred  was  offered  to  plaintiff,  in  compliance  with  in- 
structions given  hj  him  to  the  station  agent. 

The  cars  on  which  the  potatoes  were  shipped  belonged  to  the 
carrier  whose  line  connected  with  defendant  s  line  at  Davenport, 
and  the  custom  of  the  companies  was,  when  freight  was  to  be  re- 
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ceiyed  on  defendant's  line  for  transportation  over  the  line  of  the 
connecting  company,  for  the  latter  to  furnish  the  cars  on  which  to 
load  the  same  at  the  place  of  shipment,  and  the  failure  of  defend- 
ant to  deliver  cars  at  an  earlier  date  for  the  shipment  in  question 
was  occasioned  by  the  failure  of  the  connecting  company  to  fur- 
nisli  them.  The  district  court  instructed  the  jury  that,  before  plain- 
tiff would  be  entitled  to  recover,  he  must  prove  either  (1)  that  the 
station  agent  had  express  authority  from  defendant  to  make  the 
alleged  parol  contract ;  or  (2)  that  he  was  held  out  by  defendant 
as  possessing  such  authority;  or  (8)  that  defendant,  with  full 
knowledge  of  the  facts,  had  ratified  the  contract.  Defendant  ex- 
cepted to  this  instruction.  It  also  objected  to  the  evidence  offered 
to  establish  the  making  of  the  contract  by  the  agent,  on  the  gi*ound 
that  his  authority  was  not  shown.  The  overruling  of  this  objec- 
tion, and  the  giving  of  this  instruction,  are  now  assigned  as  error. 
It  is  contended  that  there  was  no  evidence  which  had  any  ten- 
dency to  prove  either  that  the  agent  had  authority  to 
Aom^MAu  make  the  alleged  contract,  or  that  he  was  held  out  as 
ooHxaACT.  having  such  authority,  or  that  defendant  had  ratified 
the  contract.  In  a  former  opinion  filed  in  the  case  we  sustain  this 
view.  A  rehearing  was  granted,  however,  and  upon  a  re-exami- 
nation of  the  record  we  have  reached  the  opposite  conclusion.  The 
agbnt,  it  is  true,  testified,  in  general  terms,  that  he  had  no  author- 
ity to  make  contracts  with  shippers' for  cars  at  a  definite  day.  He 
did  not  testify,  however,  that  ne  was  restricted  in  that  regard  by 
special  instructions  from  his  employer,  or  by  any  general  rule  of 
tne  company.  His  statement  may  have  been  the  mere  expression 
of  his  opinion  or  conclusion  as  to  the  extent  of  his  authority.  At 
least,  it  is  fairly  susceptible  of  that  construction,  and  it  is  by  no 
means  conclusive  on  the  question.  As  stated  above,  he  was  em- 
powered by  the  general  freight  agent  of  defendant  to  contract  for 
the  transportation  of  such  property  as  plaintiff  desired  to  ship  to 
Denison,  Texas,  at  83  cents  per  hundi*ed  pounds.  This  instruction 
was  given  in  contemplation  of  the  fact  that,  as  the  property  was  to 
be  delivered  to  the  connecting  carrier  for  transportation  over  its 
line,  it  should  be  loaded  upon  cars  belonging  to  tnat  company.  It 
therefore  necessarilv  empowered  him  to  contract  for  the  shipment 
at  a  future  date.  It  was  also  given  in  contemplation  of  the  nature 
of  the  property  to  be  shipped ;  and,  in  the  absence  of  special  in- 
structions or  restrictions,  empowered  him  to  make  such  contracts, 
as  to  the  time  of  shipment,  as  the  nature  of  the  property  required. 
Suppose  the  company  should  authorize  an  agent  to  contract  with 
a  snipper  for  the  transportation  of  fresh  meat  to  a  distant  market 
in  hot  weather.  It  would  hardly  be  contended,  in  such  case,  that 
the  agent  was  not  empowered  to  contract  that  the  property  should 
be  carried  in  a  car  specially  adapted  to  the  transportation  of  that 
kind  of  property,  or  that  he  was  not  authorized  to  bind  his  prin 
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cipal  by  an  agreemeDt  to  receive  and  transport  it  at  a  particular 
time.  Tbe  autliority  to  make  the  engagement,  if  unrestricted, 
would  carry  ^rith  it  the  power  to  contract  with  reference  to  all  the 
details  of  the  transaction.  The  property  in  question  was  not  as 
perishable,  perhaps,  as  a  car-load  of  fresh  meat  would  be  in  mid- 
summer. It  was  liable,  however,  to  be  greatly  injured  or  entirely 
destroyed  by  freezing.  Wlien  the  agent  was  empowered  to  con- 
tract lor  its  transportation,  weather  sufiScientlv  cold  to  injure  or 
destroy  it,  if  not  properly  protected,  was  liable  to  occur  at  any 
tim^.  It  was  therefore  of  tne  highest  importance  to  the  shipper 
that  a  definite  time  should  be  fixed  for  the  shipment ;  and  unless 
the  power  of  the  agent  was  limited  by  some  rule  or  instruction  of 
the  company,  the  authority  conferred  upon  him  to  contract  for  the 
transportation  of  the  property  carried  with  it  the  power  to  make 
such  agreement,  with  reference  to  the  time  when  it  should  be  re- 
ceived and  shipped,  as  the  necessities  of  the  case  demanded.  The 
district  court  was  therefore  warranted  in  submitting  to  the  jury 
ti^e  question  whether  he  had  express  authority  to  maS^e  the  alleged 
contract. 

It  was  also  warranted  in  submitting  the  question  whether  he  was 
held  out  by  defendant  as  authorized  to  make  such  contract.  He 
was  the  only  representative  of  the  company  at  that 
station.  He  was  placed  there  for  the  purpose  of  trans-  As'^'^ma 
acting  its  business  at  that  place.  He  was  authorized  to  ^*™^"^' 
contract,  in  its  name,  for  the  transportation  of  property  of  the  kind 
in  question,  and  had  authority  to  receive  it  for  shipment.  Shippers 
hadl^the  rignt  to  assume,  in  the  absence  of  information  to  the  con- 
trary, that  he  had  authority  from  his  principal  to  contract  for  the 
doing  of  whatever  was  reasonably  necessary  to  be  done  in  the  ship- 
ment of  such  property.  By  placing  him  in  charge  of  its  business 
at  that  station,  and  empowering  him  to  contract  for  the  shipment 
of  such  property,  it  held  him  out  as  possessing  the  authority  to 
contract  with  reference  to  all  the  necessary  and  ordinary  details  of 
the  business.  Within  the  range  of  that  business,  he  was  a  general 
agent.    2  Eedf.  Rys.  141. 

We  are  aware  that  what  is  here  said  is  not  in  harmony  with  our 
holding  in  Wood  v.  Chicago,  M.  <fe  St.  P.  R.  Co.,  69  Iowa,  196  ; 
8.  c,  21  Am.  &  Eng.  R.  R.  Cas.  36.  We  entertained  such  grave 
doubts,  however,  as  to  the  correctness  of  our  holding  in  that  case, 
that  we  announced  to  counsel,  when  this  rehearing  was  granted, 
that  we  would  review  the  question  upon  the  final  nearin^.  Our 
conclusion  is  that  that  case,  in  so  far  as  it  holds  that  the  defendant, 
for  the  purpose  of  defeating  its  liability  upon  a  contract  made  by 
a  station  agent  within  the  apparent  scope  of  his  authority,  may 
show  that  in  making  it  the  agent  acted  in  violation  of  instructions 
of  which  the  shipper  had  no  notice,  ought  not  to  be  followed. 
Shippers,  as  a  rule,  are  required  to  deal  with  these  agents  in  mak- 
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ing  contracts  for  the  shipment  of  property.  They  are  agents  of 
the  company's  own  selection,  and  are  employed  to  represent  and 
act  for  it ;  and  to  hold  that  contracts  entered  into  by  them,  within 
the  apparent  scope  of  their  authority,  may  be  defeated  by  secret 
limitations  upon  their  ailthority,  would  impose,  in  many  cases,  yery 

frieyous.  hardships  upon  those  who  ai*e  compelled  to  deal  with  them, 
he  soundest  considerations  of  public  policy  demand  that  the  rule 
should  be  otherwise  ;  and  this  yiew  is  well  sustained  by  the  authori- 
ties. See  2  Redf .  Rys.  139-141 ;  Hutch.  Carr.  §  269  ;  Deming  v. 
Grand  Trunk  R  Co.,  48  N.  H.  456 ;  Pruitt  v.  Hannibal  &  Bt.  J. 
R  Co.,  62  Mo.  627 ;  Harrison  v.  Missouri  Pac.  E.  Co.,  74  Mo.  364. 
In  the  yiew  we  haye  taken  of  the  question  already  discussed,  the 
question  whether  there  was  any  eyidence  of  a  subsequent  ratifica- 
tion by  defendant  of  the  acts  of  the  agent  is  not  yery  material. 
But,  without  discussing  that  question,  we  may  say  that,  in  our 
opinion,  there  was  eyidence  whicii  fairly  entitled  plaintiff  to  haye  it 
submitted  to  the  jury. 

2.  The  district  court  instructed  the  jury  that,  if  plaintiff  was 

guilty  of  any  negligence,  or  want  of  ordinary  care  in 
fSSSS?*  ST-  loading  the  potatoes,  which  contributed  to  the  injury 
■TRDcnoira.  ^^^  damage  of  which  he  complains,  he  could  not  re- 
coyer.  Counsel  for  defendant  concede  tliat  the  instructions  on 
this  question  are  abstractly  correct.  '  They  contend,  howeyer,  that 
upon  the  undisputed  eyidence  the  court  should  haye  ruled  that,  as 
matter  of  law,  plaintiff  was  guilty  of  such  negligence  in  loading  the 
potatoes  on  the  cars  at  the  time  he  did  load  them  as  defeated  bis 
right  to  recoyer  for  any  injury  which  occurred  to  them  after  that 
time.  As  stated  aboye,  the  weather  was  cold  and  freezing  at  the 
time  the  cars  were  loaded.  Some  of  the  potatoes  which  were 
stored  in  the  warehouse  were  already  frozen.  Plaintiff,  at  the 
time,  expressed  to  the  station  a^ent  some  apprehension  that  they 
would  freeze  if  loaded  at  that  time.  But  the  agent  gaye  it  as  his 
opinion  that  they  could  be  protected  from  freezing  if  properly 
coyered  in  the  cars  with  straw.  Plaintiff  did  accordingly  coyer 
them  with  straw  and  blankets,  and  he  testified  that  he  made  the 
best  proyision  for  their  protection  which  he  was  able  to  make  un- 
der tne  circumstances.  Under  this  eyidence,  the  <]^uestion  whether 
he  acted  negligently  or  with  due  care  was  for  the  jury.  Different 
minds  might  fairly  arriye  at  different  conclusions  irom  it  as  to 
\  whether  due  care  was  exercised  in  loading  the  property.  Whitsett 
V.  Chicago,  R  I.  &  P.  R  Co.,  22  Am.  &  Eng.  R  R.  Cas.  336. 

3.  The  district  court  refused. to  give  an  instruction  asked  by  the 
defendant,  to  the  effect  that  the  duties  and  obligations  of  a  com- 
mon carrier,  with  respect  to  the  goods,  commence  with 

oSSukwoaSikb  the  deliyery  to  him,  and  that  the  deliyery  to  him  must 
be  complete  before  he  is  charged  with  the  duty  of  see- 
ing to  their  safety.    As  an  abstract  proposition,  the  instruction  is 


AQBNT — POWER  TO  BIND  COMPANY.  97 

probably  correct.  But  we  think  it  is  not  applicable  to  the  case 
made  by  the  pleading  and  evidence.  Plaintiff  does  not  complain 
that  defendant  was  guilty  of  any  breach  of  its  duties  as  a  common 
carrier  after  it  received  the  property  into  its  possession.  His  com- 
plaint is  that  it  violated  its  contract  to  receive  and  transport  it  at  a 
particular  time,  and  that  it  refused  to  receive  it  within  a  reason- 
able time  thereafter,  and  that  the  injury  resulted  from  this  viola- 
tion of  contract  and  refusal  to  receive  the  property.  The  cars 
-were  sent  forward  with  the  firet  train  after  they  were  loaded^ 
and  it  is  not  claimed  that  thereafter  defendant  was  guilty  of  any 
wrong  or  negligence  with  reference  to  the  property,  and  no  ques- 
tion arose  in  the  case  to  which  the  instruction  was  pertinent. 

4.  The  court  instructed  the  jury,  in  effect,  that  if  the  station 
agent  made  the  alleged  verbal  contract  and  he  nad  express  author- 
ity to  make  it,  or  was  held  out  by  defendant  as  having  dwurt  aor 
such  authority,  and  plaintiff  had  the  potatoes  at  the  gauss. 
station  at  the  time  specified  in  the  contract,  and  offered  to  de- 
liver them,  but  defenaant  did  not  receive  them,  or  within  a  rea- 
sonable time  thereafter  furnish  the  cars  for  their  shipment,  and  the 
injury  to  them  occurred  in  consequence  of  its  failure  or  refusal  to 
receive  and  ship  them  within  a  reasonable  time  after  that  date,  it 
was  liable  for  the  damages  occasioned  by  such  injury.  The  ob- 
jection urged  against  these  instructions  is  that  the  injury  which 
the  property  sustained  after  it  was  loaded  upon  the  cars  was  not 
the  proximate  consequence  of  defendant's  neglect  or  failure  to  re- 
ceive and  ship  it  an  earlier  date,  but  was  occasioned  by  the  ele- 
ments and  plaintiff's  act  in  loading  it  upon  the  cars  at  the  time  he 
did.  This  doctrine  was  also  expressea  in  instructions  asked  by 
defendant  at  the  trial,  but  which  were  refused  by  the  court.  The 
maxim  invoked  by  defendant,  while  it  is  well  settled  and  familiar, 
is  not  always  of  easy  application  to  the  facts  of  the  case  at  hand. 
The  general  doctrine  is  that  a  party  is  responsible  only  for  such 
consequences  as  are  the  natural  and  immediate  result  of  his  own 
fault.  But  it  is  often  difficult  to  determine  whether  a  pailicular 
result  is  the  natural  and  proximate  consequence  of  a  particular 
act,  or  whether  it  should  be  attributed  to  some  intermediate  cause. 
It  is  well  settled,  however,  in  cases  of  contract,  that  the  party  in  fault 
is  responsible  for  such  consequences  of  his  failure  as  must  have 
been  contemplated  by  the  parties  when  they  entered  into  the 
agreement,  even  though  they  are  the  immediate  result  of  inter- 
mediate causes.  Thus,  if  a  carrier  should  contract  for  the  trans- 
portation of  a  car-load  of  fresh  meat  to  a  distant  market  in  hot 
weather,  and  should  agree  to  furnish  a  refrigerator  car  at  the 
place  of  shipment,  at  a  particular  time,  for  its  reception,  and  the 
shipper  should  produce  the  meat  at  that  place  at  the  time 
agr^d  upon,  ready  for  shipment,  but  the  carrier  should  f ajj  to  pro- 
duce the  car,  and  there  was  at  hand  no  suitable  place  for  the 
24  A.  &  £.  R.  Gas.— 7 
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storage  of  the  property,  and  it  should  become  tainted  and  dam- 
aged by  its  exposure  to  the  weather,  in  that  case  the  immediate 
cause  of  the  injury  would  be  the  exposure  of  the  meat  to  the 
weather,  which  would  be  the  act  of  the  shipper.  The  carrier 
would  be  responsible  for  the  injury,  however,  for  the  reason  that 
the  parties  had  that  matter  in  consideration  when  they  entered  into 
the  agreement.  The  undertaking  of  the  carrier,  in  effect,  would 
be  that  the  property  should  not  be  exposed  to  that  danger,  and  the 
injury  would  be  a  proximate  consequence  of  his  breach  of  that 
undertaking. 

In  the  present  case  it  was  well  known  to  the  parties,  wlien  thej 
made  the  contract,  that  unless  the  potatoes  should  be  shipped  at  an 
early  date  they  would  be  liable  to  be  injured  or  destroyed  by  freet 
ing.  The  danger  was  one  which  would  arise  in  the  ordinary  course  of 
nature  in  this  climate,  and  it  must  be  presumed  that  the  parties 
had  it  in  consideration,  and  intended  to  guard  against  it,  when  thej 
entered  into  the  argument.  If  defendant  had  received  and  shipped 
the  potatoes  at  the  time  agreed  upon,  or  within  a  short  time  there- 
after, the  injury  would  not  have  occurred.  Plaintiff  bought  the 
potatoes  for  the  market  to  which  they  were  afterwards  consigned. 
He  made  efforts,  between  the  seventeenth  of  October  and  the  sec- 
ond of  November,  to  dispose  of  them,  but  was  unable  to  find  a 
market  for  them.  He  made  the  best  provision  practicable  for  tlieir 
protection  during  that  time.  If  those  stored  in  the  elevator  and 
warehouse  had  been  permitted  to  remain  tliere  during  the  winter 
they  would  certainly  have  been  frozen,  and  there  was  no  other  plaee 
at  tne  station  where  they  could  have  been  safely  stored.  Under  the 
evidence,  we  think  it  was  properly  left  to  the  jury  to  determine 
whether  their  exposure  to  the  danger,  and  the  injurv  they  sus- 
tained, were  the  proximate  consequences  of  defendant's  breach  of 
the  contract ;  ana  we  also  think  that  the  finding  of  the  jury  on  that 
question  is  fully  sustained  by  the  evidence.  Other  questions  are 
argued  by  counsel,  but,  in  the  view  we  have  taken  of  those  consid- 
ered in  this  opinion,  they  are  not  tpaterial. 

We  deem  it  proper  to  say  that  this  is  not  a  second  appeal  in  the 
case  between  tne  same  parties  in  59  Iowa,  196,  and  13  N.  W. 
Bepr.  99. 

The  judgment  will  be  affirmed. 

Power  of  Station  Agent  to  bind  Company. — Bee  Wood  «.  Chicago,  etCt 
R  Co.,  21  Am.  &  £Dg.  R.  R.  Cas.  86  and  note. 

Agents  of  Raiiway  Corporations— Liability  of  Surety  on  Bond  of  TlcM- 
agent  for  Money  stolen  from  Ticket-office. — C.,  a  ticket-a^nt,  upon  beioe 
employed  by  a  railroad  company,  gave  a  bond  with  two  sureties  that  he  would 
collect  in  cash  all  passage-money,  etc.,  and  inter  alia  ''account  for  and  pay 
over  the  whole  thereof  into  the  hands  of  .  .  .  .,  and  ....  in  all  respects 
attend  diligently  and  faithfully  to  all  his  duties  without  fraud,  neglect,  or 
delay.  .  .>.  .*^  On  a  morning  during  his  employment  by  the  company,  be 
removed  the  cash  on  hand  from  the  office  safe  and  placed  it  in  a  wooden  till 
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oeftT  the  ticket- window,  closed  the  office  and  went  to  a  neighboring  depart- 
ment of  the  company,  to  copy  a  report;  he  was  absent  about  twenty  minutes; 
upon  his  return  he  discoTered  that  the  office  had  been  entered  and  the  money 
he  had  placed  in  the  till — $947 — ^had  been  stolen.  In  course  of  time  the 
company  brought  an  action  of  debt  upon  the  bond  of  C.  and  his  sureties, 
signing  breaches  of  the  condition.  Edd^  that  there  could  be  no  recovery, 
unless  the  n^ligence  of  C.  had  occasioned  the  loss.  Baltimore  &  O.  R.  Co. 
V.  Jackson  (Penn.,  1886),  4  East.  Repr.  121.  See  also  Ridley  «.  Brady,  38 
Alb.  L.  J.  181,  where  it  was  held  that  '*  sureties  on  a  bond,  conditioned  that 
an  employee  shall  account  to  his  employer  for  goods  and  moneys  intrust&d 
to  bis  care,  are  not  liable  for  goods  stolen  from  him  without  his  fault." 

Compensation  of  Secretary  of  Railway  Corporation! — ^A  person  who  is 
appointed  and  discharges  the  duties  of  the  office  of  secretary  of  a  corpora- 
tion, and  who  is  neither  a  director  nor  stockholder,  is  entitled  to  a  reason- 
able compensation  for  his  services  although  no  rate  of  compensation  was 
agreed  upon,  and  there  was  no  express  agreement  that  compensation 
should  be  made.  Such  an  officer,  in  this  respect,  stands  in  no  difierent 
position  from  an  employee  of  any  other  grade  who  has  rendered  service  at 
the  request  of  the  corporation.  Smith  v.  Long  Island  R.  Co.  (New  York, 
1886).  4  East.  Repr.  718. 

Implied  Contract  to  employ  and  compensate  Depot-agent. — Hill,  the 
plaintiff,  was  depot-agent  of  defendant  railroad  company  at  Attala.  Ball 
was  superintendent  of  the  railroad,  having,  his  office  at  Chattanooga,  its 
north-eastern  terminus.  Wadsworth  was  assistant  superintendent,  having  , 
his  office  at  Birmingham,  which  is  near  the  centre  of  the  line.  Attala  is 
between  Chattanooga  and  Birmingham.  Hill  received  notice  from  Ball, 
superintendent,  notifying  him  to  report  to  Wadsworth.  He  did  so,  when 
Wadsworth  informed  him  he  wished  to  transfer  him  to  the  office  at  Eutaw, 
a  station  lower  down  the  road,  and  to  place  him  in  charge  of  the  depot 
there.  Accompanying  him  to  the  latter  station,  he  placed  him  in  charge, 
where  he  remained,  performing  the  duties  of  station  agent,'  for  more  than 
four  years.  While  proceeding  to  Butaw,  and  after  reaching  that  place, 
Wadsworth,  in  answer  to  a  question  by  Hill  as  to  what  his  salary  or  wages 
would  be,  informed  him  it  would  be  seventy-five  dollars  per  month.  It  was 
not  shown  that  Ball,  the  superintendent,  ever  fixed  the  salary,  or  said  any- 
thing on  the  subject.  The  corporation  paid  Hill  monthly  at  the  rate  of  fifty 
dollars  per  month,  which  he  received,  and  gave  therefor  customary  receipts 
in  full,  on  the  pay-rolls.  He  sometimes  protested,  and  he  frequently  claimed 
that  an  additional  sum  of  twenty-five  dollars  was  due  him  for  each  month ; 
but  the  corporation  never  conceded  it  to  him.  No  legal  question  was  raised, 
however,  on  the  effect  of  these  receipts  and  acquittances,  nor  on  the  effect 
of  Hiirs  continiuince  in  the  office,  after  he  knew  the  corporation  denied  his 
right  to  the  extra  twenty-five  dollars,  monthly  compensation.  It  was  a 
mooted  question  of  fact  whether  Wadsworth  promised  Hill  seventy-five 
dollars  per  month  for  the  service  he  was  to  render  at  Eutaw.  Rulings  of  the 
court  bearing  on  this  question,  and  on  the  connected  question  whether,  if 
he  made  such  promise,  the  corporation  was  bound  thereby,  were  the  only 
legal  ouestions  presented. 

Edij  (1)  that  the  appointment  of  an  agent  by  or  for  a  corporation,  as  by 
a  natural  person,  may  be  implied  from  a  confirmation  of  his  acts,  or  an  ac- 
ceptance of  his  services  without  objection ;  and  after  such,  confirmation  or 
acceptance  the  corporation  cannot  evade  payment  for  his  services  by  deny- 
ing the  validity  of  his  appointment. 

(2)  That  authority  to  do  an  act  includes  authority  to  do  everything  neces- 
saiy  and  usual  to  its  accomplishment;  and  authority  to  employ  an  agent  or 
servant  includes,  in  the  absence  of  restrictive  words,  authority  to  make  a 
complete  contract,  definite  as  to  the  amount  of  wages,  as  to  all  other  terms. 
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(3)  That  a  contract  of  employment  may  be  express  and  definite  as  to  all  ita 
terms,  or  it  may  be  partly  express  and  partly  left  to  implication ;  and  when 
services  are  performed  under  an  express  contract  of  employment,  the  wages 
or  compensation  not  being  specifiea,  a  recovery  may  be  had  under  a  quantum 
meruU.    And 

(4)  That  the  statements  and  declarations  of  the  assistant  superintendent, 
while  negotiating  for  the  transfer,  and  up  to  the  completion  of  the  contract, 
were  competent  evidence  against  the  railroad  company.  Alabama  Great 
Southern  R.  Co.  v.  Hill,  76  Ala.  308. 

Delegation  of  Authority  of  Agent— Ratification. — Except  where  a  known 
usage  of  trade  justifies,  or  necessity  requires,  the  employment  of  subagents, 
an  agent  whose  powers  and  duties  involve  personal  trust  and  confidence  and 
the  exercise  of  judgment  and  discretion  cannot,  without  authority  from  hia 
principal,  delegate  to  another  the  confidence  and  discretion  reposed  in  him. 
Having,  by  his  own  judgment  and  discretion,  determined  what  should  be 
done,  he  may  authorize  another  to  perform  the  ministerial  acts  necessary  to 
carry  into  effect  the  purposes  of  his  employment,  but  he  cannot  turn  hia 
principalis  business  over  to  the  judgment  and  discretion  of  another,  and  bind 
the  principal  by  the  acts  and  conduct  of  the  latter.  Titus  &  Scudder  e. 
Cairo  &  P.  R.  Co.,  46  N.  J.  L.  893.  1  Sugd.  on  Powers,  214;  Story  on 
Agency,  1 14;  2  Kent,  688;  1  Chitty  on  Contracts,  296  and  note;  Commercial 
Bank  «.  Norton,  1  Hill,  501 ;  Lewis  f .  IngersoU,  1  Keyes,  847 ;  Brewster  v^ 
Hobart,  15  Pick.  802,  808. 

Knowledge  by  the  principal  of  the  unauthorized  act  of  the  agent  in  as* 
suming  to  make  a  contract  for  him,  which  the  agent  had  no  power  to  make, 
is  essential  to  a  ratification  of  the  agent's  act.  If  the  agent  fraudulently 
misrepresented  his  authority,  and  the  principal  has  received  the  avails  of  the 
fraud  without  knowledge  of  the  agent^s  fraudulent  conduct,  the  remedy  of 
the  party  injured  a^itinst  the  princinal  is  not  upon  the  contract  in  damages, 
but  by  rescission  of  the  contract  ana  suit  for  the  consideration  paid.  Titos- 
&  Scudder  «.  Cairo  &  F.  R.  Co.,  46  N.  J.  L.  898. 


Siouz  OiTY  Azn)  St.  Paul  B.  Co.  et  al.j  Trastees,  v.  Ohioaoo^ 

Milwaukee  and  St.  Paul  B.  Co. 

CmoAOo,  Milwaukee  and  St.  Paul  B.  Co.  v.  Sioux  Cnr  ani> 

St.  Paul  B.  Co.  et  al. 

(Advance  (7aw,  United  8taU$,    March  29,  1886.) 

The  fact  being  that,  upon  certain  lands  eranted  to  the  State  of  Iowa  bj 
Congress  to  aid  in  the  building  of  two  railroads,  the  Siouz  City  R  and  the 
Chicago,  Milwaukee  &  St.  Paul  R  cross  each  other,  the  prior  construc-^ 
tion  of  the  former  road  does  not  entitle  it  to  the  land,  nor  does  the  prior  lo* 
cation  of  the  latter  road  entitle  it  to  such  land,  each  to  the  exclusion  of  the 
other.  The  title  acquired  from  the  United  States  relates  back  to  the  date  of 
the  grant,  and  neither  company  can  obtain  any  superiority  of  title  by  any  act 
done  by  it,  or  by  any  omission  to  act  by  the  other,  provided  there  is  no  forfeit- 
ure of  the  grant.  In  such  case  the  companies  take  the  lands  coming  within 
the  confiicting  lines  in  eoual  undivided  moieties.  But  as  regards  the  in- 
denudty  lands  provided  for  in  the  grant,  which  were  to  be  taken  outside- 
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of  the  10-xntle  limit,  this  tenancy  in  common  principle  does  not  prevail,  but 
the  priority  of  selection  determines  the  question  of  proprietorship. 

Appeals  from  the  Circuit  Court  of  the  IJDited  States  for  the 
District  of  Iowa. 
John  C.  Spooner  for  Sioux  City  &  St.  P.  R.  Co. 
John  W.  Cc/ry  for  Chicago,  M.  &  St.  P.  R.  Co. 

Miller,  J. — These  are  cross- appeals  from  a  decree  of  the  circuit 
court  for  the  district  of  Iowa.  In  that  court  the  Chicago,  Milwau- 
kee &  St.  Paul  R.  Co.  brought  its  bill  in  chancery,  on  the 
fourth  day  of  March,  1879,  against  the  Sioux  City  faow. 

&  St.  Paul  R.  Co.,  which  in  due  time  was  answered.  The 
subject  of  contest  in  this  snit  was  the  right  to  certain  lands 
granted  by  Congress  to  the  State  of  Iowa  to  aid  in  building  two 
railroads,  which,  however  named  originally,  their  right  to  the 
lands  became  vested  in  one  or  both  of  these  companies.  The  grant 
of  the  lands  was  by  a  single  statute,  and  was  to  the  State  as  a  trust 
for  the  construction  of  two  roads  which  necessarily  crossed  each 
other,  and  by  the  act  of  Congress  the  place  of  crossing  was  to  be  in 
O'Brien  county.  The  act  granted  for  the  aid  of  each  road  every 
alternate  section  of  land  designated  by  odd  nnmbers  for  10  sec- 
tions in  width  on  each  side  of  said  roads ;  and  in  the  event  that 
any  of  these  odd  sections  had,  when  the  lines  of  the  roads  were 
definitely  located,  been  sold  or  otherwise  disposed  of,  the  usual 
grant  of  lands  in  lieu  of  them  should,  by  the  Secretary  of  the  Inte- 
rior, be  caused  to  be  selected,  provided  they  werd  in  no  case  to  be 
located  more  than  20  miles  from  the  lines  of  the  roads.  13  St.  at 
Large,  72,  c.  84. 

The  roads  to  be  benefited  by  this  ^ant  have  both  been  com- 
pleted, and  both  companies  are  entitled  to  the  odd  sections  within 
10  miles  of  their  lines  of  road,  and  to  the  indemnity  lands  so  far  as 
they  can  be  found  of  odd  numbers  within  20  miles.  But  as  the 
roads  cross  each  dther  these  limits  also  cross  and  overlap,  and  the 
claims  to  the  odd  sections  within  those  limits  necessarily  confiict. 
Tliis  presents  questions  which,  at  the  time  the  suit  was  brought, 
were  important,  because  the  value  of  the  land  in  controversy  is 
large,  and  because  many  other  land  grants  to  railroad  companies  pre- 
sented the  same  difficulty ;  but  during  the  pendency,  of  this  suit 
in  the  circuit  court,  and  on  appeal  here,  all  these  questions  have,  it 
is  believed,  been  decided  by  tnis  court,  so  that  nothing  remains 
but  to  apply  the  principles  of  these  decisions  to  the  admitted  facts 
of  this  case.  Cedar  Kapids  Co.  "o.  Herring,  110  U.  S.  27 ;  s.  c, 
14  Am.  &  Eng.  R.  R.  Cas.  537 ;  Kansas  Pacific  Co.  t?.  Atchison,  T. 
&  S.  F.  Co.,  112  U.  S.  414 ;  St.  Paul  Co.  v.  Winona  Co.,  112  U.  S. 
720. 

(1)  It    was  claimed   by  the  Chicago,  Milwaukee  &    St.  Paul 
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Co.,  which,  for  brevity,  will  be  called  the  Milwaukee  Co., 
tliat,  by  reason  of  the  prior  location  of  the  line  of  its  road  throngli 
the  lauds  where  the  crossing  finally  took  place,  they  acquired  a 
priority  for  their  entire  claim,'  to  the  exclusion  of  the  other  com- 
pany, within  the  limits  of  the  lap.  That  is,  that  when  their  line 
was  definitely  located  thev  became  immediately  entitled  to  every 
odd  section  within  10  miles  of  the  road,  and  to  the  paramount 
right  of  selection  of  indemnity  lands  within  20  miles.  (2)  Tlie 
Sioux  City  road  asserted,  by  virtue  of  the  fact  of  the  prior  con- 
struction of  their  road  through  the  overlapping  lines  of  the  grant, 
that  they  had  secured  the  paramount  right  wnich  the  other  com- 
pany claimed  by  reason  of  prior  location. 

Both  these  contentions  are  wrong.  The  title  acquired  from  tbe 
United  States  relates  back  to  the  date  of  the  grant,  and  neitlier 
TTTLB  AOQuiuD  compauy  can  obtain  any  superiority  of  title  by  any  act 
to^^daib'^S  do^®  ^y  it,  or  by  any  omission  to  act  by  the  other,  pro- 
ORAKT.  vided  there  is' no  forfeiture  of  the  grant.     This  prin- 

ciple is  fully  decided  in  the  case  of  St.  Paul  R.  v.  Winona  K.,  112 
U.  S.  720.  In  such  case  the  companies  take  the  lands  coming 
within  the  conflicting  lines  in  equal  undivided  moieties.  In  the 
opinion  above  referred  to  it  was  neld  that,  while  this  rule  applied 
to  what  are  called  lands  in  place, — that  is,  those  odd  sections  found 
within  the  10-mile  limit  oi  the  road, — as  those  10  miles  conflicted 
with  each  other,  it  did  not  apply  to  lieu  lands  or  indemnity  lands 
which  were  to  be  selected  outside  of  the  10-mile  limit.  The  reason  of 
this  was  said  to  be  that,  with  regard  to  the  odd  sections  found  within 
the  original  limits  of  the  grant  undisposed  of  when  the  line  of  the 
road  was  deflnitely  located,  that  location  ascertained  the  sections 
which  passed  by  the  ^rant,  and  fixed  the  right  to  /sucli  sections, 
whether  it  was  the  whole  or  the  moietv  of  them.  But  no  title  to 
indemnity  lands  was  vested  until  a  selection  was  made  by  which 
they  were  pointed  out  and  ascertained,  and  the  selection  made  ap- 
proved by  the  Secretary  of  the  Interior.  In  a  case,  therefore, 
where  two  companies  had  this  right  of  selection  within  the  same 
limits,  priority  of  title  might  be  created  by  priority  of  selection,  or 
some  other  mode  than  location  of  the  road  or  priority  of  construc- 
tion. The  circuit  court,  in  its  decree,  disre^rded  this  distinction 
between  lands  found  in  place  within  10  miles  of  each  road  and 
those  within  the  indemnity  limits,  and  applied  the  tenancy  in  com- 
mon principle  to  the  lands  claimed  as  indemnity  for  others  not  found 
within  the  10  miles  as  well  as  to  those  founa  within  those  limits 
and  not  sold  or  disposed  of. 

It  appears  from  the  record  in  this  case  that  there  are  within  the 
lap  of  the  20-mile  limits  of  both  roads,  subject  to  the  grants  to 
these  roads,  both  for  lands  in  place  and  for  lieu  or  indemnity  lands, 
189,595.98  acres,  which  constituted  the  subject-matter  of  tLis  con- 
troverey. 
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1.  Of  these,  63,796.24  acres  are  within  the  10-mile  limit  of  the 
Sioux  City  road,  and  not  within  tlie  10- mile  limit  of  the  Milwau- 
kee road,  though  they  are  within  its  20-mile  limit.    The  ^ 

result  of  the  rule  on  which  the  circuit  court  acted  was  i^wauksb  co' 
to  divide  these  lands  equally  between  the  two  com-  So?  J^kSx 
panics.  But  the  principles  we  have  stated,  and  which  "^  ^' 
were  fully  considered  in  St  Paul  Co.  v.  Winona  Co.,  exclude  the 
Ifilwaukee  Co.  in  this  case  from  invading  the  10-mile  limit 
of  the  Sioux  City  road  to  seek  indemnity  for  losses  by  reason  of 
lands  within  its  own  10- mile  limit  previously  disposed  of.  These 
63,796.24  acres  beiu^  odd  sections  within  the  10-mile  limit  of  the 
Sioux  City  road,  and  not  within  the  10-mile  limit  of  the  Milwau- 
kee road,  belonged  exclusively  to  the  former,  and  the  latter  com- 
pany  had  no  interest  in  them.  The  decree  is  in  that  respect  erro- 
neous, and  must  be  reversed,  and  all  these  lands  given  to  the  Sioux 
City  Co. 

2.  Of  the  lands  in  controversy  there  were  33,071.8  acres  within 
the  10-mile  limit  of  the  Milwaukee  road,  and  not  within  the  10-mile 
limit  of  the  Sioux  City  road,  but  within  its  20-mile  limit,  which, 
according  to  the  ruling  of  the  circuit  court,  were  equally  divided 
between  the  two  companies.  For  the  same  reasons  which  govern 
with  regard  to  the  63,796.24  acres  just  disposed  of,  this  part  of  the 
decree  must  be  reversed,  and  these  33,071.8  acres  given  to  the  Mil- 
waukee Co. 

3.  Of  the  lands  in  controversy  there  were  50,539.73  acres  within 
the  10-mile  limits  of  both,  roads.  This  the  decree  of  the  circuit 
court  held  to  belong  to  the  companies  in  equal  undivided  moieties, 
and  appointed  commissioners  to  make  partition  of  them.  This 
part  ot  the  decree  was,  npon  the  principles  we  have  stated,  correct 
and  must  be  affirmed. 

4.  Thei-e  remains  to  be  considered  42,188.93  acres  found  to  be 
within  the  20-mile  or  indemnity  limit  of  both  roads,  and  not  within 
the  10-mile  or  absolute  grant  limit  of  either  road.  As  these  lands 
are  within  the  category  of  those  to  which  no  title  accrued  until  a 
selection  of  them  was  made  for  one  road  or  the  other,  there  might 
arise  some  difficulty  about  priority  of  right  between  the  two  com- 
panies. But  we  are  of  opinion  that  the  circumstances  in  which  the 
title  to  these  lands  has  been  placed  by  the  action  of  the  State  of  Iowa, 
which  was  a  trustee  in  the  matter  for  both  parties,  and  of  the  com- 
missioner of  the  general  land-office,  the  decree  of  the  court  dividing 
these  lands  equally  between  the  parties  was  just.  So  far  as  any 
selection  was  made  of  these  lands,  it  was  by  the  State  of  Iowa, 
and  the  legal  title  was  conveyed  to  her.  Though  they  were  certi- 
fied to  her  by  the  Secretary  of  the  Interior  for  the  benefit  of  the 
Sioux  City  Co.,  and  though  the  State  conveyed  them  to  that 
company,  it  is  obvious  that  lx>th  the  Secretary  of  the  Interior  and 
the  governor  of  Iowa  acted  under  the  mistaken  idea  that  the  earlier 
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constraction  of  its  road,  or  its  earlier  location,  bj  the  Sionx  Citj 
company  gave  it  a  priority  of  right  in  these  indemnity  lands,  and 
as  there  was  not  enough  to  satisfy  the  demands  of  both 
TwSr  coSvJt-  companies,  nor,  indeed,  of  either  of  them,  they,  for  that 
SrrSinSjr?  rcason,  conveycd  them  all  to  the  Sioux  City  Co. 
We  think  the  action  of  the  Secretary  or  the  Interior, 
and  of  the  governor  of  Iowa,  nnder  this  mistake.of  law  and  of  their 
powers,  and  especially  the  governor  of  Iowa,  the  common  trustee 
of  both  these  companies,  cannot  have  the  effect  of  destraying  the 
rights  of  the  parties.  There  was  in  fact  no  selection ;  all  were 
wrongfully  conveyed  to  the  Sioux  City  Co.  That  part  of 
the  decree,  therefore,  which  divides  these  lands  equally,  ana  directs 
the  commissioners  to  make  partition  of  them,  is  also  affirmed. 

As  both  parties  appealed  from  the  decree  of  the  circuit  court, 
and  as  each  of  them  has  succeeded  in  obtaining  a  reversal  of  an 
important  part'of  the  decree,  the  costs  of  the  appeal  will  be  equally 
divided  between  them,  and  the  case  remanded  to  the  circuit  court, 
with  instruction  to  render  a  decree  in  conformity  with  this  opin- 
ion. 

Conflicting  Qrantt — When  Title  attaches — Priorities. — In  grants  of  Isndi 
to  aid  in  building  railroads,  the  title  to  the  lands  within  the  primary  limiti 
within  which  all  the  odd  or  even  sections  are  granted  relates,  after  the  road 
is  located  according  to  law,  to  the  date  of  the  grant,  and  in  cases  where  these 
limits,  as  between  different  roads,  conflict  or  encroach  on  each  other,  priority 
of  date  of  the  act  of  Congress,*  and  not  priority  of  location  of  the  line  of 
road,  gives  priority  of  title. 

When  the  acts  of  Congress  in  such  cases  are  of  the  same  date,  or  grants  are 
made  for  different  roads  by  the  same  statute,  priority  of  location  gives  no 
priority  of  right ;  but  where  the  limits  of  the  primary  grants,  which  are  set- 
tled by  the  location,  conflict,  as  by  crossing  or  lapping,  the  parties  building 
the  roads  under  those  grants  take  the  sections,  within  the  oonflictiDg  limits 
of  primary  location,  in  equal  undivided  moieties,  without  regard  to  priority 
of  location  of  the  line  of  the  road  or  priority  of  construction. 

A  different  rule  preyails  in  case  of  lands  to  be  selected  in  lieu  of  those 
within  the  limits  of  primary  location,  which  have  been  sold  or  pre-empted 
before  the  location  is  made,  where  the  limits  of  selection  interfere  or  over- 
lap. 

In  such  cases  neither  priority  of  grant,  nor  priority  of  location,  nor  prior- 
ity of  construction,  gives  priority  of  right;  but  this  is  determined  by  prior- 
ity of  selection,  where  the  selection  is  made  according  to  law.'  St.  Paul, 
etc.,  R.  Co.  «.  Winona,  etc.,  R.  Co.,  112  U.  S.  720. 
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V. 

Jaokbon. 

(Adivance  Oa$ej  Iowa.    March  17^  1886.) 

A  party  who  takes  poflsesiioii  of  swamp  lands  after  the  board  of  supervisors 
of  the  county  wherein  the  lands  are  situated  has  refused  to  accept  tne  price 
offered,  as  it  had  a  ri^t  to  do  in  pursuance  of  an  order  of  the  county  court 
withdrawing  such  lands  from  sale,  acquires  no  legal  or  equitable  title  to  the 
land. 

Appeal  from  Mills  district  court. 

Action  for  possession  of  80  acres  of  land  in  Mills  county.  The 
defendant  set  np  an  equitable  defence,  and  the  ease  was  tried  as  an 

Xitable  action.    There  was  a  decree  for  the  defendant.    The 
^     fitiff  appeals. 

WatkinSy  Williams  dk  Wright  for  appellant. 
D.  H,  Sclanum  for  appellee. 

Adams,  C.  J. — ^In  1866  Mills  county  had  acquired  title  to  the 
land  in  question,  and  held  the  same  as  swamp  land.  In  that  year 
the  defendant  applied  to  the  board  of  supervisors,  and  facts. 

to  the  clerk  of  the  board,  to  purchase  the  same,  tendering  the  sum 
of  $1.25  per  acre ;  hvL%  both  the  board  and  the  clerk  refused  to  sell 
the  land  to  him,  and  refused  to  accept  the  money  tendered,  and 
nerer  did  accept  it,  and  the  same  has  been  retained  by  the  defend- 
ant Notwithstanding  these  facts,  however,  the  defendant  took 
possession  and  made  improvements,  and  has  held  possession  since 
that  time.  In  1870  the  county  conveyed  the  land  by  and  to  the 
Burlington  &  Missouri  River  R.  Co.,  and  in  1875  that  company 
conveyed  it  to  the  plaintiff.  That  the  legal  title  is  now  in  the 
plaintiff  is  indisputable. 

The  defendant,  however,  claims  that  he  became  the  equitable 
owner  by  reason  of  his  offer  to  purchase  and  tender  of  $1.25  per 
acre,  and  that  the  conveyance  to  the  Burlington  &  Missouri  River 
R.  Co.  was  made  by  mistake,  under  a  contract  which  did  not  in 
fact  entitle  the  company  to  the  land,  as  was  then  supposed.  The 
defendant  claims  that  in  1855  the  land  was  duly  offered  for  sale  at 
$1.25  per  acre,  and  remained  in  market,  and  was  subject  to  sale,  at 
that  price,  when  he  made  application  to  purchase  the  same,  and 
made  the  tender  above  set  ont.  For  the  purpose  of  the  opinion  it 
may  be  conceded  that  in  1855  the  land  was  offered  for  sale  as  the 
defendant  claims.  It  appears,  however,  that  in  1860  the  county 
court  ordered  that  no  more  swamp  land  should  be  sold  until  a 
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farther  order  should  be  made  in  relation  thereto.  The  order  of 
the  coantj  court  withdrawing  the  land  was,  if  valid,  in  force  at  the 
time  of  the  defendant's  application  and  tender. 

The  defendant,  however,  contends  that  the  court  had  nd  power 
to  make  the  order  withdrawing  the  land,  and  that  the  clerk  of  the 
board  should  have  disregarded  it  and  accepted  his  money  and  made 
him  a  deed.  But  under  section  928  swamp  lands  were  placed 
under  the  care  and  superintendence  of  the  county  courts,  and  by 
section  930  it  was  provided  that  the  courts  may  order  ,a  part  only 
of  the  lands  to  be  sold,  as  they  may  deem  expedient,  and  by  sec- 
tion 941  it  was  provided  that  the  courts  shall  not  sell  or  dispose  of 
any  more  of  said  lands  than  shall  be  absolutely  necessary  to  com- 
plete the  reclaiming.  We  think  that  the  court  had  the  power  to 
make  the  order  in  question. 

The  plaintiff  having  the  legal  title,  and  the  defendant  no  title  of 
any  kind,  it  is  perhaps  not  important  to  consider  how  the  county 
came  to  convey  to  the  p1ainti£rs  grantor,  or  whether  it  did  so  by 
DxraHDAm  ▲  mistake  or  not.  But  the  plaintiJFs  right  seems  to  be 
TBUPAssn.  reasonably  clear.  The  conveyance  was  made  in  pur- 
suance of  a  contract  which  called  for  "  odd  sections  vacant."  The 
defendant's  position  is  that  the  land  in  question,  though  in  an  odd 
section,  was  not  vacant  because  he  was  in  possession.  Under  the 
view,  however,  which  we  have  taken  of  the  case,  he  was  a  mere 
trespasser.  The  county  had  expressly  refused  to  sell  to  him,  as  he 
well  knew.  That  the  county  regarded  the  land  as  vacant  at  the 
time  it  entered  into  the  contract  with  the  plaintiff's  grantor  must 
be  presumed. 

We  think  that  the  plaintiff  was  entitled  to  jtidgment  for  posses- 
sion.   Reversed. 
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V. 

Whitney  et  dL. 

(Aioanctf  (7M0,  Kiwiuwta,    March  1,  1886.) 

An  act  of  CongresB  of  July  4,  1866,  in  aid  of  the  construction  of  a  rail- 
road, grants  to  the  State  of  Minnesota  lands  within  certain  limits,  with  the 
exception,  among  others,  of  those  to  which  it  '*  shall,  *^  when  the  line  of  road 
is  definitely  located,  *' appear  .  .  .  that  the  right  of  pre-emption  or  home- 
stead settlement  has  attached."  Hdd^  that  lands  of  which  there  is  a  home- 
stead entry  of  record,  valid  upon  its  face^  are  within  the  exception. 

Appeal  from  a  Indgment  of  the  district  conrt,  Bamsey  county* 
Cole  (6  Brcmvhail  for  respondent. 
M.  0.  LUHe  for  appellants. 
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Berby,  J. — The  act  of  Congress  of  July  4, 1866,  under  which 
plaintiff  claims  title  to  the  land  in  controversy,  grants  to  tiie  State 
of  Minnesota  (to  whose  rights  plaintiff  has  succeeded) 
five  alternate  sections  of  land  on  each  side  of  what  is  j|S  ^'  '^^  ^ 
now  plaintiff's  road  ;  and  provides  that  ^^  in  case  it  shall 
appear  that  the  United  States  have,  when  the  line  or  route  of  said 
road  is  definitely  located,  sold  any  section  or  part  thereof,  granted 
as  aforesaid,  or  that  the  right  of  pre-emption  or  homestead  settle- 
ment has  attached  to  the  same,  or  that  tne  same  has  been  reserved 
to  the  United  States  for  any  purpose  whatever,"  the  Secretary  of 
the  Interior  shall  select,  for  tne  purposes  of  the  grant,  so  much 
public  land  "  as  shall  be  equal  to  such  lands  as  the  United  States 
nave  sold  or  otherwise  appropriated,  or  to  which  the  right  of 
homestead  or  pre-emption  settlement  has  attached,  as  aforesaid : 
.  .  .  provided,  that  any  and  all  lands  heretofore  reserved  to  the 
United  States  by  any  act  of  Congress,  or  in  any  other  manner  by 
competent  authority,  *f or  the  purpose  of  aiding  in  any  object  of 
internal  improvement,  or  other  purpose  whatever,  be,  and  the 
same  are  hereby,  reserved  and  excepted  from  the  operation  of  this 
act.''  The  land  in  dispute  is  within  what  is  known  as  the  ^^  granted  " 
or  '^  lands  in  place"  limits  of  the  srant.  The  important  question 
in  the  case  is  whether  an  alleged  homestead  entry  of  one  Turner 
of  the  land  in'  controversy  took  it  out  of  the  operation  of  the 
grant. 

The  homestead  law  provides  that  a  citizen  of  the  United  States 
who  is  head  of  a  family  may  enter  160  acres  of  unappropriated 
public  land  subject  ^^  at  the  time  the  application  is  made"  to  pre- 
emption at  $1.25  per  acre ;  and  that  the  person  ^^  ap-  HovtarBAD 
plying"  shall,  upon  application  to  the  register  of  the  ^^• 
land-office  in  which  he  is  about  to  make  such  entry,  make  affidavit 
before  the  register  or  receiver  that  he  is  the  head  of  a  family,  .  .  . 
and  that  such  application  is  made  for  his  exclusive  use  and  benefit ; 
that  his  entry  is  made  for  the  purpose  of  actual  settlement  and  cul- 
tivation ;  •  .  .  and  upon  filing  such  affidavit  with  the  register  or 
receiver,"  and  payment  of  a  prescribed  fee,  "  he  shall  thereupon 
be  permitted  to  enter  the  amount  of  land  specified."  Bev.  St. 
U.  S.  §§  2289,  2290.  A  person  desiring  to  make  a  homestead 
entry  who  by  reason  of  actual  service  in  the  army  or  navy  of  the 
United  States  is  unable  to  do  the  personal  preliminary  acts  at  the 
local  land-office  required  by  the  provisions  preceding,  "  and  whose 
family,  or  some  member  thereof,  is  residing  on  the  land  which  he 
desires  to  enter,  and  upon  which  a  hona-fide  improvement  and 
settlement  have  been  made,"  may  make  the  affidavit  required  by 
law  before  his  commanding  officer,  and  '^  upon  such  affidavit  being 
filed  with  the  register  by  tne  wife,  or  other  representative  of  the 
mrty,  the  same  snail  become  effectual  from  the  date  of  such  filing." 
Kev.  St.  U.  S.  §  2293. 
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Turner's  alleged  homestead  entry  was  made  nnder  this  provision 
of  law, — section  2293.  So  far  as  the  forms  of  the  papers  evidenc- 
ing his  entry  are  concerned,  they  appear  to  have  followed  exactly 
PBOPn  BiRBT  those  pi*escribed  in  the  circular  instructions  issued  to 
PARRS.  |.jjg  local  land-offices  by  the  general  land-office.     See 

Zab.  Pub.  Land  Laws  {lS7T)j  151, 155, 172, 173 ;  2  Lester,  Land 
La^ts,  253.    We  perceive  no  reason  why  these  forms  were  not 

f)roperly  prescribed,  nor  why  they  were  not  sufficient  to  satisfy  the 
aw  ;  and  hence  we  are  not  able  to  agree  to  the  first  position  taken 
by  plaintiff's  counsel,  which  we  understand  to  be  that  the  alleged 
homestead  entry  is  void  upon  the  face  of  the  papers  by  which  it  is 
sought  to  be  evidenced. 

And  this  brin^  us  to  consider  the  counsel's  second  position,  viz., 
that  the  entry,  if  not  void  upon  these  papers,  is  void  upon  the  facts 
in  the  case.  It  is  admitted  in  pleading,  and  found  by  the  trial 
court,  that  at  the  time  when  Turner's  application  Was  made  and 
his  affidavit  filed  no  improvement  had  been  made  on  the  land,  and 
that  no  member  of  Turner's  family  has  ever  at  anv  time  resided 
thereon.  The  terms  of  the  act  of  Congress  except  from  the  gmnt, 
coKHTEucnoH  lands  within  its  limits  to  wnich  "  it  shall  appear^  that 
ACT."**""*"^  "the  right  of  pre-emption  or  homestead  settlement  has 
aUachedP  We  italicize  what  seem  to  us  to  be  emphatic  words.  If 
wo  felt  at  liberty  to  put  an  original  construction  upon  them,  we 
should  say  that  the  exception  is  not  of  lands  to  which  some  person 
claims  that  a  right  of  pre-emption  or  homestead  settlement  nas  at- 
tached, or  to  obtain  title  to  wnich  under  the  pre-emption  or  home- 
stead laws  some  merely  formal  steps  have  been  taken  by  him,  and 
that  a  right  of  pre-emption  or  homestead  settlement  cannot  be  said 
to  have  attached  except  through  compliance  with  the  substantial 
provisions  of  law  whicn  prescribe  the  manner  and  means  in  and  by 
which  such  right  is  to  be  acquired. 

Such  would  seem  to  us  to  oe  the  plain  and  natural  signification 
of  the  words  used.  As  an  original  proposition,  it  would  therefore 
have  seemed  to  us  that,  upon  the  facts  of  this  case  found  and  ad- 
mitted as  before  stated.  Turner's  entrv  was  invalid,  illegal,  null, 
and  void,  and  that  it  did  not  attach  to  the  land,  or  exclude  or  ex- 
cept it  from  the  operation  of  the  grant  under  which  plaintiff 
claims ;  and  this  upon  the  ground  that  under  the  act  of  Congress 
(section  2293)  the  oonorfide  improvement  and  settlement,  and  the 
residence  of  some  member  of  his  family  upon  the  land,  were  in- 
dispensable conditions  precedent  to  his  right  of  entry,  and  were 
entirelv  wanting;  so  that  when  plaintifrs  road  was  definitely 
locAtea,  in  March,  1867,  this  alleged  entry  made  .in  May,  1865,  did 
not  appear  to  have  attached  to  the  land  so  as  to  except  it  from  the 
grant.  And  this  would  seem  to  be  in  accordance  with  the  charge 
to  the  jury  in  Union  Pac.  R.  Co.  v.  Watts,  2  Dill.  310.  But  a 
long  and  almost  unbroken  series  of  rulings  and  holdings  by  the 
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land  department  of  the  United  States  is  to  the  contrary.  They  are 
to  the  effect  that  a  homestead  entry  of  record,  valid  npon  its  face, 
per  se  constitutes  the  land  thas  purporting  to  be  entered  land  to 
Mrhich  it  appears  that  the  right  of  homestead  settlement  has 
attached,  within  the  meaning  of  the  various  land  grants  which  have 
been  made  in  aid  of  the  construction  of  railroads.  This  result  is 
effected  simply  by  an  entry  of  record,  valid  upon  its  face,  witiiout 
reference  to  the  validity  of  the  entry  in  fact.  Thomas  v.  St. 
Joseph  &  D.  C.  R.  Co.,  2  Cobb,  Pub.  Land  Laws,  869 ;  White  v. 
Hastings  &  D.  E.  Co.,  Id.  876 ;  Dalton  v.  Southern  Minn.  E.  Co., 
Id.  861 ;  Barbeau  v.  Southern  Pac.  R.  Co.,  9  Copp,  Landowner, 
81 ;  Graham  v,  Hastings  &  D.  Co.  (this  case).  Id.  236 ;  Whitney 
t?.  Maxwell,  10  Copp,  Land-owner,  104 ;  St.  Paul,  M.  &  M.  Ry. 
Co.  V.  Rouse,  Id.  215;  Hastings  &  D.  E.  Co.  v.  U.  S.,  11  Copp, 
Land-owner,  172 ;  Southern  Minn.  R.  Ext.  Co.  v.  Gallipean,  Id. 
264 ;  St.  Paul,  M.  &  M.  R.  Co.  v,  Forseth,  12  Copp,  Land-owner, 
39 ;  U.  S.  V,  Union  Puc.  R.  Co.,  Id.  161 ;  Murphy  v.  Howe,  Id. 
168 ;  Chicago,  R.  I.  &  P.  R.  Co.  u  Easton,  Id.  259 ;  Hamilton  v. 
Northern  Pac.  R.  Co.,  Id.  277. 

We  have  spoken  of  this  series  of  rulings  by  the  general  land 
department  of  the  United  States  as  almost  unbroken.  If  some 
mJings  made  in  such  cases  as  Kniskern  v.  Hastings  &  D,  R.  Co., 
2  Copp,  Pub.  Land  Laws,  858,  and  Larson  v,  St.  Paul  &  P.  R.  Co., 
Id.  862,  and  possibly  some  earlier  cases,  are  to  be  regarded  as  in- 
consistent with  these  (as  is  not  altogether  clear),  tney  must  be 
treated  as  overruled  by  the  later  holdings  above  cited.  The  act  of 
Congress  of  June  2, 1872  (section  2308,  Rev.  St.  U.  S.),  evidently 
rests  upon  the  propriety  of  a  construction  of  the  law  like  that  given 
by  the  land  department. 

As  to  the  weight  to  which  the  practical  construction  thus  given 
to  the  land  laws  is  entitled,  we  quote,  as  fuUv  applicable  to  this 
case,  what  is  said  by  the  supreme  court  of  tne  tfnited  States  in 
U.  S.  V.  Burlington  &  M.  R.  Co.,  98  U.  S.  341,  cited  in  Ifansas 
Pac.  R.  Co.  V.  Atchison  R!  Co.,  112  U.  S.  414 :  "  Such  has  been 
the  uniform  construction  given  to  the  acts  by  all  the  departments 
of  the  government.  Patents  have  been  issued,  bonds  given,  mort- 
ga^s  executed,  and  legislation  had  upon  this  construction.  This 
uniform  action  is  as  potential  and  as  conclusive  of  the  soundness  of 
the  construction  as  ii  it  had  been  declared  by  judicial  decision.  It 
cannot,  at  this  day,  be  called  in  question."  We  may  add  that  the 
cases  of  Burlington  &  M.  R.  Co.  v.  Abink,  14  Neb.  96 ;  Atchison^ 
T.  &  S.  F.  R.  Co.  V.  Pracht,  30  Kan,  66;  s.  c,  12  Am.  &  Eng. 
R.  R  Cas.  267 ;  Kansas  &  P.  R.  Co,  v.  Dunmeyer,  113  U.  S.  629, 
appear  to  take  or  to  tend  towards  the  same  view  of  the  effect  of 
tne  land-grant  acts  upon  homestead  and  pre-emption  entries  taken 
by  the  land  department ;  and  the  cases  of  U.  S.  v.  Union  Pac.  R. 
Cfo.,  12  Copp,  Land-owner,  161,  and  Hamillton  v.  Northern  Pac. 
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R.  Co.,  Id.  277,  show  that  as  to  the  Dunmeyer  Case  this  is  the  un- 
derstanding of  the  department  itself. 

Following  the  constrnction  of  the  general  land-office  in  cases  of 
this  kind,  we  are  compelled  to  hold  that  Tamer's  entry,  being  of 
record  and  valid  upon  its  face,  took  the  land  out  of  the  operation 
of  the  grant ;  an'd  lience  the  judgment  appealed  from,  which  was 
for  plaintiff,  is  reversed. 

Rights  of  Settler  against  Railway  Company. — A  settler  who  has  entered 
public  land  of  the  United  States  under  the  provisions  of  the  homestesd  law, 
•although  no  patent  has  been  issued,  has  an  inchoate  title  to  the  land,  which 
is  property.  This  is  a  vested  right  which  can  only  be  defeated  by  his  own 
failure  to  comply  with  the  conditions  of  the  law.  If  he  complies  with  these 
conditions  he  oecomes  invested  with  full  ownership  and  the  absolute  right 
to  a  patent.  Under  the  act  of  May  14,  1880  (21  U.  S.  St.  140),  his  right  re- 
lates back  to  the  date  of  his  settlement.  As  against  such  homst^er,  a 
railroad  company  has  not,  under  the  act  of  March  8,  1875,  a  right  of  way 
over  the  land,  unless  such  riffht  was  acquired  by  compliance  with  the  pro- 
*vi8ions  of  the  act  before  the  date  of  his  settlement.  Red  River,  etc.,  R  Co. 
V.  Sture  (Minn.,  1884),  20  N.  W.  Repr.  229. 

Railroad  Land  Crant — Homestead — Pre-emptions. — Under  the  acts  grsst- 
ing  lands  to  aid  in  the  construction  of  a  line  of  railroad  from  the  Missouri 
river  to  the  Pacific  ocean,  the  claim  of  a  homestead  or  pre-emption  entrj, 
msde  at  any  time  before  the  filing  of  that  map  in  the  eeneral  land  office, 
had  attached,  within  the  meaning  of  those  statutes,  and  no  land  to  which 
such  right  had  attached  came  within  the  grant.  Kansas  P.  R.  Co.  e.  Dud- 
meyer,  113  U.  8.  629. 

Adverse  Claim  of  Actual  Settler — Held  valid  against  Land  Crant— 
Affainst  an  actual  settler  under  a  homestead  or  pre-emption  claim  valid  and 
suDsisting  at  the  time  of  the  railroad  company^s  definite  location  of  its  rail- 
road, the  railway  company  obtains  no  rights  by  virtue  of  its  land  irrant  or 
the  definite  location  of  its  road.  Feams  et  oZ.  v.  Atchison,  T.  &;  S.  F.  R 
Co.,  6  Pac.  Repr.  237  (Kansas,  1885),  citing  Atchison,  T.  &  6.  1^.  R  Co. 
V,  Pracbt,  30  Kan.,  66,  12  Am.  &  Eng.  R.  R.  Cas.  267. 

Hohiesteader's  Claim  adversely  to  Land  Crant  held  .valid. — ^In  186S,  and 
prior  and  subsequent  thereto,  the  land  in  controversy  was  a  portion  of  the 
public  domain  of  the  United  States,  subject  to  homestead  entry,  pre-emp- 
tion, etc.  In  the  early  part  of  January,  1868,  Patrick  Ryan  settled  upon 
and  occupied  the  land  in  controversy,  intending  to  procure  the  same  under 
the  homestead  laws  of  the  United  States.  ^  Afterwards,  and  on  January  13, 
1868,  he  attempted  to  make  a  homestead  entry  of  such  land  at  the  United 
States  land  office  at  Salina,  but  in  fact,  and  through  a  mistake,  made  an  entry 
of  another  piece  of  land.  On  June  9,  1869,  Lucius  Manly  filed  a  declara- 
tory statement  for  a  pre-emption  entry  of  the  same  land  which  Ryan  had 
intended  to  enter,  alleging  a  settlement  thereon  on  January  8,  1869.  On 
June  80,  1869,  the  plaintiff  railroad  company  definitely  located  its  railroad 
opposite  the  land  in  controversy,  and  within  less  than  ten  miles  thereof,  snd 
became  entitled  to  the  same  under  the  Congressional  land  grant  to  the  State 
of  Kansas,  for  railroad  purposes,  of  March  8,  1868  (12  U.  S.  St.  at  Lai^,  277), 
provided  the  homesteaa  and  pre-emption  entries  of  Ryan  and  Manly  were 
both  illegal  and  void;  but  the  railroad  company  did  not  become  entitled  to 
such  land  if  either  of  such  entries  was  valid.  On  July  9,  1869,  Ryan  filed 
an  affidavit  in  the  local  land  office,  setting  forth  that  when  he  filed  his  home- 
stead application  he  intended  to  include  therein  the  tract  of  land  in  contro- 
versy, but  that  the  same  was  accidentally  omitted  from  his  papers;  that  he 
had  cultivated  and  improved  the  tract  named,  and  that  Manly's  filing  was 
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not  in  good  faith,  and  asked  to  be  allowed  to  amend  hiB  application.  He 
Iwd,  in  fact,  made  lasting  and  valaable  improvements  on  the  land.  Upon  a 
bearing  between  these  parties,  in  September,  1869,  Manly's  filin?  was  can- 
celled, and  Ryan  was  allowed  to  amend  his  entry  so  as  to  include  me  land  in 
controversy. 

E^d,  per  Valentine,  J. :  ^'  That  Ryan,  by  settling  upon  said  land  and 
making  lasting  and  valuable  improvements  thereon,  and  by  attempting  in 
gcM)d  »ith  to  make  a  homestead  entry  thereon,  and  believing  that  he  had 
done  80,  obtained  such  an  interest  in  equity  in  and  to  the  land  that  the  sub- 
ttqoent  definite  location  by  the  railroad  company  of  their  road  could  not 
divest  him  of  his  interest  in  the  land.  It  was  such  an  equitable  interest 
in  the  land  that  he  had  a  right  to  have  his  entry  thereof  amended  so  bb 
to  make  it  appear  to  be  just  what  it  was  intended  and  believed  to  be  when 
be  made  his  ori^nal  entry.  The  decisions  of  courts  of  equity  permit- 
ting instruments  m  writing  to  be  reformed  so  as  to  make  them  just  wnat  the 
parties  intended  that  they  should  be,  but  which,  through  some  mistake  of 
tbe  parties,  they  were  not,  furnishes  great  support  to  this  proposition.  There 
oDght  to  be  power  somewhere  to  correct  mistakes  of  this  kind ;  and  the  pro- 
per place  for  such  power  to  be  vested  is  undoubtedly,  in  the  first  instance,  in 
the  land  offices,  but  finally  in  the  courts.  In  the  present  case  the  correc- 
tion was  permitted  to  be  made  by  the  local  land  offices,  and  their  action 
was  sustained  by  the  Secretary  of  the  Interior,  and  we  think  their  action 
should  be  sustained  by  the  courts." 

Eddy  also,  that  Feams,  who  entered  the  land  as  a  homestead  after  Ryan 
abandoned  it,  took  it  free  from  any  claim  by  the  railroad  company  under 
its  giant.    Feama  «.  Atchison,  T.  &  8.  F.  R  Co.,  (Kansas)  6  Pac.  Repr.  287. 
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V. 

Lilly. 

(Advance  Gate,  Montana.    January  7,  1880.) 

The  act  of  Congress  granting  lands  in  aid  of  the  Northern  Pacific  R.  is 
not  onl^a  law  but  a  conveyance,  and  imports  a  present  and  immediate  trans- 
fer of  title  to  the  company  of  the  lands  described  in  the  grant,  which  takes 
efiect  by  relation,  as  of  the  date  of  the  act,  whenever  tbe  lands  so  conveyed 
sre  designated  by  the  definite  location  of  the  line  of  the  road. 

Under  such  act,  whenever  the  general  route  of  the  road  had  been  fixed, 
tbe  lands  thereby  granted  were  reserved  from  sale  and  held  for  the  company, 
wbether  before  or  after  the  same  had  been  surveyed;  and  thereafter  no  per- 
son could  acquire  any  title  thereto  or  interest  therein,  save  by  the  act  of  the 
company.  Such  reservation  was  equivalent  to  a  sale  of  the  lands  to  the  com- 
pany, to  the  extent  of  giving  it  the  right  to  protect  the  same  as  against  all 
other  persons.  Having  the  exclusive  right  to  sell  the  lands  and  to  deliver 
poasesaon,  the  company,  to  all  intents  and  purposes,  had  the  possession ;  and 
tbia,  aoocnnpaaied  with  the  right  to  sell  and  to  convey  title,  gave  the  com- 
pany the  right  to  protect  their  possession  by  action  of  ejectment  or  other- 
wise. 

A  complaint  in  ^ectment  is  good  if  it  aver  the  seiaEore  of  the  plaintiff;  the 
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poeaesnon  of  the  defendant  at  the  time  of  the  oommencement  of  the  action, 
and  the  withholding  of  the  possession. 

Appeal  from  the  first  district  court  of  Custer  county.    The 
opinion  states  the  facts. 
Sanders,  OuUen  <&  Sanders  for  appellant. 
Conger  cfe  Cox  for  respondent 

Wade,  C.  J. — This  is  an  action  in  the  nature  of  ejectment 
brought  by  the  plaintiff  and  appellant  to  recover  the  possession  of 
FAcn.  certain  lands  from  the  defendant  and  respondent    A 

general  demurrer  to  the  complaint,  for  that  it  did  not  state  a  cause 
of  action,  was  sustained,  ana  the  plaintiff  abiding  its  complaiDt^ 
judgment  was  rendered  accordingly  for  the  defenAint 

From  the  complaint  it  appears  that  in  the  year  1864  the  goTero- 
ment,  by  act  of  Congress,  granted  certain  of  the  public  lands  to 
the  plaintiff  in  aid  of  the  construction  of  a  railroad  from  Lake 
Superior  to  Fuget's  Sound ;  that  the  general  route  and  line  of  the 
road,  opposite  to  and  along  the  premises  in  controversy,  which  are 
within  tne  boundaries  of  the  grant,  was  fixed  on  the  twenty-first 
day  of  February,  1872,  and  a  map  and  plat  thereof  filed  with  the 
Secretary  of  the  Interior,  in  the  office  ox  the  commissioner  of  the 
general  land-office,  and  that  all  lands  included  within  the  grant 
m  said  territory  were  thereupon  withdrawn  from  sale  and  pr^ 
emption  except  by  the  plaintiff,  as  provided  in  said  act ;  that  on 
the  nineteenth  of  day  May,  1881,  the  line  of  said  road  was  by  plain- 
tiff definitely  fixed  near  to  said  general  route  opposite  to  and  along 
said  premises,  and  within  the  distance  of  two  miles  therefrom,  and 
a  plat  showing  the  definite  location  of  the  line  of  said  railroad  was 
thereafter,  on  the  twenty-fifth  day  of  June,  1881,  filed  in  the 
office  of  the  commissioner  of  the  general  land-office ;  tliat  said  road 
was  constructed  on  said  line  alon^and  opposite'  to  said  premises 
on  or  about  the  fifteenth  day  of  December,  1881,  and  approved 
and  accepted  by  the  government  on  the  thirtieth  day  of  Septem- 
ber, 1882 ;  that  on  the  twenty-first  day  of  February,  1872,  said 
premises  were  public  lands,  not  reserved,  sold,  granted,  or  apprec- 
iated otherwise  than  by  said  act  of  Congress  in  granting  certain 
of  the  public  lands  in  aid  of  the  construction  of  said  railroad,  and 
that  thenceforth  the  said  premises  were  reserved  to  and  were  the 
property  of  the  plaintiff ;  and  that  the  plaintiff,  since  the  time  of 
said  road  wag  so  definitely  fixed,  has  been  the  owner  of,  seized  in 
fee,  and  entitled  to  the  possession  of  said  premises.  It  further 
appears  that  the  defendant,  on  or  about  the  first  day  of  July,  187S, 
entered  upon  said  premises  and  ousted  and  ejected  the  plaintiff 
therefrom,  and  ever  since  has  withheld  the  possession  thereof. 

The  only  difference  between  the  complaint  and  the  one  in  the 
case  of  the  Northern  Pacific  R.  Co.  v.  Majors,  5  Mont.  Ill,  is  that 
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in  the  Majors  case  the  entry  and  onster  b^  the  defendant  is  alleged 
to  have  taken  place  subsci^uent  to  the  time  when  the  jj^,„g,^  p 
line  of  the  road  was  definitely  fixed,  and  a  plat  thereof  v.  majobs  com. 
tiled  with  the  commissioner  of  the  general  land-office, 
while  in  the  present  complaint  the  entry  and  onster  is  alleged  to 
Iiave  taken  place  sabseanent  to  the  time  when  the  general  route  of 
the  road  was  fixed,  ana  the  lands  withdrawn  from  sale  and  pre- 
emption, and  prior  to  the  time  when  the  line  of  the  road  was  oefi- 
uitely  fixed,  and  a  plat  thereof  filed  with  the  commissioner  of  the 
general  land-office. 

Major's  case  and  the  authorities  upon  which  it  rests  conclnsively 
determine  that  the  act  granting  lands  in  aid  of  the  Northern  Pa- 
cific B.  is  not  only  a  law,  bat  a  conveyance  of  the  highest  charac* 
ter,  and  imports  a  present  and  immediate  transfer  of  title  to  the 
company  of  the  lands  described  in  the  grant,  which  takes  efiFect  by 
relation  as  of  the  date  of  the  act,  whenever  the  lands  so  conveyed 
are  d^'gnated  by  the  definite  location  of  the  line  of  the  road. 
Before  Uiat  time  the  grant  is  said  to  be  afloat,  but  the  location  of 
the  road  anchors  it,  and  causes  the  grant  to  take  hold  of  and  at- 
tach itself  to  the  alternate  sections  of  land  along  the  designated 
line  of  location,  the  same  as  if  these  sections  were  named  in  the 
act. 

The  lands  embraced  within  this  ^nt  to  the  Northern  Pacific 
Co.  consistiMl  of  alternate  sections  designated  by  odd  numbers  on 
each  side  of  the  line  of  the  proposed  road,*  and  it  was  LmiTAnoiiB  up. 

Erovided  that  whenever,  prior  to  the  time  when  the  ^"  "■  ®*^"*- 
ne  of  the  road  was  definitely  fixed,  any  of  said  sections,  or  parts 
of  sections,  should  have  been  granted,  sold,  reserved,  occupied  by 
homestead  settlers  or  pre-empted,  or  otherwise  disposed  ox,  other 
lands  should  be  selected  by  said  company  in  lieu  thereof,  under 
the  direction  of  the  Secretary  of  the  Interior,  in  alternate  sections, 
and  designated  by  odd  numbers,  not  more  than  ten  miles  beyond 
the  limits  of  said  alternate  sections.  These  limitations  upon  the 
grant  are  similar  to  those  found  in  numerous  other  grants  of  land 
by  Congress  in  aid  of  railroads.  Their  object  is  oovious.  The 
sections  granted  could  be  ascertained  only  when  the  routes  were 
definitely  located. 

This  might  take  years,  the  time  depending  somewhat  upon  the 
length  of  Uie  proposed  road  and  the  aifficulties  of  ascertaining  the 
most  favorable  route.  It  was  not  for  the  interest  of  the  country 
that  in  the  mean  time  any  portion  of  the  public  lands  should  be 
withheld  from  settlement  or  use,  because  they  might,  perhaps, 
when  the  route  was  surveyed,  fall  within  the  limits  of  the  grant. 
Congress,  therefore,  adopted  the  policy  of  keeping  the  publiclands 
open  to  occupation  and  pre-emption  and  appropriation  to  public 
nees,  notwithstanding  any  grant  it  might  make,  until  the  lands 
granted  were  ascertained  ;  and  provided  that  if  any  sections  set- 
24A.&E.  R.  Ca8.--8 
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tied  upon  or  reserved  were  then  fonnd  to  fall  within  the  limits  of 
the  grant,  other  land  in  their  place  should  be  selected.  Thus  set- 
tlements on  the  public  lands  were  encomtiged  without  the  aid  in- 
tended for  the  construction  of  the  roads  being  thereby  impaired. 
Railroad  Co.  v.  Baldwin,  103  U.  S.  426. 

The  ^rant  to  this  company,  however,  contains  a  limitation  npon 
the  right  to  settle  upon  or  pre-empt  any  of  the  lands  included 
within  the  grant,  after  the  general  route  of  the  road  has  been 
fixed.  After  that  event  transpires  said  lands  are  reserved  from 
sale  and  held  for  the  company,  whether  before  or  after  the  same 
have  been  surveyed ;  and  if  it  should  be  held  that  the  absolute  title 
of  the  company  did  not  attach  until  the  definite  line  of  location 
had  been  fixed,  still,  the  land  having  been  reserved  from  sale,  excent 
by  the  company,  no  person  could  thereafter  acquire  any  title 
thereto  or  interest  therein  save  by  the  act  of  the  company. 

Section  6  provides  that  the  President  of  the  United  States  shall 

cause  the  lands  to  be  surveyed  for  fortv  miles  in  width 

SECTioM  6  coi-  Qjj  ij^tjj  gj^jgg  ^f  tij^  entire  line  of  said  road,  after  the 

general  route  shall  be  fixed,  and  as  fast  as  may  be  re- 
quired by  the  construction  of  said  railroad  ;  and  the  odd  sections 
of  land  hereby  granted  shall  not  be  liable  to  sale^  or  entry,  or  pre- 
emption before  or  after  they  are  surveyed  except  by  said  company 
as  provided  in  this  act,  bnt  that  the  general  pre-emption  laws  shall 
be,  and  the  same  are  extended  to  all  other  lands  on  the  line  of  the 
road  when  surveyed,  except  the  lands  granted  to  the  company.  This 
section  is  itself  a  grant,  and  a  legislative  reservation  and  withdrawal 
of  the  lands  granted  from  sale  or  pre-emption  except  by  the  com- 
pany. 

After  the  general  route  of  the  road  has  been  fixed,  it  provides 
that  the  odd  sections  ^^ hereby  granted"  shall  be  reserved  from 
sale  or  pre-emption,  except  by  the  company ;  that  is  to  say, 
whenever  the  odd  sections  are  designated  by  fixing 
SS^SroMsf  tlie  general  route  of  the  road  the  grant  attaches  and 
becomes  certain  and  absolute.  ^^  And  the  odd  sections 
of  land  hereby  granted  shall  not  be  liable  to  sale  before  or  after 
they  are  snrvey^,"  except  by  the  company.  This  prohibition  is 
absolute.  This  land  is  reserved  from  sale  by  Congress.  It  is  a 
le^slative  reservation,  and  takes  effect  whenever  the  general  route 
oi  the  road  is  fixed ;  and  thereafter  no  person  could  acquire  any 
right  or  interest  in  the  land  reserved  from  sale  except  by  act  of 
the  company,  the  grantee  of  the  government. 

The  averments  of  the  complaint  are  that  after  the  passage  of 
said  act,  the  general  route  of  tne  line  of  said  road  througn  the  Ter- 
ritory of  Montana  was  fixed  and  adopted  by  the  com- 
5JS™?  *^'  pany  on  the  21st  day  of  February,  1872,  and  a  plat 
and  map  thereof  filed  with  the  Secretary  of  the  In- 
terior in  the  office   of  the  commissioner  of   the  general   land- 
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office,  and  that  the  said  Secretary  did,  therefore,  on  said  day, 
make  an  order  withdrawing  all  the  sections  of  land  designated  by 
odd  numbers,  in  the.  said  act  referred  to,  to  the  amount  of  twenty 
alternate  sections  per  mile  on  each  side  of  said  railroad  line  thron^n 
said  Territory  from  sale,  entry,  and  pre-emption,  except  by  the 
plaintiff,  as  in  the  act  provided. 

This  act  of  the  Secretary  in  withdrawing  said  sections  from  sale 
was  not  necessary,  for  Congress  had  declared  that  they  should  not 
be  liable  to  sale  after  the  general  route  of  the  road  haa  been  fixed. 
This  declaration  by  Congress  was  a  reservation  of  the  lands,  when- 
ever the  event  transpired  that  caused  it  to  take  effect. 

It  must  be  presumed  that  the  President,  after  the  general  route 
of  the  road  had  been  so  fixed,  caused  said  lands  to  be  surveyed,  as 
provided  for  in  section  6  of  said  act,  but  whether  he  did  or  not, 
the  lands  were  reserved  from  sale,  except  by  the  company,  both 
before  and  after  they  had  been  surveyed,  and  this  reservation  took 
place  by  operation  of  law  and  as  in  said  act  provided. 

This  reservation  of  said  lands  from  sale  and  pre-emption,  except 
b^  the  company,  protected  the  lands  for  the  company,  and  would 
so  continue  to  protect  them  until  the  order  making  said  btfkct  of  bb. 
reservation  haa  been  revoked  and  said  act  repealed.  «»^^"<m»- 
Such  a  reservation  made  by  operation  of  law  was  equivalent  to  a 
sale  of  the  lands  to  the  company  to  the  extent  of  giving  to  the 
company  the  ri^ht  to  protect  the  same  as  against  all  other  persons. 
Having  the  exclusive  right  to  sell  the  lands  and  to  deliver  posses- 
sion thereof  to  the  purchaser,  the  company,  to  all  intents  and  pur- 
poses, had  the  possession,  and  this,  accompanied  with  the  right  to 
sell  and  to  convey  title,  gave  the  company  the  right  to  protect 
their  possession  by  action  in  ejectment  or  otherwise,  against  every 
and  all  other  persons.  The  reservation  of  said  lands  from  sale  and 
pre-emption,  except  by  the  company  by  operation  and  in  pursuance 
of  law,  was  the  consummation  of  the  grant  to  the  company,  and 
the  title  so  conveyed  related  back  to  the  date  of  the  grant,  and  was 
equivalent  to  a  title  in  fee.  After  such  reservation  in  behalf  of 
and  for  the  benefit  of  the  company,  consequent  upon  the  general 
route  of  the  road  having  been  nxed,  the  grant  was  no  longer  afloat, 
but  it  attached  itself  to  and  took  hold  of  the  designated  sections  as 
if  they  had  been  named  in  the  act. 

All  that  the  act  and  all  that  the  decisions  require,  in  order  to 
consummate  the  grant,  is  that  the  alternate  sections  be  designated. 
Fixing  the  line  of  the  general  route  of  the  road  does  cause  the  al- 
ternate sections  along  said  line  to  be  designated,  and  to  be  reserved 
from  sale  and  pre-emption,  except  by  the  company ;  and  fixing  the 
line  of  definite  location,  if  the  same  is  along  the  line  of  the  general 
route,  as  in  this  case,  does  not  add  anything  to  the  efficacy  of  the 
grant.    That  only  does  what  has  already  been  done  before,  by 
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operation  of  law,  whenever  the  general  ronte  of  the  road  has  been 
fixed. 

The  defendant  entered  upon  the  premises  in  question,  which  are 
sitnate  within  the  boundaries  of  the  grant  to  plaintifi,  and  within 
two  miles  from  the  line  of  the  general  route  and  definite  location 
of  the  road  in  1878.  At  that  time  the  line  of  the  general  route 
of  the  road  had  been  established,  and  the  alternate  sections,  in  con- 
sequence thereof,  and  by  operation  of  law,  had  been  withdrawn 
from  sale  and  pre-emption  except  by  the  plaintiff.  It  was  not 
possible,  therefore,  at  that  time,  for  the  defendant  to  have  acquired 
any  interest  in  or  title  to  said  premises,  which  were  a  part  of  one 
of  the  alternate  sections  'aforesaid,  save  from  the  plaintiff  who 
owned  and  held  the  title  thereto.  The  government  could  convey 
no  title  or  right,  for  the  reason  that  the  premises  had  been  pre- 
viously reserved  and  withdrawn  from  sale  and  pre-emption  for  the 
benefit  of  the  plaintiff  who  held  the  exclusive  ri^ht  to  sell  and 
dispose  of  the  same.  The  defendant,  the)*efore,  when  she  entered 
upon  said  premises  and  ousted  the  plaintiff,  was  a  mei*e  trespasser, 
without  color  of  right  or  authority ;  and  she  claims  no  rights  by 
adverse  possession.  Under  our  decisions  a  complaint  in  ejectment 
is  good,  if  it  aver  the  seizure  of  the  plaintiff,  the  possession  of  the 
defendant  at  the  time  of  the  commencement  of  the  action,  and  the 
withholding  of  the  possession.  McComley  v.  Gilmer,  2  Mont. 
202 ;  Herl^rt  v.  King,  1  Id.  475.  This  complaint  contains  these 
necessary  averments,  and  the  demurrer  thereto  ought  to  have  been 
overruled. 

Judgment  reversed,  and  remanded. 

Operation  of  a  Land  Qrant  at  a  Conveyanoe. — See  Vaacev.  Burlington  & 
Mo.  R.  €k).y  10  Am.  &  Eng.  R.  R.  Caa.  628;  Van  Wyck  v.  Enevals,  10  Id. 
664. 


Utah  and  Kobthesn  R.  C!o» 

V. 

Fisher,  Assessor. 

(Adoanee  Ca§e,  U,  8,  Supreme  Court.    Deeember  14,  1885.) 

Congress  having  ceded  to  a  railroad  company  a  strip  of  land  running 
througn  a  portion  of  the  public  land  set  apart  for  an  Indian  reservation^ 
the  land  bo  ceded  was  thereby  withdrawn  from  the  reservation,  and  be- 
came subject  to  the  laws  of  the  Territory  within  the  limits  of  which  it  waa 
situate. 

Appeal  from  the  Supreme  Court  of  the  Territory  of  Idaho. 
John  F.  DiUon  and  A.  J,  Poppletan  for  appellants. 
Jo8.  K.  McCammon  for  appellee. 
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Field,  J. — The  plaintiff  became  a  corporation  of  Utah  under  an 
act  of  the  Territory  of  February  12,  1869,  for  the  incorporation  of 
railroad  companies ;  and  by  the  act  of  Congress  of  June  20, 
1878,  it  was  made  a  railway  corporation,  not  only  of  faot* 

that  Territory,  but  of  Idaho  and  Montana  also,  with  the  same  rights 
and  privileges  it  had  under  its  original  articles  of  incorporation, 
with  a  proviso,  however,  that  it  should  thereafter  be  subject  to  all 
laws  and  regulations  in  relation  to  railroads  of  the  United  States, 
or  of  any  Territory  or  State  through  which  it  mi^ht  pass.  20  St.  c. 
362,  §  2.  It  now  owns  and  operates  in  Idaho  a  railroad  which,  for 
the  distance  of  69  miles  and  a  fraction  of  a  mile,  passes  througli  a 
tract  of  land  in  the  county  of  Oneida,  known  as  the  "  Fort  Bill 
Indian  Reservation,"  which  was  on  the  thirtieth  of  July,  1869,  set 
apart  by  order  of  the  president  for  the  Bannock  tribe  of  Indians, 
pursuant  to  the  provisions  of  a  treaty  between  the  United  States 
and  the  eastern  band  of  Shoshonees  and  the  Bannock  tribe  con- 
cluded July  3,  1868.    15  St.  673. 

In  1882  there  was  levied  under  the  laws  of  the  Territory  upon 
the  raih'oad,  its  depots,  and  other  property  within  the  reservation, 
for  territorial  and  county  purposes,  a  tax  amounting  in  the  aggre- 
gate to  $4478.  The  de^ndant  is  the  assessor  and  tax  collector  of 
the  county,  and  the  tax  having  become  delinquent,  he  was  proceed- 
ing to  enforce  it  by  a  sale  of  the  property,  wnen  the  plaintiff  com- 
menced this  suit  in  the  district  court  of  the  county  to  restrain  him, 
contending  that  the  property  being  within  the  boundaries  of  the 
Indian  reservation  is  withdrawn  from  the  jurisdiction  of  the  Terri« 
tory.  A  preliminary  injunction  was  granted,  but  at  the  hearing 
the  court  held  that  the  propei-ty  was  subject  to  taxation,  and  that 
the  tax  was  duly  levied.  The  injunction  was  accordingly  dissolved 
and  judgment  rendered  for  the  defendant.  On  appeal  to  the 
supreme  court  of  the  Territory  this  judgment  was  affirmed. 

The  contention  of  the  plaintiff  is  that  the  Indian  reservation  is 
excluded  from  the  limits  of  Idaho  by  the  act  of  March  3, 1863, 
creating  the  Territory ;  or  that  it  is  necessarily  excepted 
from  the  jurisdiction  of  the  Territory  by  the  treaty  of  ^iSr^vsS, 
July  3,  1868.  Neither  position  can  be  sustained.  The 
first  section  of  that  act  embraces  within  the  boundaries  of  the  Ter- 
ritory the  reservation  ;  and  the  proviso  upon  which  the  plaintiff 
relies  only  declares  that  nothing  shall  be  construed  to  impair  the 
existing  rights  of  the  Indians  in  Idaho,  so  long  as  they  snail  re- 
main unextinguished  by  treaty,  or  to  include  within  its  boundaries 
or  jurisdiction  any  lands  which,  by  treaty  with  the  Indian  tribes, 
were  not,  without  their  consent,  to  be  included  within  the  limits 
or  jurisdiction  of  any  State  or  Territory ;  or  to  affect  the  authority 
of  the  government  of  the  United  States  to  make  any  regulations 
respecting  the  Indians,  their  lands,  property,  or  other  rights,  by 
treaty,  law,  or  otherwise,  which  it  woula  have  been  competent  for 
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the  government  to  make  if  the  act  ]iad  not  passed.  12  St.  80S. 
The  proviso  excludes  from  tlie  limits  and  jurisdiction  of  Idaho 
only  such  lands  as  by  treaty  were  not  to  be  included  witbont  the 
consent  of  the  Indians,  and  it  recognizes  the  authority  of  the  Tiii- 
ted  States  to  make  the  same  regulations  respecting  the  lands,  pro- 
perty, and  other  rights  of  the  Indians  which  it  would  have  been 
competent  to  make  before  the  passage  of  the  act.  There  was  at 
that  time  no  treaty  with  the  Indians  that  the  lands  which  might 
be  reserved  to  them  should  be  thus  excluded  from  the  limits  and 
jurisdiction  of  any  State  or  Territory.  The  clause  of  the  proviso  on 
that  head  has  thei*efore  no  application.  Harkness  v.  Hyde,  9S  U. 
S.  476,  in  which  it  was  held  that  the  jurisdiction  of  the  Territoiy 
did  not  extend  over  the  reservation,  wa§  decided  upon  the  mis- 
taken belief  that  such  a  treaty  existed,  and  that  to  it  the  proviso 
referred.  This  error  was  corrected  in  Langford  v.  Monteith,  102 
U.  S.  147.  As  no  such  treaty  existed,  the  proviso  did  not  exclude 
the  reservation  from  the  limits  or  the  jurisdiction  of  the  Terri- 
tory. 

JBy  the  treat}'  it  was  agreed  that  whenever  the  Bannocks  desired 
a  reservation  to  be  set  apart  for  their  use,  or  the  President  deemed 
it  advisable  to  put  them  upon  a  reservation,  he  should  cause  a  suit- 
able one  to  be  selected  in  their  country.     It  was  under  this  agree- 
ment that  the  Fort  Hill  reservation  was  subsequently  established 
and  the  Bannocks  placed  upon  it.    The  treaty  provided  a  i^eserva- 
tion  for  the  Shoshonees,  and  declai-ed  that  they  should  enjoy  vari- 
ous rights  and  privileges,  and  that  the  Bannocks,  when  theii*  reser- 
vation was  made,  should  have  the  same  rights  and  privileges  there- 
in.    Among  other  things,  it  was  stipulated   that  the   reservation 
should  be  set  apart  for  their  absolute  and  undisturbed  use  and  oc- 
cupation, and  for  such  other  friendly  tribes  or  individual  Indians 
to  whose  admission  from  time  to  time  they  and  the  United  States 
might  consent ;  and  that  no  person  should  ever  be  permitted  by 
the  United  States  to  pass  through,  settle  upon,  or  reside  on  the 
reservation,  except  those  designated  in  the  treaty,  and  such  officers, 
agents,  and  employees  of  the  government  as  might  be  authorized  to 
enter  therein  m  the  discharge  of  duties  enjoined  by  law.    The 
treaty  also  provided  for  the  punishment,  according  to  the  laws  of 
the  United  States,  of  any  person  among  the  Indians  who  should 
commit  a  wrong  or  depredation  upon   the  person  or  property  of 
any  one,  white,  black,  or  Indian,   subject  to  the  authority  of  the 
United  States,  and  at  peace  therewith  ;  and  that  no  treaty  for  the 
cession  of  any  portion  of  the  reservation  held  in  common  should 
be  of  any  force  or  validity  as  against  the  Indians,  unless  executed 
and  signed  by  a  majority  of  the  adult  male  Indians  occnpving  or 
interested  therein ;  and  that  no  cession  should  be  construed  to  de- 

Erive,  without  his  consent,  any  member  of  thS  tribe  of  his  right  to 
md  selected  by  him  under  the  treaty. 
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It  is  contended  by  the  plaintiff  that  these  stipulations  cannot  be 
carried  out,  if  the  laws  of  the  Territory  are  enforced  on  ^ 
the  reservation ;  and  in  support  of  tlie  position  special  jukibdiction  nr 
emphasis  is  placed  upon  the  clause  in  regard  to  per- 
sons passing  over,  settling  upon,  or  residing  in  the  Territory,  and 
the  dause  touching  wrong-doers  among  the  Indians.  As  these 
treaty  provisions  have  the  force  and  effect  of  a  law,  it  is  in- 
sisted that  the  reservation  is  excluded  from  the  general  jurisdic- 
tion of  the  Territory,  as  effectually  as  if  the  exclusion  was  made  in 
specific  terms.  ' 

To  uphold  that  jurisdiction  in  all  cases  and  to  the  fullest  extent 
would  undoubtedly  interfere  with  the  enforcement  of  the  treaty 
stipulations,  and  might  thus  defeat  provisions  designed  for  the 
security  of  the  Indians. '  But  it  is  not  necessary  to  insist  upon  such 
general  jurisdiction  for  the  Indians  to  enjoy  the  full  benefit  of  the 
stipulations  for  their  protection.  The  authority  of  the  Territory 
may  rightfully  extend  to  all  matters  not  interfering  with  that  pro- 
tection. It  has,  therefore,  been  held  that  process  of  its  courts  may 
ran  into  an  Indian  reservation  of  this  kind,  where  the  subject- 
matter  or  controversy  is  otherwise  within  their  cognizance.  It  the 
plaintiff  lawfully  constructed  and  now  operates  a  railroad  through 
the  reservation,  it  is  not  perceived  that  any  just  rights  of  the  In- 
dians under  the  treaty  can  be  impaired  by  taxing  the  road  and 
property  used  in  operating  it.  The  authority  to  construct  and 
operate  the  road  appears  from  the  agreement  of  July  18, 1881,  be- 
tween the  United  States  and  the  Indians,  which  was  ratified  by 
act  of  Congress  of  July  3, 1882.  That  agreement  recites  that  the 
Utah  &  ISorthera  E.  Co.  had  applied  for  permission  to  con- 
struct a  line  of  railway  through  tiie  reservation,  and  that  the 
Indians  had  a^eed,  for  the  consideration  thereafter  mentioned,  to 
surrender  to  the  United  States  their  title  to  so  much  of  the  reser- 
vation as  might  be  necessary  for  the  legitimate  and  practical  uses 
of  the  road.  A  strip  of  land  and  several  parcels  adjoining  it,  form- 
ing part  of  the  reservation,  were  ceded  to  the  United  States  for  the 
consideration  of  $6000,  to  be  used  by  the  company  and  its  succes- 
sors or  assigns  as  a  right  of  way  and  road-bed,  and  for  depots,  sta- 
tions, and  other  structures.  By  an  act  of  Congress  confirmatory  of 
the  agreement  the  same  right  of  way  was  relinquished  by  the  Uni- 
ted States  to  the  company  for  the  construction  of  its  road  ;  and  the 
use  of  the  several  parcels  of  land  intended  for  depots,  stations,  and 
other  structures  was  granted  to  the  company  and  its  successors  or 
assigns,  upon  the  payment  to  the  United  States  of  the  $6000 ;  and 
on  the  condition  of  paying  any  damages  which  the  United  States 
or  Indians,  individuals  or  in  tiieir  tribal  capacity,  might  sustain  by 
reason  of  the  acts  of  the  company,  or  its  agents  or  employees,  or  on 
account  of  fires  originating  in  the  construction  or  operation  of  the 
road.    By  force  of  the  cession  thus  made,  the  land  upon  which  the 
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railroad  and  other  property  of  the  plaintifi  are  situated  was,  so  far 
as  necessary  for  the  constraction  and  working  of  the  road,  and  the 
construction  and  nse  of  buildings  connected  therewith,  withdrawn 
from  the  reservation.  The  road  and  property  thereupon  became 
subject  to  the  laws  of  the  Territory  relating  to  railroads,  as  if  the 
reservation  had  never  existed.  The  very  terms  on  which  the  plain- 
tiff  became  a  corporation  in  the  Territory  rendered  it  subject  to  all 
such  laws,  and,  of  course,  to  those  by  which  the  tax  in  controversy 
was  imposed. 

The  only  answer  of  the  plaintiff  to  this  view  is  that,  by  the  stip- 
ulation of  the  parties  and  the  finding  of  the  court  thereon,  it  ap- 
pears that  the  railway  and  property  which  are  taxed  are  situated 
within  the  boundaries  of  and  upon  the  reservation.  If  this  be  so, 
it  does  not  follow  that  the  result  would  be  changed.  The  moment 
that  the  road  was  lawfully  constructed  it  came  under  the  operation 
of  the  laws  of  the  Territory.  The  stipulation  and  finding  must, 
however,  be  read  with  reference  to  the  legislation  of  Congress,  and 
therefore  as  only  establishing  that  the  road  and  property  are  with- 
in the  exterior  boundaries  of  the  reservation.  They  will  not  be  so 
construed  as  to  allow  the  company  to  escape  taxation  by  the 
force  of  a  stipulation  as  to  an  alleged  fact  wliich  that  legislation 
shows  does  not  exist.    Judgment  affirmed. 


United  States 

V. 

Centbal  Pacific  R.  Co. 

(Advance  Case,   U,  8.  O,  C.   Jamuvry  29,  1886.) 

Under  the  act  of  1866,  14  Stats.  239,  granting  land  to  aid  in  the  constrac- 
tion of  the  California  &  Oregon  R.,  lands  outside  the  forty-mile  limit  of 
the  specific  srant,  and  within  the  exterior  limits  of  an  alleged  Mexican 
grant,  are  subject  to  selection  in  lieu  of  the  alternate  odd  sections 
otherwise  disposed  of,  at  the  time  of  the  definite  location  of  the  road, 
situated  within  the  forty-mile  limit*  at  any  time  after  the  final  rejection  of 
such  Mexican  grant. 

The  grant  does  not  attach  to  the  odd  sections  of  lands  outside  the  forty- 
mile  limit  of  the  specific  mmt,  until  the  selection  is,  actually,  made  by  the 
railroad  company  under  the  direction  of  the  Secretary  of  the  Literior,  in  lieu 
of  lands  otherwise  disposed  of  within  said  limit. 

If,  at  the  time  such  selection  of  outside  lieu  lands  is  made,  a  claim  under  a 
Mexican  grant  embracing  the  lands  selected  within  its  exterior  limits  has 
been  finaUy  rejected,  the  lands  have  ceased  to  be  subjudieej  and  are  subject 
to  selection. 

Although  such  lieu  lands  have  been  selected  and  patented,  prematurely, 
before  the  final  rejection  of  the  gprant,  yet,  in  a  suit  by  the  United  States  to 
▼acate  the  selection  and  patent,  commenced  long  after  the  final  rejection  of 
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the  grant,  on  the  gronnd  that  it  was  issued  by  mistake,  will  not  be  sustained 
where  it  does  not  appear  that  any  private  party  has  acquired  any  interest 
in  the  land  so  selectea,  or  that  the  goyernment  has  become  subject  to  any 
obligation  in  relation  to  said  land,  and  has  sustained  no  injury  by  reason  of 
such  premature  selection  and  patent. 

In  such  case,  if  the  patent  were  vacated,  the  railroad  comjMiny  would  now 
be  entitled  to  select  an  equal  amount  of  other  lands  within  the  limits,  and 
even  to  select  the  saiQe  lands,  they  being  now  subject  to  selection,  and  to 
receive  a  new  patent  therefor.  A  court  of  equity  will  not  correct  a  mutual, 
innocent  mistake  from  which  no  injury  can  result,  when  it  would  be 
inequitable  to  do  so.    It  will  not  do  a  vain  thing. 

The  owners  of  the  land  at  the  time  of  filing  a  bill  in  equity  to  vacate  a 
United  States  patent  are  indispensable  parties  to  the  bill ;  and  where  it  ap- 
pears at  the  hearing  that  the  bill  is  filed,  only,  against  parties  who  have  no 
interest  in  the  lan£,  it  will  be  dismissed  for  want  of  necessary  parties. 

Where  three  exterior  boundaries  of  a  Mexican  grant  and  the  quantity  of 
land  are  designated,  the  fourth  exterior  boundary  is  found  by  running;  a  line 
parallel  to  the  opposite  boundary,  a  sufficient  distance  therefrom  to  include 
the  quantity  of  land  called  for. 

S.  Q.  HUbom  for  compIaiDant 
Bermett  &  Wigginton  for  respondent. 

Sawteb,  C.  J. — This  is  a  snit,  on  the  part  of  the  United  States, 
to  vacate  three  patents,  alleged  to  have  been  improperly  issned,  by 
mistake,  to  respondent,  for  lands  under  the  oongres-  facts. 

sional  grant  to  the  California  &  Oregon  R.  Co.,  to  aid  in  the  con- 
struction of  a  railroad  under  the  act  of  July  26,  1866.  14  Stats. 
239.  The  patents  cover,  in  the  aggregate,  something  over  twenty 
thousand  acres.  It  is  alleged  that,  at  the  time  the  grant  attached 
by  the  definite  location  of  the  road,  the  lands  were  within  the  ex- 
terior limits  of  a  Mexican  grant,  a  claim  for  confirmation  of  which 
was  then  pending,  and  undetermined  in  the  courts ;  and  being  svh 
jtuiieej  they  were  not  public  lands,  and  therefore  not  within  the 
terms  of  the  grant.  The  dates  of  the  patents,  respectively,  are 
March  6, 1872,  March  17,  1875,  and  December  20,  1875.    The 

Slat  of  definite  location  provided  for  under  the  act  was  filed  on 
uly  1,  1867. 

The  alleged  Mexican  grant  to  Diaz  was  presented  for  confirma- 
tion, August  31, 1852,  and  rejected  by  the  board  of  land  commis- 
sioners, as  invalid,  October  30, 1854.  The  district  court  afiirmed 
the  decision  rejecting  the  ^ant,  March  15,  1858.  On  July  1, 
1857,  the  claim  was  again  rejected  by  the  circuit  court,  and  the  de- 
cree of  the  circuit  court  was  affirmed,  on  appeal,  and  the  grant 
finally  rejected  by  the  United  States  supreme  court,  March  8, 1873. 
The  grant,  therefore,  never  had  the  approval  of  any  one  of  the 
four  tribunals  through  which  it  passed;  and  the  original  decree  of 
1854,  rejecting  it,  was  affirmed  by  each — showing  that  there  never 
was  anv  merit  in  the  claim  under  the  alleged  ^rant. 

It,  tnus,  appears  that  the  first  patent  sought  to  be  vacated  was 
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issued  before  the  fiDal  rejection  of  the  grant;  and  the  other  two, 
more  than  two  jears  and  two  years  and  nine  months 
oESttolSidI  respectively,  after  its  final  rejection.  It  is  insisted,  on 
the  part  of  complainant,  that  the  grant  attached  to  tlic 
specific  lands,  on  the  filing  of  the  map  of  definite  location  in  1867. 
IjHsfore  the  final  rejection  of  the  Mexican  grant,  and  that  the  lands 
being,  then,  euh  jvdice^  they  were  not  public  lands,  and  not  within 
the  terms  of  the  grant,  as  held  in  regard  to  the  Moquelemos  grant, 
in  Newhall  v.  Sanger,  92  U.  S.  761.  But  these  lands  occupy  a  po- 
sition entirely  different  from  those  involved  in  that  case,  and  are 
not  within  that  decision.  None  of  these  lands  are  within  tlie 
forty-mile  limit  of  the  grant,  to  the  specific  odd  sections  of  which, 
the  grant,  by  virtue  of  the  act,  imojacto  attaches  by  the  filing  of 
the  plat  of  definite  location.  The  act  grants  '^  every  alternate  sec- 
tion of  public  land,  not  mineral,  designated  by  odd  numbers,"  to 
the  number  of  ten,  on  each  side  of  tlie  road,  or  within  a  limit  of 
forty  miles,  or  twenty  miles  on  each  side ;  and  then  provides  that 
^^  when  any  of  said  alternate  sections,  or  parts  of  sections,  shall  be 
found  to  have  been  granted,  sold,  reserved,  occupied  by  homestead 
settlers,  pre-empted,  or  otherwise  disposed  of,  other  lands,  desig- 
nated as  aforesaid,  shall  be  selected  by  said  companies  in  Ueu 
thereof,  under  the  direction  of  the  Secretary  of  tne  Interior,  in 
alternate  sections,  designated  by  odd  numbers  as  aforesaid,  nearest 
to  and  not  more  than  ten  miles  beyond  the  limits  of  said  first- 
named  alternate  sections  " — that  is  to  say,  within  ten  miles  outside 
of  the  forty-mile  limit.  The  grant,  in  such  cases,  does  not  attach 
to  the  specific  sections  of  outside  lands,  on  the  filing  of  the  plat, 
but  it  remains  a  mere  ^'  float"  until  it  is  ascertained  that  there  is 
a  deficiency  within  the  limits  of  the  specific  grant,  and  until  the 
selections  outside  are,  in  fact,  made,  under  the  direction  of  the 
Secretary  of  the  Interior. 

The  ^rant  does  not  attach  to  the  specific  alternate  sections  of 
lieu  lands  until  the  selection  is  so  made  by  the  company  which  has 
the  right  of  selection,  and  recognized  and  adoptea  by  the  Secre- 
tary. If  at  the  time  the  selection  is  so  maae,  recognized,  and 
adopted,  the  lands  have  ceased  to  be  svh  jxidice^  and  are  subject  to 
grant,  the  rights  of  the  company  vest,  and  are  valid. 

This  point  is  settled  in  the  case  of  Ryan  v.  The  Central  Pacific 
B.  Co.,  arising  under  the  sauie  ^rant  to  the  Oregon  &  Califoniia 
K.  Co.,  and  af^cted  in  precisely  the  same  way  by  the  claim  under  the 
same  alleged  Mexican  grant  to  Diaz,  5  Saw.  260,  affirmed  on  appeal 
by  the  United  States  supreme  court,  99  U.  S.  383.  The  land  in- 
volved in  that  case  was  embraced  in  one  of  these  very  patents,  that 
of  March  17,  1875,  and  the  case  is,  therefore,  decisive  on  the 
identical  question  now  presented.  Both  the  circuit  and  supreme 
courts  distinguished  that  case  from  Newhall  v.  Sanger,  on  the 
principle  hereinbefore. stated.     The  lands  covered  by  the  last  two 
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patents  set  out  in  the  bill  are  sitnated  precisely  as  the  lands  in 
Ryan's  case  were,  under  the  same  grants,  and  judicial  proceeding. 
Thej  are  all  lien  lands,  situate  outside  the  forty-mile  limit,  and 
required  to  be  selected  before  the  congressional  gi*ant  attached. 
The  lands  were  selected,  and  patented,  after  the  rejection  of  the 
Diaz  grant,  and  after  they  had  ceased  to  be  mb  judice.  The  title 
is,  therefore,  pei*fect  as  to  the  lands  covered  by  the  two  patents 
issaed  in  1875,  as  is  settled  by  the  case  cited.  The  patents  were,^ 
therefore,  properly  issued,  and  as  to  those  two  patents  the  bill 
mast  be  dismissed. 

The  only  difficulty  I  have  in  the  case  relates  to  the  first  patent, 
issued  in  1872,  before  the  final  rejection  of  the  claim  nuaer  the 
Diaz  grant;    and   while  the    lands   so    selected  and  p„^p^ 
patented  were  still  si^  judioe,  and  for  that  reason 
only,  at  the  time,  not  subject  to  selection  under  the  decision  of 
Newhall  v.  Sanger.     The  lands  embraced  in  this  patent  were  also 
all  lieu  lands,  situated  outside  the  forty-mile  limit  of  the  specific 
grant.    They  are,  therefore,  in  an  entirely  different  position  from 
those  inside  the  forty-mile  limit.    Those  inside  the  forty-mile  limit, 
ander  the  decision  of  Newhall  v.  Sanger,  bein^  sni  judice  at  the 
time  the  grant  attached  to  the  specific  odd  sections,  were  not  within 
the  terms  of  the  grant  at  all,  but  were  i-egarded,  in  a  certain  sense, 
as  otherwise  disposed  of,  and  the  subsequent  removal  of  the  cloud 
over  them  did  not  brins^  them  within  the  grant.     But  being  re- 
served, or  so  otherwise  disposed  of  as  to  prevent  the  attaching  of 
tlie  congressional,  grant.   Congress  provided  for  supplying  the 
deficiency,  not  out  of  these  same  lands  after  the  claim  should  be 
rejected,  but  out  of  other  outside  lands  that  should  be  open  to 
grant  when  the  selection  should  be  made.     Congress  intended  that 
the  company  should  have  its  ten  sections  of  land  to  a  mile  of  the 
road,  and  provided  that  the  lands  outside  might  be  selected  in 
lien  of  those  already  appropriated  inside.     In  Byan's  case,  the 
supreme  court  held  that  the  deficiency  may  be  made  up  by  selec- 
tions made  outside,  at  any  time  after  any  lands  covered  by  a  pend- 
ing claim  are  released  from  that  claim  ;  after  they  cease  to  be  sub 
judice  and  become,  in  every  sense,  public  lands,  open  to  other  dis- 
position.    Now,  the  only  difficulty  in  regard  to  this  patent  is  that 
the  selection    and   patent  were   premature.     Had   tne  company 
waited  till  after  the  rejection  of  the  Diaz  claim  before  selectiok 
selecting,  the  selection  and  patent  of  identically  the 
same  lands  would  have  been  good.     If  this  selection  and  patent 
fail,  the  defendant  has  not  yet  received  all  the  lands  to  which  it  is 
entitled ;  and  it  is  still  entitled  to  select  an  equal  amount  of  out- 
side  lands  within   the    prescribed    limits,   provided   a   sufficient 
quantity  of  unappropriated  lands  is  left  for  the  purpose.     It  does 
not  appear  that  anybody  else  has  acquired  any  interest  in  these 
hmds  patented,  and  since  they  are  patented  it  is  not  probable  that 
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any  adverse  interest  in  them  has  been  acquired.  If  this  patent 
should  be  vacated,  therefore,  being  no  longer  sub  judicey  the  de- 
fendant wonld  now  be  entitled  to  select  these  identical  lands,  to 
compensate  for  the  loss,  and  receive  another  patent  for  them.  The 
Diaz  grant  having  long  since  been  finally  rejected,  the  lands  would 
be  now  open  for  selection,  in  pursuance  of  the  decision  in  Byan's 
case.  The  result  might  be  only  the  substitution  of  another  patent 
to  the  same  lands  for  the  one  vacated,  at  a  great  deal  of  further 
trouble  and  expense  both  to  the  United  States  and  to  the  re- 
spondent. 

The  very  defence  to  this  suit,  brought  long  after  the  final  rejec- 
tion of  the  grant,  and  the  claim  now  set  up  to  the  lands  under 
these  patents,  is  a  manifestation,  now,  of  an  intent  to  select  those 
lands.  Morally  and  legally  the  defendant  is,  at  this  time,  clearly 
^  entitled  to  nave  these  identical  lands,  there  being  no 
▼orofdSto-'  adverse  claims  to  them.  There  is  really  no  equity 
^^'  shown,  now,  in  favor  of  the  government.    On  the  con- 

trary, the  equities  are  all  in  favor  of  the  defendant.  The  govern- 
ment has  realized  all  the  benefits  to  be  derived  from  the  construc- 
tion of  the  road.  It  made  the  same  innocent  mistake,  if  mistake 
there  was,  made  by  the  defendant,  whereby  the  defendant  may 
lose  a  part  of  its  lands,  and  treated  these  lands  as  subject  to  grant ; 
and  having  done  so,  it  has,  presumablv,  received  double  the  ordi- 
nary price  for  the  alternate  even  sections.  So  that  it  has,  in  fact, 
given  away  nothing  and  lost  nothing.  It  has  received  all  it  ever 
would  have  received,  had  the  grant  not  been  made,  and  the  road 
either  not  been  built  or  been  bmlt.  The  government  is  not,  and  it 
never  would  have  been,  entitled  to  anythmg  more.  Whereas,  on 
the  other  hand,  the  defendant,  in  case  of  the  vacation  of  the  patent, 
has  not  got  its  full  consideration — ^has  not  sot  all  the  land  to  which 
it  is  entitled,  andfwhich  the  government  is  bound  to  give,  and  it  is, 
now,  entitled  to  select  the  very  same  lands,  should  the  patent  be 
vacated.  In  fact,  the  probability  is  that  all  the  other  lands  have 
already  been  sold  by  the  government,  and  the  purchase-money  re- 
ceived by  it,  so  that  there  will,  at  this  time,  be  no  lands  except 
these  out  of  which  the  grant  can  be  satisfied.  It  does  not  appear 
that  the  United  States  has  assumed  any  obligation  to  any  other 
persons  with  respect  to  these  lands,  or  that  they  can  in  any  way 
sustain  any  injury  by  the  action  already  had,  merely  prematurely 
taken,  or  that  anybody  else  has  acquired  any  adverse  interest  or 
claim  in  the  lands,  or  will  in  any  way  suffer  by  reason  of  these 
patents. 

The  vacation  of  this  patent  would  involve  the  necessity  of  issuing 
another  for  the  same  or  an  equal  amount  of  other  lands,  if  any 
VAC4TI0H  "bF  there  be— of  substituting  a  new  patent  for  the  one 
PATKNT.  vacated.     Courts  of  equity  will  not  do  a  vain  thing — 

will  not  sustain  a  bill  where  no  injury  results  from  amei*e  innocent 
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error  in  fact  or  law  upon  which  it  is  based — ^and  especially  where 
that  error  consists  merely  in  doing  a  little  earlier  than  it  should  be 
done  a  thing  entirely  proper  to  be  done  at  the  right  time,  and 
which  if  now  undone  must  be  done  over  again.  "Courts  of 
equity  do  not  any  more  than  courts  of  law  sit  for  the  purpose 
of  enforcing  moral  obligations  or  correcting  unconscientious  acts 
which  are  followed  by  no  loss  or  damage."  1  Story's  Eq.  Jiir.  203. 
Much  less  will  it  interfere  where  no  iniury  results  and  there 
is  only  a  mutual  innocent  mistake,  there  being  no  moral  wrong, 
and  where  to  correct  the  mistake  in  favor  of  the  party  complain- 
ing would  be  inequitable  and  work  an  injury  to  tne  other  party. 
Besides,  if  these  lands  are  now  lost,  all  others  open  to  selection 
liaving  at  this  day- been  disposed  of,  by  reason  of  a  change  of  cir- 
cumstances the  parties  could  not  be  placed  in  statu  qv^.  1  Story's 
Eq.  Jur.  138  a,  138  c. 

1  think  this  patent  is  now  within  the  principles  established  in 
Byan's  case ;  on  these  grounds  the  bill  as  to  this  patent,  also,  should 
be  dismissed. 

A  large  portion  of  the  lands — some  six  thousand  acres,  I  believe 
— covered  by  these  patents,  and  indicated  in  the  answer  and  evi- 
dence, were  conveyed  in  fee-simple,  absolute,  to  various  paities  be- 
fore the  filing  of  this  bill,  and  the  defendant  had  at  the  commence- 
ment of  this  suit,  and  it  now  has,  no  interest  whatever  in  them. 
There  is  no  party  to  the  bill  having  any  interest  in  these  lands.  No 
decree  can  be  made  afiEecting  those  lands  without  having  the  holders 
or  somebody  before  the  court  having  an  interest  in  them.  United 
States  V.  C.  P.  B.  Co.,  8  Saw.  81.  The  grantees  of  the  patentee  of 
these  lands  are  indispensable  parties  to  the  suit.  The  bill  must  be 
dismissed  as  to  those  lands  on  this  ground  also. 

So,  also,  the  defendant  has  conveyed  all  of  these  lands,  in  trust, 
to  secure  the  payment  of  ten  millions  of  bonds  issued 
and  put  upon  the  market.  Although  the  respondent  is  S^if^^S^jSJ^ 
interested  in  the  residuum  after  paying  the  bonds,  and 
is,  tlierefore,  a  proper  and,  doubtless,  a  necessary  party  as  to  all 
the  lands  not  absolutely  conveyed,  as  before  stated,  there  is  no 
bondholder,  trustee,  or  representative  of  the  bondholder,  made  a 
party  to  the  suit,  and  no  decree  can  be  made  affecting  their  rights, 
without  their  presence.^ 

It  is  but  just  to  observe,  on  behalf  of  the  government,  that  this 
suit  was  commenced  after  the  decision  of  !Newhall  v.  Sanger,  92 
TJ.  S.  761,  and  before  the  decision  in  Ryan  v.  C.  P.  R.  Co.,  99 
Id.  382,  and,  in  all  probability,  without  noticing  the  distinction 
established  by  the  latter  case,  which  takes  this  suit  out  of  the  rule 
laid  down  in  the  former.  Had  the  lattei*  esse  been  decided  before 
the  commencement  of  this  suit,  it  is  but  reasonable  to  presume 
that  it  never  would  have  been  instituted. 

The  answer  denies  that  certain  portions  of  the  lands  embraced 
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in  the  first  patent  of  1871,  and  some  embraced  in  the  other  patents, 
were  within  the  exterior  boundaries  of  the  Diaz  grant,  and  all^ 
that  thejare  whoUj  outside  those  boundaries.  If  this  be  so,  those 
lands  so  situated  are,  in  any  event,  properly  patented  to  die  de- 
fendant, and  the  title  to  them  is  perfect.  Whether  they  are  within 
the  exterior  boundaries  of  the  I>iaz  grant  or  not  depends  upon 
how  those  boundaries  are  located,  and  probably  no  two  surreyors. 
if  left  to  themselves,  would  have  located  them  alike.  Survejor- 
^neral  Hai*denburg  located  them  in  1873,  and  Colonel  Yon 
Schmidt  a£:ain  located  them  in  1880,  under  the  direction  and  super- 
vision of  Surveyor-general  Wagner,  and,  I  presume,  expressly  for 
the  purposes  of  this  suit,  as  I  know  of  no  other  occasion  for  their 
determination,  but  these  locations  differ  very  widely.  In  ray  judg- 
ment, Wagner's  location  is  much  more  accurate  than  Hardenburgf^ 
Wagner's  seems  to  have  been  located  upon  the  principles  stated  and 
approved  by  Mr.  Justice  Field  in  Henshaw  t;.  bissell,  18  Wall.  262, 
decided  after  Hardenburg^s  location  was.  made.  Says  Mr.  Justice 
Field :  ^'  With  the  breadth  of  the  tract  stated,  the  quantity  limited, 
the  southern  and  eastern  lines  designated,  all  the  elements  are  given 
essential  to  the  complete  identification  of  the  land.  A  grant  of 
land  thus  identified,  or  having  such  descriptive  features  as  to  render 
its  identification  a  matter  of  absolnte  certainty,  entitled  the  grantee 
to  the  specific  tract  named."     Id.  253. 

I  think  upon  the  principle  thus  stated  we  have  the  elements 
from  which  the  exterior  boundaries  of  the  Diaz  grant  can  be  ascer- 
tained with  reasonable  certainty.  It  is  described  in 
^SToSn,  ^  ^^  petition,  and  the  annexed  degiflOj  which  was  an  un- 
usually ^ood  one.  We  find  from  these  documents  that 
his  grant  was  ^' joinmg  to  the  north  with  Mr.  Larkin's  farm,  to  the 
sontn  with  the  plains,  also  vacant;  to  the  east  with  lands  already 
solicited,  and  to  the  west  by  the  mountains ;  and  the  quantity  was 
eleven  square  leagues.  Turning  to  the  de&iflo  we  find  it  platted 
in  a  parallelogram,  as  bounded  on  the  north  by  Larkin's  land,  be- 
yond which  we  cannot  go,  on  the  east  by  Jimeno's  grant,  on  the 
south  by  a  line  drawn  at  right  angles  to  the  westward  from  Jimeno^s 
west  line,  on  the  south  of  whicn  line  the  lands,  for  a  distance  of 
many  miles,  appear  to  be  vadant.  The  mountains  are  sketdied  to 
the  west.  ^ 

Thus  we  have  all  the  elements  for  locating  the  grant  with  proxi- 
mate and  reasonable  precision.  Larkin's  line  on  the  north,  Jimeno's 
on  the  east,  the  mountains  on  the  west,  and  the  quantity.  Taking 
these  ^ven  boundaries,  and  the  fourth  can  only  be  drawn  just  far 
enough  south  to  take  in,  with  the  other  three  boundaries,  eleven 
square  leagues  of  land.  On  any  other  principle  there  would  be 
no  certainty  whatever,  for  the  south  line  might  just  as  wdl  be 
drawn  fifty  miles  further  south  as  five. 

This  appears  to  me  to  be  the  only  reasonable  way  of  detenniniDg 
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the  exterior  boundaries  of  the  Diaz  grant,  and  I  adopt  it.  It  seems 
to  have  the  approval  of  the  United  States  supreme  court,  and  this 
seems  to  be  the  theory  of  Surveyor-general  W  agner's  survey,  in 
1880,  and  the  boundaries  so  located  to  have  his  approval.  Upon 
this  location  of  the  exterior  boundaries  of  the  grant  a  considerable 
portion  of  tlie  land  in  the  oldest  patent  issued,  as  well  as  in  the 
others,  lies  entirely  outside  of  the  exterior  boundaries  of  the  grant, 
and  they  were  public  lands,  not  mbjvdicej  at  the  time  of  the  selec- 
tion and  patent ;  and  were  then  subject  to  be  taken  by  the  railroad 
grant,  and  were  rightfully  patented.  On  this  ground,  also,  the  bill 
mast  he  dismissed  as  to  all  the  lands  embraced  in  the  several 
patents  which  lie  north  of  the  south  line  of  Larkin's  rancho,  and 
aU  lying  south  of  a  line  drawn  from  the  Jimeno  ranch  westward 
to  the  mountains,  far  enough  south  of  Larkin's  line  to  embrace 
eleven  square  leagues  of  land. 

.  The  bul  must  be  dismissed  on  the  several  groimds  indicated,  and 
it  is  so  ordered. 

See  arinneU  «.  Railroad  Co.,  6  Am.  &Eng.  RR  Cas.  518;  Cedar  Rapids, 
etc,  BaOzoad  Co.  v.  Herring,  14  lb.  587. 


Btbeb 
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ObEGON  and  CALIFOSlinA  B.  Co. 

{Ainanee  Ca$4,  U.  8.  C.  (7.,  IHitriet  of  Oregon,    Feb.  19, 1886.) 

The  grant  of  lands  and  the  right  of  way  to  the  O.  &  C.  R  Co.  by  the 
•ct  of  Jnly  25,  1806  (14  Stat.  289),  and  the  act  of  June  25,  1868  (15  Stat. 
80),  coiutraed  to  be:  1.  A  grant  of  the  odd  sections  of  land  witiiin  ten 
milet  on  each  side  of  the  line  of  the  road,  not  otherwise  appropriated  or 
disposed  of  under  the  laws  of  the  United  States  prior  to  the  dennite  location 
of  laid  line,  on  condition  that  the  road  is  completed  by  July  1,  1880,  for  a 
breach  of  which  condition  the  grantor  alone  can  claim  a  forfeiture ;  2.  The 
grant  of  the  right  of  way  absolute,  to  take  effect  on  the  definite  location  of 
the  line  of  the  road  from  the  passage  of  the  act  of  1866  as  against  any  per- 
son claiming  under  a  settlement  or  appropriation  subsequent  to  the  passage 
thereof,  without  condition,  save  that  which  the  law  tacitly  annexes  to  the 
grant  of  any  such  franchise,  the  liability  to  be  lost  or  forfeited  for  non-user 
ascertained  and  determined  in  a  judicial  proceeding  instituted  by  the  gov- 
ernment for  that  purpose. 

The  declaration  in  section  8  of  the  act  of  1866,  that  in  case  the  road  is 
not  completed  by  the  time  prescribed  ^' this  act  shall  be  null  and  void," 
taken  in  connection  with  the  context,  that  the  lands  not  patented  to  the 
company  at  the  date  of  any  such  failure  '^  shall  revert  to  the  United  States," 
and  the  general  purpose  of  the  act,  and  the  policy  of  Congress  in  passine  it, 
amonnts  to  nothing  more  than  a  declaration  that  the  lands  are  granted  on 
the  condition  that  if  the  road  is  not  completed  in  due  time  the  portion  then 
remaining  unpatented  or  unearned  may  be  reclaimed  by  the  United  States. 
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AcmoN  to  recover  damages.    The  opinion  states  the  facts. 
Edward  B.  Watson  and  James  F.  Watson  for  plaintiff. 
E.  C,  Bronaugh  for  defendant. 

Deadt,  J. — This  action  was  brought  in  the  circuit  court  of  the 
FuoTB.  State,  for  Jackson  county,  to  recover  damages  for  an 

alleged  injury  to  a  water-ditch. 

inie  defendant  answered,  denying  sundry  alle^tions  in  the  com- 
plaint, and  then  set  up  a  title  or  right  of  way  in  itself,  over  the 
hxnis  in  quOy  under  an  act  of  Congress,  to  which  defence  the  plain- 
tiff demurred. 

Thereupon  the  cause  was  removed  by  the  defendant  to  this 
court,  as  one  arising  under  a  law  of  the  Ignited  States,  where  the 
questions  arising  on  the  demurrer  were  argued  by  counsel. 

It  is  alleged  in  the  complaint  that  the  defendant  is  a  corporation 
duly  or^nized  under  the  laws  of  Oregon ;  that  on  September  3, 
1883,  the  plaintiff  was  the  owner  in  fee  of  an  undivided  half- 
interest  in  a  certain  water-ditch  and  right,  situated  on  the  south  side 
of  Bogue  river,  in  &iid  county,  and  m  the  possession  thereof,  as 
tenant  in  common  with  Daniel  Fisher,  when  he  and  said  Fisher, 
in  consideration  of  two  hundred  and  fifty  dollars  paid  the/n  by 
the  defendant,  conveyed  to  it  the  right  to  enter  on  said  ditch  and 
construct  and  operate  its  railway  over  the  same;  on  condition, 
however,  that  it  would  not  impair  or  obstruct  the  use  or  enjoy- 
ment of  said  ditch  by  said  grantors,  to  which  condition  the  de- 
fendant assented,  and  entered  into  possession  of  the  premises  in 
pursuance  of  said  deed  and  subject  to  said  condition ;  that,  not- 
withstanding, the  defendant  constructed  its  road  across  said  ditoh 
in  such  a  manner  as  to  permanently  obstruct  and  destroy  the  same ; 
and  that  the  defendant  has  appropriated  said  ditch  to  its  exclusive 
use,  so  as  to  prevent  the  flow  oi  water  therein  where  said  road 
crosses  the  same,  to  the  damage  of  plaintiff  seven  thousand  dollars. 

It  is  stated  in  the  defence  in  question,  that  the  defendant  was 
incorporated  to  construct  and  operate  a  railway  and  telegraph  line 
from  Portland  to  the  southern  boundary  of  the  State ;  tiiat  by 
section  3  of  the  act  of  July  25, 1866  (14  Stat.  240),  entitled  ''An 
act  granting  lands  to  aid  in  the  construction  of  a  railway  and 
telegraph  line  from  the  Central  Pacific  R.  in  California  to  Port- 
land, Oregon,"  there  was  granted  to  the  defendant  the  right  of 
way  through  the  public  domain,  to  the  extent  of  two  hundred  feet 
in  width  wherever  its  road  might  be  located  on  said  lands;  that 
the  ditch,  at  the  point  alleged  to  be  injured,  was  located  and  dug, 
and  is  situated  on  the  public  domain,  where,  on  July  25,  1866,  the 
defendant,  by  virtue  of  the  grant  aforesaid,  had  the  right  to  locate 
its  road,  in  doing  which  and  in  constructing  and  operating  the  same 
it  became  necessary  for  the  defendant  to  appropnate  two  hundred 
feet  in  width  of  the  land  over  which  said  oitcn  was  located,  and 
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construct  and  operate  its  road  thereon,  and  that  any  injury  wliich 
was  done  to  said  ditch  was  the  result  of  such  construction  and 
operation,  and  not  otherwise;  that  on  May  17,  1879,  said  Fisher 
attempted  to  appropriate  the  land  in  question  to  his  use  under  the 
mining  laws  of  the  United  States,  and  therefore  constructed  said 
ditch  over  said  "  right-of-way  land,"  which  is  the  only  claim  said 
Fisher  ever  had  or  made  thereto,  and  the  plaintiff  claims  under 
said  Fisher,  and  never  had  or  made  any  other  claim  to  the  prem- 
ises than  the  one  so  derived ;  and  that  the  defendant  took  nothing 
by  said  deed  from  tlie  plaintiff,  for  that  it  then  owned  by  virtue  of 
said  grant  all  the  right  and  property  pretended  to  be  conveyed 
thereby. 

The  causes  of  demurrer  assigned  to  this  defence  are  :  1.  It  does 
not  state  facts  sufficient  to  constitute  a  defence;  2.  The  plaintiff 
is  estopped  on  the  facts  stated  from  claiming  the  right  of  way 
under  said  act  of  July  25,  1866  ;  and  3.  The  defendant  forfeited 
its  right  of  way  under  said  grant  by  its  failure  to  complete  itis 
road  over  the  same  on  or  before  July  1,  1876. 

By  section  2  of  the  act  of  1866  there  was  granted  to  the  de- 
fendant, to  aid  in  the  construction  of  its  road,  every  alternate  sec- 
tion of  the  public  lands,  designated  by  odd  numbers, 
to  the  amount  of  ten  such  sections  per  mile,  not  other-  ^  ^' 
wise  disposed  of  by  the  United  States,  with  the  right  to  select 
from  the  odd  sections  within  ten  miles  of  each  side  of  said  grant 
lands  in  lieu  of  any  that  may  be  so  disposed  of  prior  to  the  loca- 
tion of  the  line  of  said  road. 

And  by  section  3  there  was  granted  to  it  the  right  of  wa^  over 
the  public  lands  to  the  extent  of  one  hundred  feet  on  each  side  of 
the  road,  where  the  same  may  pass  over  said  lands. 

Bv  sections  6  and  8  of  said  act  it  is  provided  that  unless  ^^  the 
whole"  of  the  road  is  completed  before  July  1,  1875,  the  "act 
shall  be  null  and  void,  and  all  the  lauds  not  conveyed  by  patent  to 
said  company"  at  the  date  of  said  failure  "  shall  revert  to  the 
United  States."  But  by  the  act  of  June  25, 1868  (15  Stat.  80), 
the  time  for  completing  the  road  was  extended  to  July  1,  1880. 

It  is  nowhere  directly  stated  that  the  road  was  not  completed 
within  the  time  prescribed  by  Congress,  but  it  is  fairly  inferar 
ble  that  such  is  the  case  from  the  fact  stated  in  the  ^^  ^^  ^ 
complaint,  and  not  denied  in  the  defence,  that  on  Sep-  plbted  in  timb 
tember  3, 1883,  the  defendant  took  a  deed  from  the  '■™*^*"'™- 
plaintiff  giving  the  former  the  right  to  construct  and  operate  its 
road,  at  a  point  between  the  termini  thereof,  across  the  ditch  of 
the  latter.    And  it  is  a  matter  of  such  common  notoiitey  that  the 
road  was  not  constructed  south  of  Boseburg  until  after  1880,  and 
it  is  not  yet  quite  completed  to  the  southern  boundary  of  the  State, 
that  the  court  may  well  take  judicial  notice  of  the  fact ;  and  on 
the  argument  it  was  practically  admitted. 
24  A.  &  E.  R.  Cas.— 9 
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This  act  is  a  present  grant,  but  the  particular  sections  that  pass 
to  the  company  under  it  cannot  be  ascertained  until  the  route  is 
WHO  TO  TAXB  definitely  located.  But  when  ascertained,  the  title  at- 
kon^f^j^bSt  taches  from  the  date  of  the  act.  It  is  also  a  ^rant 
oFooKDinoNs.  made  on  a  condition  subsequent — that  the  road  shSl  be 
completed  by  a  prescribed  time.  But  no  one  can  take  advan- 
tage of  a  breach  of  this  condition  but  the  government — the 
grantor — and,  in  the  nature  of  things,  it  can  only  do  so  by 
judicial  proceedings  authorized  by  law,  or  a  legislative  resumption 
of  the  grant. 

This  well-settled  rule  of  law,  concerning  the  operation  of  a  con- 
dition subsequent  annexed  to  an  estate  in  lands  in  fee,  and  the 
effect  of  a  breach  thereof,  has  been  uniformly  applied  by  the  Su- 
preme  Court  to  the  grants  of  the  public  lands,  made  by  Congress  in 
aid  of  the  construction  of  railways,  with  the  condition  annexed 
that  they  should  be  completed  within  a  specified  time.  Raili-oad 
V.  Smith,  9  Wall.  97;  Schulenberg  v.  Harriman,  21  Id.  60;  Lea- 
venworth K.  Co.  V.  United  States,  92  U.  S.  740 ;  Mo.  R  Co.  v.  K 
P.  R.  Co.,  97  Id.  496. 

But  counsel  for  the  demurrer  contend  that  the  language  of  the 
act  of  1866  is  peculiar,  and  that  by  operation  of  section  8  the  act 
coMTRucnow  becomes  "  null  and  void,"  at  once  and  m  totOj  when- 
OF  ACT.  QyQY  and  as  soon  as  there  is  a  breach  of  the  condition 

concerning  the  completion  of  the  road. 

But  the  general  expression,  '^  this  act  shall  be  null  and  void," 
is  qualified  by  the  words  immediately  following,  ''  and  all  the 
lands  not  conveyed  by  patent  to  said  company  .....  at  the 
date  of  any  such  failure  shall  revert  to  the  tfnited  States."  This 
shows  how  far  and  for  what  purpose  the  act  would  in  such  contin- 
gency become  "  null."  Certainly,  it  would  not  become  "  null " 
as  to  the  lands  already  patented  under  it,  or  earned  in  purenanoe 
of  it.  In  other  woras,  it  is  to  become  "null"  only  so  far  as  to 
allow  the  grantor  to  resume  the  grant,  on  a  failure  to  comply 
with  the  condition,  and  then  only  as  to  the  lands  remaining  un- 
patented or  unearned.  And  but  for  this  qualification  the  grant 
might  have  been  wholly  resumed  or  forfeited  for  any  failure 
to  comply  with  the  condition,  even  in  the  construction  of  the 
last  mile.  And  this  construction  of  the  section  is  in  harmony  with 
the  general  purpose  of  the  act  and  the  policy  of  Congress  in  mak- 
ing the  grant. 

In  the  leading  case  of  Schulenberg  v.  Harriman,  supray  the  act 
making  the  grant  did  not,  it  is  true,  declare  that  the  same  should 
become  "  nufi  and  void  "  on  a  failure  to  complv  with  the  condition 
and  complete  the  road.  But  it  did  provide  what  in  ray  judgment 
is  but  the  le^l  equivalent  in  this  respect  of  section  8  of  the  act  of 
1866;  namely,  "If  said  road  is  not  completed  within  ten  yeare,  no 
further  sales  shall  be  made,  and  the  landis  unsold  shall  revert  to  the 
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United  States."  And  so  thereafter  the  act  would  cease  to  have  any 
force  or  effect,  and  practically  would  be  "  null." 

Nor  did  the  failure  to  complete  the  road  by  July  1, 1880,  in  any 
view  of  the  matter,  causo  the  act  of  1866  to  become  *'  null "  as  to 
the  right  of  way.  The  grant  of  the  right  of  way  is  a  act  hot  hull 
separate  and  distinct  matter  from  that  of  the  lands  to  w4t?  *"*"  ^' 
aia  in  the  construction  of  the  road.  The  reversion  or  forfeiture 
provided  for  in  section  8  of  the  act  of  1866  does  not  include  the 
right  of  way,  but  is  limited  to  the  ''  lands"  remaining  unpatented 
or  unearned  at  the  time  of  the  failure.  The  grant  of  the  riffht  of 
way  is  without  condition,  except  that  which  the  law  tacitly  an- 
nexes to  all  such  easements,  the  liability  to  be  lost  or  forfeited 
for  non-user,  ascertained  and  determined  in  a  judicial  proceed- 
ing instituted  by  the  government  for  that  purpose.  But  it  is 
also  a  pi*e8ent  absolute  grant,  and  takes  effect  when  the  line  of  the 
road  is  located  from  the  date  of  the  act,  as  against  any  intervening 
claim  or  settlement  whatever.  Whoever  settled  on  or  appropri- 
ated for  any  purpose,  under  any  law  of  the  United  States,  any  por- 
tion of  the  public  lands  on  the  possible  line  of  this  road  after  jTuly 
25,  1866,  did  so  subject  to  this  grant  of  the  right  of  way  to  this 
defendant. 

It  appears  from  the  defence  that  the  plaintiff  never  was  the 
owner  oi  the  land  in  question,  but  that  it  has  been  occupied  or 
appropriated  by  him  and  those  under  whom  he  claims  since  May, 
1879,  under  the  act  of  July  26,  1866  (14  Stat.  253),  entitled  "An 
act  granting  the  right  of  way  to  ditch  and  canal  owners  over  the 
public  lands  and  for  other  purposes." 

But  this  occupation  commenced  long  after  the  passage  of  the 
act  granting  the  right  of  way  over  this  land  to  the  defendant,  and 
is  subordinate  thereto.  And  this  is  so  without  reference  to  the 
fact  that  the  act  under  which  the  ditch  was  dug  is  one  day  later 
in  time  than  the  other.  For  no  one  can  claim  any  right,  under 
that  act,  to  any  particular  place  or  piece  of  ground  prior  to  his 
occupation  or  appropriation  of  the  same  thereunder. 

The  conclusion  here  reached  in  regard  to  the  nature  and  effect 
of  the  grant  of  the  right  of  wa^  to  the  defendant  is  fully  sustained 
by  the  supreme  court  in  Railway  Co.  v.  Ailing,  99  aothoritibs 
U.  8.  474,  and  Railway  Co.  v.  Baldwin,  103  Id.  428.  "^«^">- 
In  the  latter  of  these  cases,  Mr.  Justice  Field  suggests  the  reasons 
why  grants  of  land  in  aid  of  the  construction  of  railways  have 
generally  been  made  subject  to  the  right  of  appropriation  by  indi- 
viduals under  the  pre-emption  and  other  like  laws  of  the  t/nited 
States,  between  the  date  of  the  act  making  the  gi*ant  and  the  fix- 
ing of  the  limits  and  operation  of  the  grant  by  the  definite  loca- 
tion of  the  line  of  the  road ;  while  those  of  the  mere  right  of  way 
have  been  made  absolute  and  to  take  effect  from  the  passage  of 
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the  act,  as  against  any  location,  claim,  or  settlement  made  after  tbe 
date  of  the  grant  and  before  the  definite  location  of  sneh  right 

He  says :  "  The  grant  of  the  right  of  way  ....  contains  no 
reservations  or  exceptions.  It  is  a  present  absolnte  grant,  subject 
to  no  conditions  except  those  necessarily  implied,  such  as  that  the 
road  shall  be  constructed  and  used  for  the  purposes  designed.  !Nor 
is  there  anything  in  the  policy  of  the  government  with  respect  to 
the  public  lands  which  wonld  call  for  any  qualification  of  the 
terms.  Those  lands  would  not  be  the  less  valuable  for  settlement  br 
a  road  running  through  tliem.  On  the  contrary,  their  value  would 
be  greatly  enhanced  fliereby.  The  right  of  way  for  the  whole  di^ 
tance  of  the  proposed  route  was  a  very  important  part  of  the  aid 
given.  If  the  company  could  be  compelled  to  purchase  its  way 
over  any  section  that  might  be  occupied  in  advance  of  its  location. 
very  serious  obstacles  would  be  often  imposed  to  the  progi-e&s  of 
the  road.  For  any  loss  of  lands  by  settlement  or  reservation, 
other  lands  are  given,  but  for  the  loss  of  the  right  of  way  bj  these 
means  no  compensation  is  provided,  nor  could  any  be  given  bj  the 
substitution  of  another  route." 

In  the  construction  of  this  ditch  on  the  possible  line  of  the  de- 
fendant's right  of  way  from  Portland  to  the  southern  boundary  of 
the  State,  the  parties  engaged  therein  took  the  risk  that  such  line 
might  be  located  on,  along,  or  across  the  same,  in  which  case  their 
right  under  the  ditch  ana  canal  act  of  1866  must  so  far  yield  to 
the  prior  and  better  right  of  the  defendant  under  the  railway  act 
of  the  same  year.     Doran  v.  Central  Pacific  R.  Co.,  24  Cal.  259. 

In  this  case  the  court  say :  **  The  grant  by  Congress  of  the  right 
of  way  over  any  portion  of  the  public  land  to  which  the  UniTed 
States  have  title,  and  to  which  private  rights  have  not  been 
attached  under  the  laws  of  Congress,  vests  in  the  ^ntee  the  fnll 
and  complete  right  of  entry  for  the  purpose  of  enjoying  the  right 
granted,  and  no  peraon  claiming  in  his  own  right  any  interest  in 
the  lands  can  prevent  the  grantee  from  entering,  in  pnreoance  of 
his  grant,  or  can  recover  damages  that  may  necessarily  be  occa- 
sioned by  such  entry.'' 

But  the  plaintiff  contends  that  the  defendant  is  estopped  by  the 
EsTopno.  TO  acceptance  of  the  deed  of  September  3,  1883,  from  a.^ 
TiTLB.  serting  its  prior  title  to  the  premises  under  the  act  of 

1866,  granting  it  the  right  of  way  over  tne  same. 

It  is  a  well-established  rule  of  law  that  ordinarily  a  vendee  is  under 
no  obligation  to  support  his  vendor's  title,  and  tlierefore  he  is  not 
estopped  to  deny  the  same,  except  in  a  few  cases  where  hie  conduct, 
in  so  doing,  would  be  repugnant  to  his  acceptance  of  the  grantors 
deed,  or  a  claim  made  under  it.  Society,  etc,  v.  Pawlet,  4  Pet. 
606 ;  Blight  v.  Rochester,  7  Wheat.  647 ;  Croxall  v.  Sherred,  ^ 
Wall.  287 ;  Merryman  v.  Bourne,  9  Id.  600 ;  Sparrow  v.  Kingman, 
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1  N.  Y.  242;  Coakley  v.  Penny.  3  Ohio  St.  344;  Stark  v.  Starr, 
1  Saw.  24;  Bigelow  on  Estoppel,  294. 

This  is  a  peculiar  case,  and  my  attention  has  not  been  called  to 
one  that  is  its  exact  parallel. 

At  the  date  of  his  deed,  the  plaintifPs  ditch  was  constructed 
along  and  aci'oss  the  premises,  but  the  legal  right  to  the  use  and 
possession  thereof  for  the  purpose  of  its  incorporation  was  in  the 
defendant.  From  the  date  of  the  definite  location  of 
the  line  of  the  defendant's  road,  the  plaintiff  had  no  trbspassbb  ov 
right  or  easement  to  or  in  the  land  within  the  defend-  "^"  ^'  ^^^' 
ant's  right  of  way,  and  was,  to  all  intents  and  purposes,  a  naked 
trespasser  thereon.  He  therefore  had  nothing  to  sell  or  convey  to 
the  defendant.  His  possession,  if  any,  was  merely  constructive. 
Under  these  circumstances,  the  parties  appai'ently  supposing  that 
the  plaintiff  had  acquired  some  right  to  now  the  water  over  the 
premises,  the  defenoant  purchased  the  privilege  of  constructing 
and  operating  its  road  across  and  along  tne  ditch  for  two  hundred 
and  fifty  dollars,  and  on  the  further  condition  that  it  would  not 
thereby  obstruct  or  impair  the  same. 

Bat  this  condition  or  covenant  being  incident  to  and  dependent 
CD  the  conveyance  of  some  ri^ht  in  the  premises  to  the  defendant, 
if  tlie  latter  is  at  liberty  to  show  that  nothing  passed  by  such  con- 
veyance, the  condition  or  covenant  is  left  without  consideration  or 
support,  and  falls  to  the  ground.  But  if  there  is  any  good  reason 
in  law  or  justice,  notwithstanding  the  want  of  title  in  the  plaintiff, 
tiiat  the  defendant  should  keep  this  condition  or  covenant,  it  will 
be  estopped  to  show  a  want  of  consideration  from  the  plaintiff. 

Bnt  the  plaintiff  has  i*cally  parted  with  nothing,  nor  has  the  de- 
fendant obtained  anything  from  him,  although  it  has  paid  the 
plaintiff  two  hundred  and  fifty  dollars.  The  ditch  was  dug  on 
wliat  turned  out  to  be  the  defendant's  right-of-way  land,  and  the 
plaintiff  in  consenting  to  allow  it  to  construct  and  operate  its  road 
thereon  surrendered  nothing  to  which  it  had  any  legal  right.  The 
conveyance  was  altogether  an  idle  and  superfluous  act,  and  what- 
ever misapprehension  of  the  pai*ties,  as  to  tlieir  rights  in  the  prem- 
ises, may  nave  induced  it,  in  legal  effect  it  is  a  mere  nullity. 

The  case  of  Holden  v.  Andi'ews,  38  Cal.  119,  is  somewhat  analo- 
gous. 

Holden  being  in  possession  of  a  tract  of  the  public  land,  sold  or 
abandoned  the  same  to  Andrews  for  a  specified  sum,  to  be  paid  in 
the  future.  Andrews  failed  to  pay,  and  Holden  brought  an  action 
to  recover  the  possession  of  the  land,  in  which  he  had  judgment. 
On  the  trial,  the  defendant  offered  to  prove  that  since  the  sale  he 
had  acquired  the  title  from  the  United  States  under  the  homestead 
law,  which  was  not  allowed,  on  the  ground  that  he  was  estopped 
from  setting  up  the  after-acquired  title  from  the  United  States 
without  first  surrendering  the  possession  obtained  by  his  purchase 
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from  the  plaintiff.  On  appeal,  the  judguieut  was  reversed  and  a 
new  trial  ordered.  The  opinion  of  the  court  was  delivered  by  Mr. 
Justice  Sawyer,  who  said :  ^*  We  think  this  is  not  a  case  that  falls 
within  the  rule.  The  plaintiff  did  not  pretend  to  have  any  other 
title  than  by  naked  possession." 

In  Coakfey  v.  Penny,  supra^  847,  the  court  says :  "  The  deci- 
sions in  this  country,  in  which  the  grantee  and  those  daiming  un- 
der him  were  held  to  be  estopped  to  deny  the  title  of  the  grantor, 
were  cases  in  which  the  gi*antee  received  and  held  possession  under 
the  conveyance  and  relied  upon  it  as  his  source  of  title,  and  not 
where  the  grantee  held  the  title  under  a  prior  and  independent 
conveyance." 

Here  the  defendant  derived  nothing  from  the  plaintiff,  and  does 
not  rely  on  his  conveyance  as  a  source  of  title,  but  does  rely  on  a 
title  derived  from  the  United  States  prior  to  such  conveyance. 

On  the  whole,  my  judgment  is  that  this  case  is  not  an  exception 
to  the  rule  which  allows  a  vendee  to  denv  his  grantor's  title.  And 
from  the  facts  stated  in  this  defence  it  clearly  appears  that  the  de- 
fendant took  nothing  by  the  conveyance  from  the  plaintiff,  and  is 
therefore  not  bound  to  Keep  the  condition  or  covenant  therein  con- 
cerning the  plaintiff's  ditch. 

The  demurrer  must  be  overruled,  and  it  is  so  ordered. 

Railroad  Land  Qranti — Act  of  Congress  conferring  Right  of  Way— 
Aeeoptanco  of  Conditions. — ^Tbe  act  of  Congress  approved  March  3^  1675. 
entitled  **  An  act  granting  to  railroads  the  right  of  way  through  public  lands 
of  the  United  States,"  is  in  the  nature  of  a  general  offer,  which  takes  effect 
and  becomes  operative  as  a  ^ant  to  a  railroad  company  only  when  it  bis 
accepted  its  terms  by  a  compliance  with  the  conditions  precedent  prescribed 
in  the  act,  and  then  only  as  of  that  date.  Red  River,  etc.,  R  Co.  o.  Sture 
(Minn.  1884),  20  N.  W.  Repr.  229. 

Title  to  Land  Fixed  by  Location  of  Railroad, — As  soon  as  the  location  of 
the  railroad  is  fixed,  the  title  of  the  lands  granted  it  by  Congress  becomes  so 
fixed  that  it  is  not  liable  to  be  defeated  by  any  entry  or  action  of  SDOther 
person.  Schulenberg  «^  al.  v.  Harriman,  21  Wall.  44;  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Grinnell,  51  Iowa,  476;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  447  ;&.  c^  103 
U.  8.  730 ;  Simonson  «.  Thompson,  25  Minn.  450 ;  Missouri,  E.  &  T.  R.  Co. 
V,  Noyes,  25  Eans.  840 ;  s.  c,  5  Am.  &  Eng.  R.  R  Cas.  440 ;  Baltimore,  etc.. 
R.  Co.  V.  LawBon,  10  Am.  &  Eng.  R.  R.  Cas.  655.  But  in  a  contest  between 
two  railroad  companies  it  seems  that  this  principle  does  not  apply. 

Railroad  LinOf  when  fixed.— The  line  of  definite  location  of  a  rulroad. 
which  determines  the  rights  of  railroad  companies  to  land  under  land- grant 
acts  of  Congress,  is  definitely  fixed  within  the  meaning  of  those  acts  by  fil- 
ing the  map  of  its  location  with  the  commissioner  of  the  general  land-office 
at  Washington.    Elansas  P.  R.  Co.  t>.  Dunmeyer,  113  U.  S.  629. 

Railway  Route  "  definitely  fixed,"  when. — The  route  was  ^*  definitely  fixed" 
within  the  intention  of  the  act  of  Congress  of  July  28,  1866,  makine  a  land 
grant  to  the  St.  Joseph  &  Denver  R.  Co.,  so  that  the  grant  attached  to  ad- 
joining sections  when  the  route  was  adopted  by  the  company  and  a  map 
designating  it  filed  with  the  Secretary  of  the  Interior.  Walden  v.  Enerals, 
114  U.  S.  878. 

Title  to  Land  Grants  dates  back  to  Original  Act.— In  the  case  of  congrefl- 
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sional  land  grants  upon  the  location  of  the  road,  the  title  to  the  lands  granted 
relates  back  to  the  date  of  the  origrlnal  act  of  Congress.  Flint  &  P.  M.  R 
Co.  9.  Gordon,  41  Mich.  420;  Missouri,  E.  &  T.  R.  Co.  e.  Kansas  Pacific  R. 
Co.,  97 U.  8. 491 ;  Grinnell  t>.  Railroad  Co.,  103  U.  S.  739 ;  s.  c,  5  Am.  &  £ng. 
R.  R.  Gas.  447;  St.  Joe  &  C.  R  Co.  «.  Baldwin,  108  U.  S.  426 ;  s.  c,  5  Am.  & 
Eng.  R.  R.  Cas.  408;  Van  Wyck  v.  Knox  &  Co.,  106  U.  B.  360 ;  Ccd;ir  Rapids  & 
Mo.  River  R.  Co.  v.  Herring  et  al,,  110  U.  8.  27 ;  s.  c,  14  Am.  &  Eng.  R.  R.  Cas. 
537;  Northern  P.  R  Co.  v.  Majors,  14  Am.  &  Eng.  R.  R.  Cas.  487;  Swann  et 
al.  9,  Lindsey,  14  Am.  &  Eng.  R.  R.  Cas.  504 ;  Swann  et  al,  v,  Larmore,  14 
Am.  &  Eng.  R.  R.  Cas.  519;  8outbern  P.  R.  Co.  v.  Bull  et  oZ.,  supra. 

Title  to  Lieu  Lands  fixed  by  Selection  only^ — The  mere  location  of  a 
nilroad  does  not  vest  in  it  any  title  to  indemnity  or  lieu  lands.  No  title  to 
these  accrues  until  they  are  actually  selected  according  to  law.  Missouri,  K. 
&  T.  R.  Co.  V.  Noyes,  24  Kans.  340;  s.  c,  5  Am.  &  Eng.  R.  R.  Cas.  440; 
Atchison,  T.  &  8.  F.  R.  Co.  v.  Rock  wood,  25  £:an8.  292;  s.  c,  5  Am.  &  Eng. 
R.R.  Ca8.482;  Chicago,  R.  L  &  P.  R.  Co.  v,  Grinnell,  103  U.  S.  739;  s.  c,  5 
Am.  &  Eng.  R.  R.  Cas.  447;  Kansas  P.  R.  Co.  v.  Atchison,  T.  &  8.  F.  R.  Co., 
113  IT.  S.  414;  s.  c,  supra. 

Land  Qrant — Exemption  from  Entry  by  Homesteader. — ^The  act  of  July 
3,  1866,  14  8t.  79,  which  authorized  the  8ecretary  of  the  Interior  to  with- 
draw certain  lands  from  sale  on  filing  a  map  of  the  general  route  of  the 
road  with  him,  did  not  reserve  such  lands  from  entry  under  the  pre-emption 
sod^  homestead  laws.     Kansas  P.  R.  Co.  v,  Dunmeyer,  113  U.  8.  629. 

Homesteader  charged  with  Notice  of  Prior  Railway  Land  Grant. — A  party 
entering  lands  included  in  the  grant  of  July  23,  1866,  subsequently  to  the 
performance  bj  the  company  of  the  conditions  required  in  that  act,  is  affected 
with  notice,  and  can  take  no  title.     Walden  v.  Knevals,  114  U.  8.  373. 

Homestead — Failure  to  Comply  with  Statute. — The  subsequent  failure  of 
the  person  making  such  claim  to  comply  with  the  acts  of  Congress  concem- 
iag  residence,  cultivation,  and  building  on  the  land,  or  his  actual  abandon- 
ment of  the  claim,  does  not  cause  it  to  revert  to  the  railroad  company  and 
become  a  part  of  the  grant.  The  claim  having  attached  at  the  time  of  filing 
the  definite  line  of  the  road,  it  did  not  pass  by  the  grant,  but  was,  by  its 
express  terms,  excluded,  and  the  company  had  no  interest,  reversionary  or 
otherwise,  in  it.     Kansas  P.  R.  Co.  «.  Dunmeyer,  113  U.  8.  629. 

Sale  of  Railroad  Lands — Preference  as  between  Actual  Settlers  and  Appli- 
cants—Conclusions dodueible  from  Circular  of  Railway. — A  railway  land 
circular  provided  that  **  all  persons  who  desire  to  purchase  lands  from  the 
railroad  company  should  make  application  to  the  land  agent  at  the  land- 
office  of  the  company  in  San  Francisco,  California,  either  personally  or  by 
letter,  describing  the  land  by  section,  etc.  .  .  .  This  application  will  be 
filed,  and  the  land  will  not  be  sold  without  giving  the  applicant  thirty  days' 
previous  notice.  An  application  for  land  confers  no  right  or  privilege  on 
the  applicant.  It  is  merely  a  notice  that  he  wishes  to  buy.  The  first  appli- 
cation is  not  given  precedence.  .  .  .  Settlers  and  actual  occupants,  who  in 
good  faith  cultivate  and  improve  lands  belonging  to  the  company,  will  gen- 
erallv  be  given  preference  of  purchase  at  the  regular  price,  and  they  are  in- 
▼ited  to  settle  upon  and  improve  the  vacant  lands,  whether  they  are  applied 
for  or  not  by  other  persons.  .  .  .  Applications  to  purchase  lands  can  be  filed 
in  the  land-ofifice  of  the  company  at  any  time  after  survey  by  the  govern- 
ment, but  no  application  will  be  acted  upon  until  three  months  after  .  .  . 
plats  shall  have  been  filed.  .  .  .  Blank  applications  will  be  furnished.  .  .  . 
In  filling  in  blanks  it  is  requested  that,"  etc. 

Hdd,  that  from  this  circular  it  would  appear  that  the  railroad  company 
was  desirous  of  selling  its  lands;  that  it  invited  actual  settlers  and  informed 
them  that,  generally,  such  settlers  would  be  given  a  preference.  It  also  in- 
vited applications  for  purchase;  announced  that  it  would  file  them;  that 
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blanks  would  be  farnished ;  gare  instnictioiis  u  to  the  mode  of  filling  tliem. 
It  specified  that  an  application  would  confer  no  riffht  or  piiTil^fe  on  the  ap- 
plicant; and  that,  from  the  foregoing  and  other  cUuses  m  the  dreular,  the 
following  conclusions  might  be  drawn:  (1)  The  company  did  not  desire  to 
fix  an  iron-clad  set  of  rules  apolicable  to  all  cases  without  exception.  (3) 
That  its  mode  of  selling  was  tnrough  applications  to  purchase  nled  in  its 
land-ofllce.  (3)  That  to  actual  settlers  on  its  lands  who  were  such  applicaoti 
for  purchase  a  preference  would  usually  be  giTen,  whether  they  were  thefiret 
applicants  or  not.  (4)  The  proTisos  that  an  application  to  purchase  con- 
ferred no  right,  and  that  the  first  application  is  not  given  precedence  oTcr 
those  which  may  be  filed  later,  were  inserted  the  better  to  enable  the  com- 
pany to  carry  out  its  object  of  ffiying  a  preference  to  actual  settlers. 

Bdd,  also,  that  an  actual  settler  must  file  an  application  for  th'e  lands  in 
order  to  secure  priority  of  right  to  them.  Taylor  e.  Central  Pacific  R.  Co. 
(Cal.  1885),  8  Pac.  Repr.  436. 

Action  to  compel  Assignment  of  Contract  for  Sale  of  Railway  Lands- 
Evidence — Declarations— Notice— Right  of  Cestui  Que  Trust  to  compel  Con- 
veyance from  Railway  Company. — In  an  action  to  compel  D.  to  assign  to 
plaintiffs  a  contract  for  the  purchase  of  certain  railroad  lands  entered  into 
by  the  Central  Pacific  R  Co.  with  said  D.  and  to  require  said  C.  P.  R  Co.  to 
convey  said  lands  to  plaintifEs  upon  their  making  full  payment  therefor, 
hdd — 

(1)  That  the  declarations  of  the  railway  company's  officers  not  made  in 
the  presence  of  D.  nor  with  his  knowledge  were  not  admissible  in  evidence 
against  D. 

(2)  That  defendant  D.  might  testify  that,  at  the  time  he  purchased  the 
land  in  question,  he  had  no  knowledge  that  any  portion  of  it  was  within  the 
enclosure  of  the  plaintiff  such  testimony  being  material  on  the  question  of 
notice  to  defendant  of  plaintiffs'  rights. 

(3)  That  defendant  n^ight  tentify  that  when  he  contracted  to  purchase  the 
land,  he  did  not  know,  and  had  never  heard,  of  any  application  by  plaintif 
to  purchase  the  same. 

(4)  That  plaintiffs*  possession  in  order  to  impart  notice  of  his  rights  and 
equities  must  have  been  actual,  open,  exclusive,  notorious  and  visible. 
Citing  Smith  v.  Yule,  31  Cal.  180;  Pell  e.  McElroy,  36  Cal.  268;  G'Rourke 
e.  O'Connor,  39  Cal.  442;  Polack  e.  McOrath,  25  Cal.  54. 

(5)  That  the  railroad  company,  having  contracted  to  sell  the  land  to  de- 
fendant, D.,  was  in  the  attitude  of  a  trustee  holding  the  legal  title  for  him; 
and  if  the  plaintiff  was  not  entitled  to  relief  as  against  him  (D.),  he  was  not 
in  a  position  to  force  a  deed  from  the  railway  company,  D.'s  trustee.  Taylor 
e.  Central  Pacific  R.  Co.  (Cal.  1885),  8  Pac.  Repr.  436. 

Possession  is  Notice. — A  homesteader^s  open,  notorious,  and  exclusive  pos- 
session of  property  is  notice  of  his  rights  to  all  persons,  including  a  railroad 
company  claiming  a  right  to  the  land  under  its  land  grant.  Fearns  v.  Atchi- 
son, T.  &  S.  P.  R.  Co.  (Kansas^,  6  Pac.  Repr.  237. 

Conclusions  of  Law  by  land  officers  are  not  final  or  conclusive.  Fearns 
e.  Atchison,  T.  &  S.  F.  R  Co.  (Kansaji),  6  Pac.  Repr.  237. 

Findings  of  Fact  made  by  land  officers  in  a  contested  case  before  them 
must  afterwards,  when  relief  is  sought  in  the  courts,  be  considered  as  final 
and  conclusive.  Fearns  e.  Atchison,  T.  &  S.  F.  R.  Co.  (Kansas),  6  Pac. 
Repr.  237,  citing  Tatro  v,  French,  33  Ean.  49. 

Ex- parte  Proceedings  before  Land  Officer. — Decision  of  land  officers  in 
an  ex-parte  proceeding  will  not  in  any  case  be  considered  as  final  and  con- 
clusive against  parties  who  are  not  before  them.  Fearns  v.  Atchison,  T.  & 
8.  F.  R.  Co.  (Kansas),  6  Pac.  Repr.  287. 
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Midland  R.  Oo. 

V. 

Miles. 
(Law  BeporUy  30  Chom.  Die.,  684.) 

Sect  80  of  the  Railways  Claufles  Consolidation  Act,  1845,  applies  to  min- 
erals lying  more  than  forty  yards  from  a  line  of  railway,  ana  enables  the 
owner  of  minerals  whose  access  to  them  is  cut  off  by  reason  of  a  railway 
company  harin^  purchased  from  him  the  minerals  lying  under  their  line  of 
rsilway,  or  within  forty  yards  from  it,  to  tunnel  under  the  railway  for  the 
purpose  of  working  bis  minerals  which  are  on  the  other  side  of  it.  And  this 
power  extends  not  only  to  minerals  in  the  ordinary  sense  of  the  word,  but 
also  to  such  a  substance  as  clay,  which  is  usually  worked  from  the  suiiace. 

And  by  sect.  81  the  mineral  owner  is  entitled  to  be  compensated  by  the 
company  for  any  additional  expense  caused  by  his  having  to  work  the  min- 
erals in  this  way. 

The  defendant  was  the  owner  of  the  minerals  lying  in  and  under  a  tri- 
angular piece  of  land  which  was  completely  surrounded  by  three  lines 
of  railway  belonging  to  the  plaintiffs,  and  also  of  the  minerals  lying  under 
certain  portions  of  those  three  lines.  The  company  had  purchased  the 
nirface  of  the  triangular  piece  of  land,  and  also  the  surface  of  the  land  on 
which  those  parts  of  the  three  lines  were  constructed.  The  minerals  in  and 
under  the  lands  so  purchased  were  not  in  the  first  instance  purchased  by  the 
company.  The  defendant,  in  April,  1885,  gave  the  company  notice,  under 
sect.  78  of  the  Railways  Clauses  Consolidation  Act,  1845,  of  his  intention  to 
work  the  minerals  belonging  to  him  in  and  under  the  triangular  piece 
of  land,  and  also  under  the  lines  of  railway.  The  company  ^ve  the  de- 
fendant notice  that  they  were  willing  to  make  compensation  for  the 
minerals  under  the  lines  of  railway,  and  arbitrators  were  appointed  to  assess 
the  compensation.  The  defendant  then  gave  the  company  notice  that  he 
intended  to  work  the  minerals  in  and  under  the  triangular  piece  of  land, 
and  for  that  purpose  to  enter  upon  and  across  th^line  of  railway. 

Beld^  that  such  a  mode  of  working  would  be  a  trespass,  and  that  the  de- 
fendant must  be  restrained  from  working  in  that  way,  but  that  he  would  be 
entitled  to  tunnel  under  the  railway  in  order  to  work  the  minerals  in  and 
under  the  triangular  piece  of  land,  and  the  company  must  compensate  him 
for  the  extra  expense  of  so  working. 

Motion  for  an  injunction  to  restrain  the  defendant  from  tres- 
passing on  the  plaintiffs'  line  of  railway. 

The  defendant  was  the  owner  of  the  mines  and  minerals  under 
a  piece  of  land  sitoate  close  to  Knighton  Junction  on  the  plaintiffs' 
main  line  of  railway  from  London  to  Leicester.  The  piece  of  land 
was  completely  surrounded  by  three  lines  of  railway  oelonging  to 
the  plaintiffs,  which  formed  a  triangle. 

The  land  forming  tlie  sites  of  the  shaded  parts  respectively  of 
the  three  lines  of  railway,  and  the  land  A  inclosed  between  those 
sliaded  parts  and  the  dotted  lines  in  the  plan,  had  been  pnrchased 
hv  the  company  from,  and  conveyed  to  them  by,  the  defendant's 
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predeceesor  in  title.  The  conveyances  contained  no  express  con- 
veyance or  reservation  of  the  mines  and  minerals  nnder  the  lands 
conveyed,  The  defendant  was  the  owner  of  other  land  lying  on 
the  north-east  side  of  the  plaintiffs'  main  line  from  London  to 
Leicester. 

On  the  4rth  of  April,  1886,  the  defendant  gave  to  the  plainti&, 
pursuant  to  sect.  78  of  the  Kail  ways  Clauses  Consolidation  Act,  1845, 
a  notice  in  writing  that  he  should,  after  the  expiration  of  thirty 
days,  commence  to  work,  dig,  get,  and  carry  away  the  clay  or  rather 
minerals  lying  under  the  shaded  portions  of  the  lines  of  railway 
and  under  the  piece  of  land  A.  On  the  13th  of  June,  1885,  the 
company  gave  the  defendant  notice  that,  inasmuch  as  the  work- 
ing and  carrying  away  of  the  minerals  under  the  shaded  parts  of 
the  lines  of  railway  would  damage  the  works  of  the  railway,  the 
company  were  willing  to  make  compensation  for  any  estate  and 
interest  to  which  the  defendant  migiit  be  entitled  in  the  mines 
and  minerals  under  those  shaded  parts.  On  the  19th  of  June  the 
defendant  gave  notice  to  the  company  that  he  required  £12,000 
as  compensation  for  the  minerals  under  the  shaded  parts  and  the 
minerals  nnder  the  land  A,  and  he  afterwards  gave  notice  to  the 
company  of  the  appointment  of  an  arbitrator  on  nis  behalf  to  assess 
the  compensation  which  he  claimed. 

The  company  refused  to  accept  this  notice,  on  the  ground  that 
it  went  beyond  the  notice  which  they  had  given.  On  the  27th  of 
June  the  defendant's  solicitors  threatened  that  their  client  would 
work  the  clay  under  the  piece  of  land  A,  and  cart  it  across  the 
plaintiffs'  line  of  railway.  The  plaintiffs  then  commenced  this 
action  on  the  7th  of  July,  claiming  an  injunction  to  restrain  the 
defendant,  his  servants  and  agents,  from  passing,  with  or  without 
horses,  carts,  vehicles,  and  appliances,  over,  or  otherwise  trespass- 
ing on,  the  plaintiffs'  lines  of  railway  and  works.  On  the  16th  of 
July  the  plaintiffs  appointed  an  arbitrator  on  their  behalf,  and 
gave  notice  thereof  to  the  defendant.  He  on  the  24rth  of  July 
withdrew  his  claim  to  compensation  for  the  minerals  under  the 
land  A,  and  appointed  an  arbitrator  on  his  behalf.  At  the  same 
time  he  served  on  the  company  a  notice  in  writing  that  he 
should  within  six  days  proceed  to  enter  upon  and  across  the 
company's  railway,  for  the  purpose  of  working  and  carrying  away 
the  minerals  in  and  upon  the  piece  of  land  A.  The  company 
then  gave  notice  of  motion  for  injunction  in  the  terms  of  their 
claim  in  the  action. 

Cosens-Sardyy  Q.  C,  and  Phipson  Beale  for  the  company. 

Everitty  Q.  C,  and  Chadwyck  Medley  for  the  defendants. 

Peasson,  J. — I  do  not  intend  to  express  a  finally  concluded 
opinion  as  to  the  proper  construction  of  the  sections  of  the  I^il- 
ways  Clauses  Consolidation  Act,  because  I  am  now  dealing  with  an 


r 


•  MINERAL  LANDS — RIGHT  OF  OWNER.  139 

interlocutory  application  only.  I  think  I  am  right  in  saying  that 
in  a  recent  case  the  court  of  Appeal  laid  down  again  that  which  I 
conceive  to  have  been  formerly  for  many  years  the  rule  of  this 
court  with  regard  to  the  granting  of  interlocutory  injunctions, 
viz.,  that,  if  the  court  can  see  that  there  is  a  ^reat  probability  of 
the  plaintifiPs  succeeding  at  the  trial  of  the  action,  or  if,  upon  the 
balance  of  convenience  and  inconvenience,  the  balance  is  strongly 
in  favor  of  granting  an  injunction,  then  the  court  will  be  right  in 
granting  a  temporary  injunction  until  the  case  can  be  fully  heard 
and  decided  at  the  trial. 

I  agree  with  Mr.  Everitt  that  a  railway  company  and  the  rights 
of  a  railway  company  are  the  creatures  of  statute,  and  that  a  rail- 
way  company  do^  not  stand  with  regard  to  itB  land  in  po^,.  », 
the  same  position  as  an  ordinary  purchaser  in  fee  sim-  SSS^ '^  So 
pie  absolute.  I  must,  therefore,  look  solely  to  the  act  '•^*^' 
m  order  to  see  what  are  the  rights  as  between  the  company  andthe 
defendant  in  this  matter.  [ELis  lordship  stated  the  fact«  and  con- 
tinued :]  Sec.  77  of  the  Bailways  Clauses  Act  states  most  posi- 
tively that  an  ordinary  conveyance  of  land  to  a  railway  company 
shall  not  include  the  minerals  under  the  property.  That  provision 
is  undoubtedly  intended  more  or  less  for  the  protection  of  the 
railway  company.  It  saves  the  company  from  navin^  to  expend 
their  money  in  purchasing  the  minerals,  if,  at  the  time  railway 
when  they  make  the  purdiase,  there  is  little  probabil-  <^™»  ^<^- 
ity  of  the  minei*als  ever  being  worked.  It  puts  off  the  evil  day  of 
reckoning  for  the  company,  until  such  time  as  the  owner  of  the 
minerals  under  the  railway  desires  to  work  them.  The  moment 
the  owner  in  whom  the  minerals  remain  vested  desires  to  work 
them,  either  under  the  railway  or  within  the  pi'escribed  distance, 
i,e.j  forty  yards,  if  no  other  distance  is  prescribed,  sect.  78  pro- 
vides that  he  is  to  give  thirty  davs'  notice  to  the  company,  and  the 
company  are  then  either  to  purchase  the  minerals  lying  under  the 
railway,  or,  if  that  is  not  sufficient  for  their  protection,  the  min- 
erals lying  within  forty  yards  of  the  railway,  or,  if  the  company 
are  so  minded,  thev  may  neglect  the  notice,  and  not  purchase ;  but 
in  the  latter  case  the  owner  is  remitted  to  all  his  rights  with  regard 
to  the  minerals.  He  is  at  liberty  then  to  work  the  minerals  as  he 
pleases,  provided  that  he  does  so  in  the  proper  and  usual  manner. 
And  in  tne  recent  case  of  Midland  R  Co.  v.  Haunchwood  Brick 
&  Tile  Co.,  20  Ch.  D.  552;  s.  c,  6  Am.  &  Eng.  R.  E.  Cas.  555, 
an  owner  had  given  notice  to  a  railway  company  to  purchase  the 
clay  which  formed  the  substratum  of  the  railway,  and  the  company 
had  declined  to  do  so,  whereupon  the  owner  proceeded  to  dig  the 
clay  in  such  a  manner  as  to  let  down  the  railway,  and  the  court 
held  that  he  had  a  right  to  do  so.  For  these  two  cases,  therefore, 
the  act  has  provided ;  it  has  enabled  the  company  to  purchase  tho 
minerals,  and  it  has  provided  what  the  owner's  rights  are  to  be,  if 
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the  company  declines  to  purchase  them.  But  there  is  a  third  case, 
and  that  is  the  present  case,  for  which,  as  I  read  the  act,  it  has  also 
APPLxcAiioH  OF  provided.  The  railway  might  be  made  across  mineral 
THK  ACT.  property — mineral  property  lying  on  both  sides  of  the 

line  when  constructed,  and  it  occniTed  to  the  draughtsman  that,  the 
company  having  purchased,  at  the  time  when  themilway  was  made, 
so  much  of  the  surface  as  they  required,  if  the  owner  of  the  minerals 
at  any  future  time  desired  to  work  them,  and  the  company  gave  him 
notice  to  purchase  so  much  of  them  as  might  be  necessary  for  the  sup- 
port of  their  railway,  the  result  mi^ht  be  that  the  company  would 
then  in  effect  erect  a  barrier  across  the  property,  separating  one  por- 
tion of  the  mineral  property  of  the  owner  from  the  other  portion,  so 
that  his  only  way  oi  access  from  the  one  side  to  the  other  of  the 
minerals  which  he  desired  to  work  would  be  either  over  or  under 
the  railway.  To  allow  him  to  go  over  the  railway  would  be  in 
effect  to  put  an  end  to  that  which  the  legislature  had  thought 
would  be  beneficial  to  the  public,  viz.,  the  existence  of  the  rail- 
way, because  it  is  plain  that  the  traffic  of  the  railway  could  not  be 
carried  on  with  saiety  to  the  public,  if  the  mineral  owner  was  al- 
lowed to  be  perpetually  carting  minerals  across  the  railway  ^rom 
the  one  side  to  the  other.  The  interference  with  the  railway 
would  be  so  constant  and  so  great  as  to  stop  the  whole  trafiScof  the 
line.  Therefore  the  legislature,  desirous  of  protecting  the  rights 
of  the  owner  of  the  mines,  and  desirous  also  oi  protecting  the  rail- 
way company,  have  provided,  by  sect.  80,  that,  in  that  event,  the 
mineral  owner  shall  be  at  liberty  to  make  all  necessary  passa^s 
under  the  railway  without  doing  injury  to  the  railway,  so  as  to  enable 
him  to  work  the  minerals  on  the  one  side  from  the  other  side.  That, 
to  my  mind,  is  the  meaning  of  the  80th  section  of  the  act.  The 
heading  of  the  fasciculus  of  sections  from  77  to  86  inclusive  is 
this :  "  And  with  respect  to  mines  lying  under  or  near  the  rail- 
way, be  it  enacted."  That  seems  to  me  to  include  mines  which  lie 
at  a  greater  distance  than  forty  yards.  Then  sect.  78  gives  the  com- 
pany power  to  purcnase  mines  under  the  railway  and 
fS?*to'  pSb"  within  forty  yards  of  it,  and  sect.  80  says, "  If  the  work- 
mg  of  any  such  mines  under  the  railway  or  works,  or 
within  the  above-mentioned  distance  therefrom,  be  prevented  as 
aforesaid  by  reason  of  apprehended  injury  to  the  railway"  (I  read 
that  as  meaning  that  if  the  working  of  any  mines  under  the  rail- 
way works,  or  within  forty  yards  therefrom,  be  prevented  by  rea- 
son of  the  company  purchasing  those  mines),  ^^  it  shall  be  lawful 
for  the  respective  owners,  etc.,  of  such  mines,  and  whose  mines 
shall  extend  so  as  to  lie  on  both  sides  of  the  railway,  to  cut  and 
make  such  and  so  many  airways,  headways,  ffateways,  or  water- 
levels  through  the  mines,  measures,  or  strata,  the  working  whereof 
shall  be  so  prevented  "  (that  is,  if  necessary,  through  the  whole 
forty  yards  on  either  side  of  the  line)  "  as  may  be  requisite  to  ea- 
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able  them  to  ventilate,  drain,  and  work  their  said  mines."  Then 
it  prescribes  the  dimensions  of  the  airways,  headways,  gateways, 
and  water-levels,  and  adds,  "  Nor  shall  the  same  be  cnt  or  made 
tipon  any  part  of  the  failway  or  works,  or  so  as  to  injure  the 
same,  or  to  impede  the  passage  thereon."  It  seems  to  me,  there- 
fore, that  the  act  itself  has  provided  what  is  to  be  done  when 
the  company  have  in  this  way  severed  the  mines  of  a  mineral 
owner,  and  that,  instead  of  his  having  the  right,  which  is  claimed 
by  tliis  defendant,  of  going  across  the  railway,  the'  act  says, 
"  You  shall  be  at  liberty  to  go  under  the  railway,  but  in  going 
under  it  you  must  work  m  such  a  manner  as  not  to  injure  it  or 
impede  the  traffic  thereon."  Then  sect.  81  provides  for  the 
extra  expense  to  which  the  owner  may  be  put  by  rea- 
son of  nis  being  required  to  work  his  mines  in  this 
way.  It  says  that,  "The  company  shall  from  time  to  time 
pay  to  the  owner  of  any  such  mines,  extending  so  as  to  lie  on 
both  sides  of  the  railway,  all  such  additional  expenses  and  losses  as 
shall  be  incurred  by  such  owner  by  reason  of  the  severance  of  the 
lands  lying  over  such  mines  by  the  railway,  or  of  the  continuous 
working  of  such  mines  being  interrupted  as  aforesaid  "  (that  is  by 
the  barrier  interposed  by  the  company),  "or  by  rea«on  of  the  same 
being  worked  in  such  a  manner  and  under  such  restrictions  as  not 
to  preiudice  or  injure  the  railway,  and  for  any  minerals  not  pur- 
chased by  the  company  which  cannot  be  obtained  by  reason  of 
making  and  maintaining  the  railway."  Now  in  the  present  case, 
the  defendant  is  the  owner  of  mineral  property  lying  on  both  sides 
of  the  railway.  On  the  one  side  he  can  work  without  injury  to 
the  railway  at  all.  The  railway  company,  by  giving  him  notice  to 
purchase  the  minerals  under  the  railway,  have  erected  a  barrier  be- 
tween one  part  of  his  property  and  the  other  part.  It  seems  to  me 
that  the  80th  section  gives  him  power  to  make  passages  under  the 
railway  to  enable  him  to  work  the  severed  minerals,  and  the  8l8t 
section  gives  him  a  right  to  compensation  for  any  additional  ex- 

Eense  which  he  may  incur,  and  any  loss  which  he  may  suffer, 
y  reason  of  his  having  to  work  the  minerals  in  that  way. 
Mr.  Everitt  urged  very  strongly  that,  inasmuch  as  the  minerals 
which  the  defendant  desires  to  work  (gypsum,  or  clay,  or  some- 
thing of  that  sort)  lie  on  the  surface,  it  will  not  be  practically  pos- 
sible for  him  to  work  them  in  that  way,  and  that  the  injunction 
would  practically  prevent  him  from  working  them  at  owmkr  mrn. 
all.  But  the  81st  section  meets  that  difficulty  also,  for  pembatioii. 
it  provides  that  for  any  minerals  which  cannot  be  obtained,  and 
from  which  the  owner  is  cut  off,  the  company  are  to  compensate 
him.  Under  these  circumstances,  I  think  the  company  are  right 
in  saying  that  the  defendant  is  not  entitled  to  trespass  upon  the 
railway  in  order  to  carry  the  minerals  across  it.  Ample  means  are 
given  liim  by  the  act,  either,  if  he  works  the  minerals  at  a  greater 
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expense,  of  obtaining  compensation  from  the  company,  or,  if  lie 
cannot  get  the  minerals  at  all,  of  claiming  from  the  company  their 
value.     I  must,  therefore,  grant  the  injunction. 

Minerals  under  or  near  Railway — Right  of  Owner  to  work  Mines.— See 
Poutney  v.  Clayton,  14  Am.  A  Eng.  R.  R.  Caa.  476;  Midland  R.Co.  t 
HauBchwood,  etc.,  Co.,  6  Id.  555 ;  Errington  «.  Metropolitan  District  R  Co^ 
6  Id.  562. 

Minerals  under  Right  of  Way — Compensation  of  Land-owner— Right  of 
Land-owner  to  work  Mines — Surface  Supports — The  measure  of  damage 
which  a  land  owner  sustains  by  the  passage  of  a  railroad  over  his  mioeral 
lands  is  ascertained  the  same  as  in  other  cases.  It  is  the  injury  done  to  the 
tract  as  a  whole,  or  the  difference  between  its  value  at  the  time  of  the  eotrj 
and  its  value  after  the  completion  of  the  road.  Brown  «.  Carey,  43  Pa.  St. 
495.  And  in  estimating  the  damages  that  will  be  sustained  by  the  con- 
struction of  the  road  the  jury  are  not  at  liberty  to  estimate  the  value  of 
uoopened  mines  beneath  the  surface.  Nor  is  it  the  subject  of  damaee  that 
the  owner  will  be  thereby  put  to  expense  and  inconvenience  when  he  be- 
gins to  work  his  mines.     Searle  o.  Lackawanna,  etc.,  R.  Co.,  88  Pa.  6t.57. 

Under  the  General  Railroad  Act  of  New  York,  a  corporation,  by  proceed- 
ings thereunder,  does  not  acquire  the  fee  of  the  land  condemned,  bat  only 
the  right  of  *^use  ...  for  the  purposes  of  its  incorporation  during  the 
continuance  of  its  corporate  existence.''  Its  acquisitions  must  therefore  be 
limited  to  its  corporate  needs;  and  an  objection  to  a  petition  asking  for  a 
commission  to  apjpraise  property  needed  for  the  location  of  a  railway,  that  it 
specifies  only  the  surface  use  thereof  as  that  to  be  acquired, — the  description 
being  drawn  in  that  form  to  avoid  the  payment  for  iron  ore  supposed  to  hi 
below  the  surface, — ^is  not  well  taken.  In  re  Hartford,  etc.,  R.  Co.,  65 
How.  Pr.  (N.  Y.)  183. 

Where  land  is  condemned  in  behalf  of  a  railway  company,  the  decree  of 
condemnation,  it  seems,  vests  in  the  company  the  title  to  the  earth  and 
minerals  found  above  the  grade  of  the  road,  and  whose  excavation  is  neces- 
sary for  the  construction  of  the  road.  Minerals  lying  below  the  leTelof 
the  road,  and  whose  excavation  is  not  necessary  in  the  construction  of  the 
road,  belong  to  the  owner  of  the  land  condemned.  Evans  v,  Haefner,  39 
Mo.  141. 

The  reservation  of  mines  and  minerals  within  and  under  the  land  includei 
everything  below  the  surface  available  for  agricultural  purposes  which  csn 
be  made  useful  for  any  purpose,  and  includes  the  right  of  quarrying,  as  well 
as  underground  mining.   Midland  R.  Co.  v.  Checkley,  L.  R.  4  Eq.  Cas.  19. 

A  grant  of  land  to  a  railroad  for  railroad  purposes  carries  with  it  the  right 
of  support;  and  although  in  the  conveyance  the  minerals  are  reserved,  the 
grantor  is  not  entitled  to  work  them,  even  under  his  own  land,  in  any  man- 
ner calculated  to  endanger  the  railway.  Caledonian  R.  Co.  v.  Sprot,  S 
Macq.  H.  L.  Cas.  449. 

The  right  of  lateral  support  is  held  to  belong  to  a  bridge  of  extraordinary 
weight,  against  a  party  who  has  sold  land  to  a  railroad  company,  although 
such  sale  was  made  as  the  result  of  the  compulsory  power  given  to  the  com- 
pany ;  and  the  owner  of  the  adjoining  land  may  be  restrained  from  working 
mines  to  the  threatened  injury  of  such  lateral  support.  Northeastern  R. 
Co.  V,  Elliot,  80  L.  J.  Ch.  160;  82  Id.  402. 

An  act  providing  for  the  purchase  of  lands  for  railroad  purposes,  with 
reservation  of  the  minerals  to  the  owner  of  the  lands  so  purchased,  must  be 
construed  to  g^ve  both  lateral  and  vertical  support.  Northeastern  B.  Co-  v- 
Crossland,  82  L.  J.  Ch.  858.  The  right  of  such  support  over  mines  when 
the  surface  is  sold  for  railroad  purposes  attaches  even  beyond  the  limits  of 
the  land  sold.    Elliot  v.  Northeastern  R.  Co.,  10  H.  L.  Cas.  898. 


PUBLIC  TBrST — ^UOBTOAGE — FORECLOSURB.  148 

A  railroad  company  was  empowered  by  special  act  to  take  lands,  the  act 
providing  for  compensation  to  parties  owning  lands  interfered  with.  The 
owner  of  the  surface  subsequently,  by  priyate  sale,  without  regard  to  the 
act,  sold  the  land  adjoining  his  mine  to  the  railroad,  reserving  the  minerals. 
Afterwards,  upon  attempting  to  extend  his  mine  underneath  the  surface  sold, 
it  was  fonnd  that  the  railroad  interfered  with  its  extension  in  that  direction. 
Bat  there  being  no  reseryation  or  provision  for  such  inconveniences  at  the 
time  of  the  sale  of  the  surface,  it  was  hM  that  the  owner  of  the  mine  was 
not  entitled  to  damages,  and  was  bound  so  to  work  as  not  to  interfere  with 
the  road.    Rex  «.  Leeds,  etc.,  R  Co.,  8  A.  &  E.  686. 


Gates 

V. 

BosTOH  AND  New  York  Am  Like  K.  Co.  et  al. 

(58  CofineeUeut,  888.) 

Where  a  railroad  company  is  chartered  with  power  to  take  private  prop- 
erty and  to  construct  ana  operate  its  road,  the  authority  given  is  in  the  first 
instance  penniasive  merely,  and  no  obligation  rests  upon  the  company  to 
exercise  the  powers  granted. 

Bat  where  the  company  has  taken  private  property  and  constructed  its 
road,  it  has  come  under  an  obligation  to  carry  into  effect  the  objects  of  its 
charter,  and  its  capital  stock,  franchises,  and  property  stand  charged  pri- 
marily wit^i  this  puolic  trust. 

Where  such  a  company  is  empowered  to  issue  bonds  and  secure  them  by  a 
mortgage  of  its  franchiae  and  all  its  property,  the  mortgagees  take  the 
mortgage  sabject  to  this  trust. 

Where  such  a  company  fails  and  the  mortgage  has  to  be  foreclosed,  the 
legislature  has  full  power  to  authorize  the  bondholders,  by  a  vote  of  a  ma- 
jority, and  with  an  equal  opportunity  to  all,  to  reorganize  as  a  new  corpora- 
tion, with  the  rights  of  the  old  corporation,  such  authorized  action  being 
merelv  a  mode  of  securing^  the  performance  of  the  paramount  public  trust. 

And  a  dissenting  minority  have  no  private  rights  that  can  be  successfully 
asserted  against  such  action. 

Where  a  mortgage  was  given  to  secure  a  large  amount  of  coupon  bonds 
which  were  to  run  twenty  years,  and  containeda  provision  that  they  might 
be  considered  due  by  any  bondholder  on  default  of  interest  for  six  months 
and  that  the  mortgage  mi^ht  then  be  foreclosed,  it  was  held  that  each  bond- 
holder took  his  bond  subject  to  this  right  of  his  co-bondholders,  and  could 
not,  by  electing  not  to  have  Ms  own  l^nd  become  due,  obstruct  the  action 
of  the  majority. 

Where  the  mortgage  is  made,  under  a  provision  of  the  charter,  to  the 
treasurer  of  the  State,  in  trust  for  the  bondnolders,  the  treasurer  in  execut- 
ing his  trust   may  exercise  a  wide  discretion  within  the  scope  of  his  powers. 

And  any  bondholder,  having  no  notice  of  the  proceedings  taken  by  the 
treaanrer  and  by  the  majority  of  the  bondholdera  with  regard  to  the  fore- 
closure of  the  mortgage  and  reorganization  of  the  company,  would  yet  be 
regarded  as  a  party  to  them,  represented  by  the  trustee  and  the  other  bond- 
holders. 

There  is  no  reason  why,  sabject  to  legislative  and  judicial  control,  the 
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majority  in  interest  in  common  property,  indiyiBible  in  its  nature,  consecrtted 
to  public  use,  should  not  so  use  the  property  as  to  advance  theprivate  inter- 
ests in  it  and  promote  the  public  use. 

Surr  for  an  injunction  restraining  the  defendant  corporation 
from  ratifying  a  lease  of  its  road,  for  the  appointment  of  a  receiver 
and  for  an  account ;  brouglit  to  the  Siiperior  Court  in  Middlesex 
County,  and  heard  before  I^helpe,  J.  Facts  found  and  judgment 
rendered  for  the  defendants.  Appeal  bj  the  plaintiff.  The  case 
is  sufficiently  stated  in  the  opinion. 

S.  Z.  Warner  and  S.  A.  liohinwn,  for  appellant. 

S,  E.  Baldwin  for  appellees. 

Stoddard,  J. — The  New  Haven,  Middletown  &  Willimantic  R 
Co.  was  chartered  by  the  General  Assembly  of  the  State  of  Con- 
pacib.  necticut  in  the  year  1867,  for  the  purpose  of  con- 

structing and  operating  a  railroad  from  the  city  of  Inew  Haven  to 
the  village  of  Willimantic,  and  wholly  within  the  territorial  limit£  of 
this  State.  By  its  chai*ter  that  corporation  was  invested  wiih  all 
the  usual  franchises  and  powers  conferred  upon  railroad  companies, 
including,  of  course,  the  right  to  take  private  property  by  the 
exercise  of  the  right  of  eminent  domain. 

The  capital  stock  was  $3,000,000,  with  the  privilege  of  increas- 
ing the  same  to  an  amount  not  more  than  $6,000,000. 

The  companj'  was  authorized  to  borrow  money  to  an  amount  not 
exceeding  at  any  one  time  one  half  of  the  amount  actually  expended 
for  the  construction  and  equipment  of  its  road,  and  to  secure  re- 
payment of  the  same  by  its  bonds  with  or  without  coupons.  Pro- 
vision is  made  in  the  charter  for  securing  these  bonds  by  the  exe- 
cution of  a  mortgage  of  the  "  railroad  and  all  its  property,  rights, 
and  franchises"  to  the  treasurer  of  the  State  and  his  successoi-s  in 
office,  in  trust  for  the  holders  of  the  bonds. 

In  pursuance  of  its  chartered  powers  the  company  proceeded  to 
build  its  railroad,  and  in  1869,  having  obtained  stock  subscriptions 
and  partially  completed  the  road,  issued  coupon  bonds,  either  ne- 

fotiable  or  not  at  the  option  of  the  holder,  to  the  amount, of 
3,000,000,  and  secured  tne  payment  thereof  by  a  mortgage,  as 
provided  by  the  charter.  In  that  mortgage  it  is  recited  mat  the 
company  desired  to  bon-ow  money  "  for  the  purpose  of  construct- 
ing and  equipping  said  railroad,"  and  proposed  to  make  and  issue 
such  bonds  '^  pursuant  to  the  power  and  authority  to  that  effect  in 
said  charter  contained."  The  bond  itself  states  that  it  is  secured 
by  a  "  first  mortgage  to  the  treasurer  of  the  State  of  Connecticut 
upon  the  railroaa  of  said  company  and  all  its  property,  riehtf,  and 
franchises  under  its  charter,"  and  stipulates  that,  '^  should  any  of 
said  interest  coupons  remain  unpaid  for  six  months  after  presenta- 
tion and  default,  the  principal  sum  secured  hereby  shall,  at  the 
option  of  the  holder  thereof;  become  due  immediately." 
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The  granting  clause  of  the  mortgage  also  conveyed  the  railroad, 
its  appurtenances,  rolling  stock,  and  all  other  real  and  personal 
property,  particularized  at  length,  "  which  may  now  belong,  or  may 
at  any  time  hereafter  belong  to  said  company,  and  be  used  as  a 
part  of  said  railroad,  or  be  appurtenant  tnereto,  or  necessary  for 
the  coustmctiou,  operation,  or  security  thereof ;  and  also  all  the 
property,  rights,  and  franchises  of  the  said  company  under  its 
charter,  and  every  part  thereof,  together  with  the  tolls,  income, 
issued,  and  profits  thereof,  and  all  rights  to  receive  the  same,  and 
everything  necessary  for  the  completion  and  operation  of  the 
road/'  In  the  habendum  clause  of  the  mortgage  deed  it  is  pro* 
Tided  that  the  State  ti*easurer  in  his  official  capacity  is  ^^  to  have 
and  to  hold  the  said  property,"  etc.,  ^'  subject  to  the  terms  and 
stipulations  of  said  bonds  and  the  provisions  of  the  said  charter 
under  which  the  said  company  derives  its  powers." 

Default  was  made  in  the  payment  of  the  interest,  and  under  the 
terms  of  the  bond  and  mortga^  more  than  a  majority  in  value  of 
the  bondholders  elected  that  the  principal  sum  should  be  then  due, 
and  at  their  instance  the  then  treasurer  of  the  State  brought  his 
petition  in  eouitj  to  the  May  term,  1875,  of  the  Superior  Court, 
to  obtain  a  decree  of  strict  foreclosure  of  the  mortgage.  Such 
decree  was  had,  a  majority  in  value  of  the  bondholders  and  the 
creditors  being  parties  thereto.  A  plan  of  reorganization  of  the 
raiboad  had  been  proposed  by  a  majority  in  v^ue  of  the  bond« 
holders,  which  resultra  in  the  foreclosure,  and  the  passage  by  the 
General  Assembly  of  the  act  incorporating  the  ^^  Boston  &  New 
York  Air  Line  R.  Go." 

A  scheme  for  the  reorganization  of  the  mana^ment  and  own- 
ership of  the  railroad  having  been  assented  to  l)y  the  parties  ia 
interest,  was  referred  to  iu  the  foreclosure  decree.  The  time  for  re- 
demption expired  in  June,  1875,  and  the  foreclosure  thereby  be* 
came  absolute. 

On  the  8th  day  of  June,  1875,  the  General  Assembly  incorpo- 
rated  the  new  company.  The  act  of  incorporation  recites  tnat 
the  interest  of  the  bonds  remains  unpaid  since  November  1, 1872 ; 
that  foreclosure  proceedings  in  behalf  of  the  holders  of  the  bonds 
tte  pending,  etc.,  and  that  public  convenience  and  necessity  require 
a  considerable  further  expenditure  to  complete  and  equip  the  road. 
The  capital  stock  consisted  of  forty  thousand  shares  of  %100  each, 
irty  thousand  of  which  is  preferred  stock,  and  ten  thousand  com- 
n  stock.  The  preferred  stock  is  to  be  issued  ^^  only  in  exchange 
r  the  first  mortgage  bonds  of  said  company,  at  the  rate  of  five 
ares  for  every  bond  of  $500,  and  ten  shares  for  each  bond  of 
000." 

The  common  stock  is  to  be  issued,  first,  for  overdue  and  unpaid 
^Qpons  detached  from  the  bonds,  and,  second,  in  satisfaction  of 
^  A.  ft  E.  R.  Cas.-10 
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certain  legal  and  eqaitable  claims  existing  against  the  road  prior  to 
the  time  the  decree  of  foreclosure  became  absolute.  The  charter 
then  provided  that  when  a  majority  of  the  bonds  had  been  ex- 
changed for  the  preferred  stock,  and  upon  some  other  conditions, 
the  trustee  should  convey  to  the  new  corporation  all  his  title  and 
interest  in  the  trust  property  in  fee  simple,  and  then  provided  that 
such  conveyance ''  shall  be  efiEectual  to  discharge  him  forever  from 
said  trust,  and  to  vest  said  premises  with  all  the  rights .  and  privi- 
leges  of  the  old  corporation." 

The  charter  then  provided  that  no  dividends  shall  be  declared 
upon  the  common  stock  until  dividends  have  been  declared  out  of 
the  net  earnings  of  the  railroad  upon  all  of  the  thirty  thousand 
shares  of  preferred  stock,  equal  to  seven  per  cent  a  year  thereon 
from  the  date  of  the  last  coupons  on  the  first-mortgage  bonds,  de- 
fault on  which  was  made  prior  to  the  time  when  tne  title  of  the 
trustee  under  the  mortgage  to  the  mortgaged  premises  became  ab- 
solute by  foreclosure.  Then  it  is  provided  that  the  new  corpora- 
tion may  issue  mortgage  bonds  upon  its  property,  under  certain 
conditions  and  stipulations,  by  a  vote  of  tnree  fourths  of  all  the 
stockholders. 

The  plaintiff  owned,  prior  to  the  reorganization  scheme,  bonds 
to  the  value  of  $2500,  and  ^'  has  never  personally  been  a  party  to, 
or  participated  in,  any  of  said  proceedings,  nor  authorized  any  one 
to  act  for  him  or  represent  him,  or  been  personally  served  with 
notice,  nor  has  assented  to  them,  and  has  not  elected  to  have  his 
bonds  due,  and  still  claims  them  as  valid  subsisting  securities  under 
said  original  first  mortgs^e.  He  was  not  aware  that  said  charter 
had  been  granted  to  the  Boston  &  New  York  Air  Line  R.  Co.,  or 
that  said  foreclosure  decree  had  been  made." 

The  broad  claim  is  now  made  by  the  plaintiff,  that,  as  he  was  not 
personally  a  party  to  the  reorganization  scheme,  had  no  actual  no- 
PujsTirw^  tice  of  it,  and  has  not  assented  that  his  bonds  should 
*"•*"•  mature  and  the  trustee  be  discharged,  therefore  his 

bonds  with  their  coupons  are  outstanding  subsisting  obligations  of 
the  old  corporation,  charged  upon  'this  railroad  property,  and  that 
either  by  an  absolute  sale,  or  by  operation  of  the  railroad  by  the 
trustee,  said  property  and  franchises  must  be  appropriated  to  the 
discharge  of  the  obligations  held  by  him,  notwitnstauding  that  a 
different  mode  of  appropriating  the  property  in  liquidation  of  the 
bonds  has  been  agreed  upon  by  a  majority  of  his  co-bondholders, 
and  has  been  sanctioned  by  the  State  and  by  a  court  of  equity 
having  jurisdiction  of  the  subject-matter. 

The  plaintiff's  contention  in  this  behalf  rests  upon  his  assump- 
tion that  he  has  a  constitutional  property  right  to  have  the  prop- 
er^ appropriated  in  the  manner  claimed  by  him. 

In  making  this  claim  the  plaintiff  ignores,  or  subordinates  to 
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his  own  claim,  both  the  private  rights  of  his  co-bondholders  and 
public  rights  vested  in  trust  in  the  State,  while  upon 
every  true  theory  and  exposition  of  his  contract  the  uc^m  'boIS 
rights  of  the  public  are  superior  to  his  private  rights,  "°"**^ 
and  the  rights  and  interests  of  his  co-bondholders  are  equally  with 
his  own  to  be  protected  by  the  law.  The  plaintifPs  argument  treats 
this  matter  as  one  of  strict  legal  private  right  of  an  individual 
creditor,  against  or  to  private  property  of  an  individual  debtor, 
instead  of  a  claim  of  exceptional  character  upon  property  of  pe- 
culiar nature,  in  which  private  rights  of  others  and  uie  right  of 
the  public  exist,  which  must  be  regarded  and  protected. 

One  public  ri^ht  consists  in  the  continuous  uses  of  the  railroad, 
its  franchises  and  corporate  property,  in  the  manner  and  for  the 
purposes  contemplated  by  the  terms  of  the  charter.  All  these 
corporate  franchises  and  this  property  are  held  subject'  to,  and 
charged  with,  this  obligation. 

It  is  true  that  the  charter  is  permissive  in  its  terms,  and  proba- 
bly  no  obligation  rests  upon  the  corporation  to  construct  the  rail- 
road ;  the  option  to  exercise  the  right  of  eminent  do- 
main  and  otner  public  rights  is  granted.  And  when  to  ^coSSmVi 
that  option  has  been  made,  and  tne  corporation  has  lo-  nolT'  ^mi 
cated  and  constructed  its  line  of  track,  exercising  the  "^^°^' 
power  of  the  State  in  taking  property  of  others,  and,  in  so  locating 
and  constructing  its  road,  has  invited  and  obtained  subscriptions 
upon  the  implied  promise  to  construct  and  operate  its  road,  has 
commenced  to  operate  the  road  under  the  granted  powers,  thereby 
inducing  the  public  to  rely,  in  their  personal  and  business  rela- 
tions, upon  that  state  of  afiaii'S ;  hj  so  accepting  and  acting  upon 
the  chartered  powers  a  contract  exists  to  carry  into  full  eSect  the 
objects  of  the  charter,  and  the  capital  stock,  franchises,  and  property 
of  the  corporation  stand  charged  primarily  with  this  trust.  The 
large  sovereign  powers  given  by  the  State  to  railroad  corporations 
are  granted  and  exercised  only  npon  the  theory  that  these  public 
rights  are  to  be  used  to  promote  the  general  welfare.  Having  ex- 
ercised those  powers,  the  corporation  has  no  right  against  the  will 
of  the  State  to  abandon  the  enterprise,  tear  up  its  track,  and  sell 
its  rolling  stock  and  other  property,  and  divide  the  proceeds 
among  the  stockholders. 

The  possible  effects  of  the  exercise  of  such  a  claimed  power  are 
utter  disaster  to  the  great  interests  of  the  State,  certain  destruc- 
tion of  private  propeity  in  which  whole  communities  created  and 
existing  upon  the  faith  of  the  continuous  use  of  the  chartered 

Eowers  are  interested,  and,  indeed,  the  life  of  the  citizen  as  well  as 
is  property  rights  are  thus  jeopardized.  Upon  principle  it  would 
seem  plain  that  i*ailroad  property  once  devoted  and  essential  to 
public  use  must  remain  pledged  to  that  use,  so  as  to  carry  to  full 
completion  the  purpose  of  its  creation ;  and  that  this  public  right, 
existing  by  reason  of  the  public  exigency,  demanded  by  the  occa- 
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siou,  and  created  by  the  exercise  by  a  private  person  of  the  powers 
of  a  State,  is  superior  to  the  property  rights  of  corporations,  stock- 
holders, and  bondholders. 

To  this  efEect  also  is  the  weight  of  authority.  In  the  following 
cases  are  illustrations  of  the  general  principle :  High  on  Mandor 
mu8,  §§  315,  316,  317;  State  v.  Hartford  &  New  Haven  R.  Co., 
29  Conn.  538 ;  R.  Commissioners  v.  Portland  &  Oxford  R.  Co.,  63 
Maine,  278 ;  Attorney-Gen.  -w.  West  Wisconsin  R.  Co.,  36  Wis. 
466;  The  People  v.  Albany  &  Vermont  R.  Co.,  24  N.  Y.  261 ; 
The  People  v.  Long  Island  R.  Co.,  31  Hun,  127;  Attorney-Gren. 
V.  Southern  Minnesota  R.  Co.,  18  Minn.  40;  In  re  N.  Brnnswick 
&  Canada  R.  Co.,  1  Pugsley  &  Burb.  (N.  B.)  667 ;  York  &  North 
Midland  R.  Co,  v.  The  Queen,  1  EI.  &  Bl.  858. 

The  American  and  English  cases  wliich  seemingly  doubt  these 
propositions  place  their  conclusion  upon  the  construction  of  the 
particular  chartered  powers  and  obligations. 

In  the  case  at  bar  there  are  special  provisions  of  the  charter  and 
of  the  bond  and  mortgage  whicn  indicate  an  intent  to  impose  this 
Special  pbo.  tioist  characteristic  upon  the  franchise  and  property 
^ImIb.  ^  of  this  corporation.  By  the  charter  the  corporation 
was  given  power  to  construct  and  operate  the  whole  intended  line 
of  i-ailway,  to  obtain  subscriptions  to  the  capital  stock,  and  to  bor- 
row money  and  issue  its  bonds,  and  mortgage  its  property  therefor^ 
for  that  special  object  and  purpose.  The  bond  on  its  face  purports 
to  be  part  of  an  issue  secured  by  mortgage  on  this  railway  prop- 
erty  and  franchises.  The  mortgage  secunng  the  bond  recites  that 
the  corporation  has  obtained  capital  stock  subscriptions  ^'  for  the 
purpose  of  constructing  and  equipping  said  railroad,"  states  that 
the  corporation  desires  to  borrow  money  and  issue  bonds  therefor 
^^  pursuant  to  the  power  and  authority  to  that  effect  in  said  chai*- 
ter,"  covers  not  only  the  visible  property  but  the  franchise  ta 
operate  the  road,  and  conveys  the  property  and  franchises  *'  sub- 
ject to  the  terms  and  stipulations  of  said  bonds  and  the  provisions 
of  the  said  charter  under  which  the  company  derives  its  power." 

It  is  apparent  that  the  bondholders  loaned  the  money  and  took 
their  bonds  with  the  security  with  full  notice  that  the  security  for 
the  loan  was  first  pledged  to  the  performance  of  a  public  trust. 

The  necessary  conclusion  is  that  the  State  has  a  right  to  enforce 
the  <3ontinuous  exercise  of  the  corporate  powers  and  franchises  for 
public  use,  to  the  exhaustion  of  the  value  of  such  property  and 
franchises ;  and  this  is  true,  no  matter  what  private  right  may  em- 
brace the  title  of  the  property. 

In  this  State,  irrespective  of  legislative  or  judicial  authority  in 
the  special  instance,  the  effect  of  a  foreclosure  is  to  vest  absolutely 

„ the  property  of  the  mortgagor  in  the  mortgagee.     It 

CL08VRB.  TiTLB  Simply  cuts  OK  thc  right  of  redemption  existing  m  tne 

mortgagor,  and  thereafter  the  mortgagee  stands  with 

reference  to  the  mortgaged  property  in  the  same  relation  as  did  the 
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mortgagor.  He  has  the  title  of  the  former  owner  of  the  equity, 
and  notninff  more.  He  holds  the  property  subject  to  all  charges, 
duties,  pieces,  and  equities  existing  prior  to  the  execution  of  the 
mortgage  deed.  We  have  not  adopted  the  practice  of  selling  the 
property  upon  foreclosure.  Necessarily,  therefore,  if  the  trust 
mortgage  was  rightfully  foreclosed,  and  the  title  vested  in  the 
trustee  in  trust  for  the  first-mortgage  bondholders,  the  trustee 
and  the  beneficiaries  of  the  trust  continue  to  hold  the  property, 
subject  to  the  same  limitations,  duties,  and  obligations  restmg  upon 
the  original  corporation,  including  of  course  the  obligation  to  exe- 
cute the  public  trust  cast  upon  the  mortgaged  property  by  devot- 
ing it  to  the  public  use  for  which  it  was  created.  This  property 
could  not  be  relieved  from  this  trust  without  the  acquiescence  of 
the  State.  But  the  State  has  explicitly  declared  the  public  intent 
that  the  franchises  and  property  vested  in  these  bondholders 
should  continue  to  be  devotea  to  the  public  use  declared  in  the 
original  charter,  and  has  created  a  new  corporation  for  that  pur- 
pose. In  the  or^nization,  control,  and  management  of  this  new 
corporation,  and  m  its  property  and  franchises,  the  plaintifE  is,  by 
the  incorporating  act,  entitled  to  share  proportionally  with  all  the 
other  bondholder.  The  new  corporation  is  an  instrumentality 
adopted  by  the  State,  with  the  acquiescence  of  a  majority  of  the 
bondholders,  for  carrying  into  effect  the  original  design,  and  de- 
voting the  property  to  the  only  use  which  the  law  of  its  creation 
permits ;  and  m  thus  applying  the. trust  property  to  the  object  and 
purposes  of  the  trust,  no  right  of  the  plaintiff  is  impaired,  so  long 
as  he  retains  his  original  i>re>  rata  share  in  the  trust  property,  su1> 
ject  to  the  execution  of  tnat  trust  and  the  expenses  necessarily  in- 
cident thereto. 

So  too  in  relation  to  the  other  bondholders,  it  is  manifest  that 
each  bondholder  enters  into  contract  relation  with  each  coxteacts  of 
and  all  of  his  co-bondholders.  His  right  to  appropri-  ■otoholdbw. 
ate  the  security  in  satisfaction  of  his  bond  in  such  lawful  manner 
as  he  may  choose  is  modified  by  the  same  existent  right  in  every 
other  holder.  His  absolute  right  of  control  is  limited  not  only  by 
the  express  provisions  of  the  ^nd  and  mortgage,  but  also  in  great 
measure  by  the  peculiar  nature  and  character  of  the  security. 
Canada  Southern  R.  Co.  v.  Gebhard,  109  U.  S.  Reps.  534,  637. 
"  To  allow  a  small  minority  of  bondholders,  representing  a  com- 
paratively insignificant  amount  of  the  mortigage  debt,  in  the  ab- 
sence of  any  pretence,  even,  of  fraud  or  un&irness,  to  defeat  the 
wishes  of  such  an  overwhelming  majority  of  those  associated  with 
them  in  the  benefits  of  their  common  security,  would  be  to  ignore 
entirely  the  relation  which  bondholders  secured  by  a  railroad  mort- 
gage bear  to  each  other.  Railroad  mortgages  are  a  peculiar  class 
of  securities.    The  trustee  represents  the  mortgage,  and  in  execut* 
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ing  his  trust  may  exercise  Lis  discretion  within  the  scope  of  his 
powers.  If  there  are  differences  of  opinion  among  the  bondhold- 
ers as  to  what  their  interests  require,  it  is  not  improper  that  he 
should  be  governed  by  the  voice  of  the  majority,  acting  in  gcod 
faith  and  without  collusion,  if  what  they  ask  is  not  inconsistent 
with  the  provisions  of  his  trust."  Shaw  v.  Railroad  Co.,  100  U.  S. 
Reps.  611,  612. 

This  mortgage  security  is  an  entirety ;  it  is  indivisible,  and  there 
can  be  but  one  foreclosure  of  that  mortgage.  The  bond  on  iu 
MoKTaAOB  Ajr  face  provides  that ''  should  any  of  the  said  interest  con- 
BflTiikAtx.  pons  remain  unpaid  for  six  months  after  presentation 

and  default,  the  principal  sum  secured  hereby  shall,  at  the  option 
of  the  holder  hereof,  become  due  immediately ;"  and  the  mortgage 
has  substantially  the  same  provision.  A  majority  of  the  bond- 
holders exercised  such  option,  and  their  bonds  matured. 

A  statute  authorized  the  trustee  to  foreclose  the  mortgage. 
That  power  probably  resided  in  the  trustee  irrespective  of  that 
FoBKCLo«u«B  statute.  The  law  of  the  place  where  a  contract  is  made 
BTTWJBTBs.  jg  ^^^t  of  tlic  coutract,  as  if  incorporated  in  terms 
therein.  The  nolders  of  these  bonds  hold  them  subject  to  tiiat 
law.  When  it  was  provided  in  the  bond  and  mortgage  that  the 
bonds  were  payable  in  twenty  years  from  date,  it  was  also  provided 
by  the  bond,  the  niortgage,  and  the  law,  that  under  certain  circum- 
stances, at  the  option  of  the  bondholder  and  the  trustee,  the  bonds 
should  mature  and  the  mortgage  be  foreclosed  before  that  time, 
thus  preventing  the  contemplated  ninning  for  twenty  years.  The 
provision  that  the  bond  should  continue  for  twenty  yeare  an  oni- 
standing  subsisting  security,  if  any  existed,  was  with  reference  to 
the  corporation.  The  provision  that  the  bonds  by  the  action  of 
the  bondholders  might  mature  before  that  time  was  in  reference 
to  the  co-bondholders.  And  while  it  would  impair  the  obligation 
of  a  contract,  if  such  contract  existed,  so  fai*  as  the  corporation  i* 
concerned,  to  change  the  time  of  maturity,  it  does  not  have  that 
effect  when  the  co-bondholdei*s  proceed  upon  their  common  acd 
undisputed  right  to  cause  the  bonds  to  mature,  and  by  foreclosure 
to  discharge  tlie  bonds  by  taking  the  property  in  a  legal  way. 

Primajaeie  the  foreclosure  of  the  mortgage  security  operated 
to  dischai'ge  the  mortgage  indebtedness.  The  equitable  title  of 
the  property  was  in  the  beneficiaries  of  the  trust.  The  trustee  was 
not  selected  because  of  his  personal  fitness  or  qualities ;  he  was  a 
State  official,  as  are  also  his  successoi*s  in  office,  designated  bv  law 
as  matter  of  convenience  and  public  policy,  and  not  selected  bj 
contract  of  the  parties  to  the  mortgage.  He  had  no  active  dutit^s 
in  relation  to  the  trust  except  those  imposed  by  statute  and  tlie 
charter.  And  this  charter  was  open  to  repeal.  In  these  particu- 
lars, the  rights  of  the  beneficiaries  under  the  trust  to  the  continu- 
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aDce  thereof  are  very  different  from  the  rights  existing  under  an 
ordinary  active  trust  created  by  act  and  contract  of  the  parties. 

When  the  legislative  power,  which  upon  grounds  of  public  policy 
created  the  trust,  upon  like  grounds  willed  that  such 
trust  should  cease,  and  vested  the  property,  absolutely  SkSwSSS? 
denaded  of  the  trust,  in  the  beneficiaries,  at  the  instance 
of  a  majority  in  value  of  them,  no  right  of  a  dissentient  bene- 
iiciaiy  is  affected.  The  trust  does  not  rest  upon  contract,  and  was 
created  with  the  express  reservation  that  the  State  might  at  will 
terminate  it. 

The  purposes  of  the  trust  had  been  accomplished.    The  property 
had  been  appropriated  by  the  foreclosure,  so  far  as  it  could  be  by 
the  parties,  to  the  discharge  of  the  bonds,  and  the  scheme  of  re- 
organization provided  for  the  distribution  of  the  trust  property 
among  those  entitled  to  it,  subject  to  the  duties  and  obligations  to 
the  public  originally  fixed  upon  it.     This  distribution  was  sanc- 
tioned by  the  ludgment  of  a  court  of  equity  having  jurisdiction. 
The  effect  of  tnese  proceeding  was  to  vest  m  the  bondholders  all 
the  nroperty  and  the  franchises  of  the  original  corporation  that 
coala  be  transferred  by  judicial  proceedings.    But  the  then  owners 
of  the  corporate  property  were  not  a  corporation ;  they  were  simply 
an  aggregation  of  common  owners ;  but  it  is  obviously  impossiole 
for  a  numerous  body  of  part  owners  widely  scattered  in  many  juris- 
dictions, and  varying  from  time  to  time  in  the  personal  composi- 
tion of  that  body,  to  operate  a  railroad ;  so  it  is  equally  inadfmis- 
sible  as  a  question  of  public  policy  that  the  attempt  should  be 
made.    The  General  Assembly,  therefore,  provided  for  the  new 
corporation,  the  stock  of  which  represented  the  interest  of  the 
owners  of  the  property.     This  or  some  similar  course  must  be  pur- 
sued, and  it  seems  to  be  suggested  in  the  case  of  Sturges  v.  Knapp, 
31  Yerm.  1,  cited  by  the  defendants.    This  was  a  case  where  the 
conrt  regarded  the  trustees  as  '^  selected,  doubtless,  with  reference 
to  their  capacity  and  responsibility  for  this  very  contingency  both 
by  the  corporation  and  the  ceatuis  que  trusty  and  neither  oi  these 
partie3  had  stipulated  to  deal  directly  with  the  other,  but  only  with 
the  trustees  as  the  responsible  party."    Page  65.     "  The  trustees 
seem  to  have  been  selected  for  this  very  ofSce,  among  othere,  of 
controlling  and  managing  the  property  in  case  of  forfeiture  and 
surrender,  as  trustees  for  the  bienefit  of  the  cestuis  que  trusty  in 
order  to  make  it  avaihible  for  the  payment  of  the  bonds,  both  in- 
terest and  principal.    This  must  be  so  until  some  organization  of 
the  bondholders,  and  the  acquiring  of  some  capacity  to  act  by  a 
majority,  or  in  some  such  way  as  to  enable  them  to  discharge  this 
new  class  of  duties  thrown  upon  them  by  the  forfeiture  of  the  con- 
dition of  the  mortgage  and  tlie  surrender  of  the  road  with  its  inci- 
dents and  fixtures."    Paces  56,  67. 

To  these  legislative  and  judicial  proceedings,  enactments,  and  de- 
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crees  the  plaintiff  was  a  party  represented  by  the  trustee  and  i 
j^j^j^jg^j„  ^  majority  of  his  co-bondholders.  The  interests  of  all 
PAmrr  to  no-  persons  are  bound  by  a  public  act  of  the  legislature 
acting  within  the  scope  of  its  jurisdiction.  And  it  is 
manifestly  impracticable  that  provision  should  be  made  for  actual 
personal  notice  to  all  the  bondnolders  under  i*ailroad  mortgages  of 
judicial  action  in  reference  thereto.  The  bonds  are  negotiable. 
passing  by  delivery  from  hand  to  hand,  and  scattered,  in  manj  in- 
stances, to  all  parts  of  the  civilized  world.  Power  is  therefore 
lodged  with  the  trustee  to  exercise  a  wide  discretion  in  reference 
to  tlie  administration  of  his  trust,  to  apply  to  the  courts  for  judicial 
action  when  deemed  for  the  best  interest  of  the  cestuis  que  tnsL 
and  to  bind  them  in  relation  tliereto.  And  the  familiar  practice  in 
chancerv  proceedings  where  it  is  practically  impossible  to  bring  bj 
personal  notice  all  individuals  of  a  numerous  class  into  court,  is  to 
proceed  with  a  sufficient  number  in  that  interest  to  properly  repre- 
sent it. 

The  designation  of  a  State  official  as  the  trustee  provides  a  person 
8TATB  OFFICIAL  uninflueuced  by  pei*sonal  considerations,  indepcDdent 
AS  TRurnu.  Qf  ^jjg  action  or  control  of  any  portion  of  the  bond- 
holdere,  and  who  may  be  relied  upon  to  carry  into  full  effect  the 
original  design  of  his  trust. 

A  trust  of  the  character  in  question  can  be  determined  bj  the 
decree  of  a  court  of  equity  upon  proper  occasion,  certainly  at  the 
request  of  a  majority  in  interest  of  the  cestuis  que  trust,  and,  at  all 
events,  when  fortified  by  the  concurring  sovereign  will  of  the  State, 
and  when  the  proportionate  interests  oi  all  the  owners  of  the  pro- 
perty are  preserved,  and  the  estate  is  applied  to  the  use  for  which 
it  was  created,  and  subject  to  which  it  is  held  at  all  times  and  by 
all  persons. 

A  mortgage  is  provided  for  in  the  scheme  of  reorganizatioo,  to 
be  issued  by  the  new  corporation,  in  the  first  place  to  pay  or  secure 
the  payment  of  certain  sums  contracted  in  operating  the  road  while 
held  in  trust,  and,  in  the  second,  to  provide  for  tlie  future  open- 
tion  of  the  road  by  the  new  corporation. 

It  results,  from  the  view  that  we  have  taken  of  the  contract  with 
the  bondholders,  that  these  are  objects  within  tlie  scope  of  their 
contract,  and  that  the  property  is  lawfully  subjected  to  tliis  prior 
mortgage  to  accomplish  these  ends. 

So  far  as  the  common  stock  is  concerned,  it  is  provided  by  the 
COMMON  AND  chartcr  that  no  right  to  a  dwidend  upon  this  stock  is 
STOCK.  acquired  "  until  dividends  have  been  declared  out  of  the 

net  earnings  of  said  railroad  upon  all  of  said  thirty  thousand  shares 
of  preferrra  stock,  equal  to  seven  per  cent  a  year  thereon  from  the 
date  of  the  last  coupons  on  said  nrst-mort^ge  bonds,  defanit  on 
which  was  made  prior  to  the  time  when  uie  title  of  the  trustee 
under  said  mortgage  to  the  mortgaged  premises  became  absolute  bj 


BONDS — ^BXOHAKGB  FOB  8T0CK — POWEB  TO  LEASE.    168 

forecloenre."  Thus  is  secured  to  the  holders  of  the  bouds  the  rate 
of  interest  originally  contracted  for,  if  the  property  should  earn 
enough  to  pay  that  amount. 

A  question  is  made  as  to  the  power  to  lease.    It  is  not  necessary 
to  dwell  on  this  subject  here ;  the  substance  of  the        Pown  to 
matter  is  disposed  of  in  the  case  of  the  town  of  Middle-         "*^"- 
town  against  the  same  corporation,  a  companion  case  to  this,  and 
ai^ed  in  connection  with  it.     {Infra,) 

This  additional  suggestion  may  be  made  in  this  case,  that  the 
charter  of  the  iirat  corpoi-ation  gave  the  same  power  to  lease  this 
property  that  is  given  to  the  new  corpoi*ation ;  and,  as  has  been  al- 
reaay  stated,  upon  the  foreclosure  the  franchises  and  property  of 
the  old  corporation  were  taken  and  held  by  the  plaintiff  and  his 
associates,  subject  to  the  limitations,  restrictions,  and  chartered 
powers  and  regulations  as  to  the  pei-foimance  of  public  duties  that 
were  imposed  upon  the  first  corporation ;  and  there  are  no  facts  in 
this  case  to  indicate  that  the  lease  in  question  was  not  for  the  best 
interests  of  all  concerned,  both  private  persons  and  the  public  gen- 
erally. There  is  no  reason  why,  subject  to  legislative  and  judicial 
control  and  direction,  the  majority  in  interest  in  common  property, 
of  indivisible  nature,  consecrated  to  public  use,  should  not  so  use 
that  property  as  to  advance  the  private  interests  in  that  property 
and  secure  the  public  welfare. 


Town  of  Middletowv 

V. 

BoflTON  Am)  New  Yobk  Aib  Linb  B.  Co* 

(58  OanneeUcut,  851.) 

The  bondholder  of  a  railroad  company  were,  after  forecloeore  of  a  trust 
mortgage  of  the  road,  incorporated  as  a  new  company  to  succeed  to  all  the 
rights  of  the  old,  with  a  provision  that  the  capital  stock  should  be  forty 
thousand  shares,  of  which  thirty  thousand  should  be  preferred  and  ten 
thouaand  common  stock,  and  that  no  dividend  should  be  made  on  the  com- 
mon stock  until  after  one  of  seven  per  cent  had  been  made  on  the  preferred. 
The  charter  of  the  old  company  gave  it  power  to  lease  the  road  to  any  other 
cooDeeiing  company;  that  of  the  new  company  requiring  a  vote  of  three 
fourths  for  the  purpose.  BMy  that  the  company  had  power,  by  a  three, 
fourths  vote,  to  lease  the  road  for  ninety-nine  years  to  a  connecting  road  at  a 
fixed  annual  rental. 

And  the  court  refused  to  set  aside  such  a  lease  although  the  entire  rental 
WM  but  four  per  cent  on  the  preferred  stock,  and  was  to  go,  not  to  the  com- 
pany, but  directly  to  the  preferred  stockholders  as  a  percentage  on  their 
stock. 

By  the  defendant  company's  charter  the  old  bondholders  were  authorized 
to  convert  their  bonds  into  its  stock.    The  plaintiff  town  was  a  holder  of 
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some  of  the  common  stock.  Eleld,  that  it  could  not,  in  its  suit  to  set  aside 
the  lease,  avail  itself  of  the  fact  that  some  of  the  bondholders  of  tbe  old 
company  had  not  exchanged  their  bonds  for  stock  and  denied  the  validity 
of  the  organization  of  the  new  company;  nor  of  the  fact  that  no  prorision 
was  made  in  the  lease  for  the  payment  of  certain  creditors  of  the  compmy. 

Injuries  to  bondholders  or  creditors  can  be  shown  and  redressed  only 
when  they  complain  of  them. 

Surr  for  an  injunction  against  the  leasing  of  a  railroad ;  brought 
to  the  Superior  Court  in  Middlesex  County. 

The  complaint  alleged  that  the  New  Haven,  Middletownd: 
Willimantic  K.  Co.  was  incorporated  by  the  legislature  of  tiii& 
State  in  1867,  .with  power  to  oonstruct  and  operate  a  railroad  be- 
tween the  city  of  New  Haven  and  the  borough  of  Willimantic 
and  that  it  did  construct  and  begin  to  opei*ate  such  road ;  that  by 
its  charter  the  several  towns  on  the  line  of  the  proposed  i*oad  wexe 
empowered  to  aid  the  company  by  subscribing  for  its  stock,  bv 
advancing  money  and  their  bonds  to  the  company,  and  by  guaran- 
teeing its  bonds ;  that  the  several  towns  on  the  route  had  thus  ad- 
vance or  become  obligated  for  over  $3,000,000  for  the  company ; 
that  the  company  was  authorized  to  issue  three  millions  of  eoapon 
bonds,  payable  m  twenty  years,  secured  by  a  mortgage  to  the 
state  treasurer  as  a  trustee  for  the  bondholders  of  its  franchise  and 
all  its  property,  such  bonds  to  become  due  at  the  option  of  any 
holder  on  six  months'  default  of  payment  of  any  interest  coupons; 
that  such  bonds  were  issued  and  disposed  of  in  the  market ;  that 
the  company  made  default  in  its  interest  and  the  mortgage  was 
foreclosed  by  the  trustee;  that  the  bondholders,  under  a  resolution 
of  the  General  Assembly,  were  immediately  after,  in  1875,  incor- 
porated as  a  new  company  by  the  name  of  the  Boston  &  Kew 
York  Air  Line  K.  Co.,  the  present  defendants ;  that  by  the  act  of 
incorporation  the  stock  of  the  new  company  was  to  consist  of  forty 
thousand  shares  of  the  par  value  of  one  hundred  dollars  each,  of 
which  thirty  thousand  were  to  be  preferred  stock  and  ten  thousand 
to  be  common  stock ;  that  every  holder  of  stock,  whether  preferred 
or  common,  was  to  be  entitled  to  one  vote  in  the  meetings  of  the 
company  for  every  share  of  the  stock ;  that  no  dividend  was  to  be 
made  on  the  common  stock  until  one  of  seven  per  cent  had  been 
made  on  the  preferred  from  the  earnings  of  the  company ;  that 
the  plaintiff  town  was  the  owner   of  eleven  hundred  and  twenty 
shares  of  the  common  stock  and  had  been  so  before  the  transac- 
tions to  be  stated ;  that  the  common  stock  before  these  transac- 
tions had  been  worth  in  the  market  twenty-five  dollare  a  share, 
making  the  whole  stock  held  by  the  plaintiff  worth  at  that  time 
twenty-eight  thousand  dollai's;  that  the  defendant  company  had 
in  September,  1882,  made  a  preliminary  contract  for  a  lease  of  the 
road  to  the  New  York,  New  Haven  &  Hartford  R.  Co.  for  ninety- 
nine  years  from  September  30th,  1882,  at  an  annual  rental  of 
$120,000,  and  was  about  at  a  meeting  of  the  company  to  ratify  and 


BONDS — EXCHANGE  FOB  STOCK — POWER  TO  LEASE.     156 

^tablisb  the  lease ;  that  this  rental  was  to  be  paid,  not  to  the  de* 
fendant  company,  but  to  the  preferred  stockholders  directlj  by  a 
certain  percentage  on  their  stock ;  that  there  was  a  large  amount 
of  unpaid  taxes  and  other  claims  on  the  property  not  provided  for 
in  the  contract ;  that  the  entire  income  and  resources  of  the  prop- 
erty were  thus  placed  out  of  the  control  of  the  corporation  and 
were  appropriated  for  tiie  benefit  of  the  holdere  of  tne  preferred 
stock  in  fraud  of  the  holders  of  the  common  stock,  and^^that  the 
common  stock  would  become  worthless  if  the  transaction  was  car- 
ried out ;  praying  for  an  injunction  against  the  approval  and  adop- 
tion of  the  lease  oy  the  defendant  company. 

The  charter  of  the  New  Haven,  Middletown  &  Willimantic  R. 
Co.,  to  all  the  rights  of  which  the  defendant  company  had  suc- 
ceeded/was  annexed  to  the  complaint  and  made  a  part  of  it.  Bv 
it  that  company  had  the  right  to  please  its  road  to  any  other  rail- 
road company  whose  road  connected  with  their.  By  a  provision  of 
the  charter  of  the  defendant  company  such  lease  could  be  made 
only  upon  a  vote  of  three  fourths  of  all  the  stockholders  voting 
bj  shares  of  stock. 

A  temoorary  injunction  was  granted  by  a  judge  of  the  Superior 
Court  ana  afterwards  dissolved,  and  the  lease  was  executed.  The 
case  was  thenceforth  treated  as  a  suit  to  set  it  aside.  The  de- 
fendants demurred  to  the  complaint,  assigning  the  following 
grounds  of  demurrer : 

1.  It  is  wholly  grounded  on  the  alleged  invalidity  of  such  a 
lease  as  the  defendant  is  about  to  make,  whereas  said  lease,  if  made, 
wonld  be  valid. 

2.  Said  complaint  alleges  that  said  lease  is  invalid  as  against 
certain  third  parties,  such  as  creditors  of  the  defendant  or  owners 
of  bonds  of  the  New  Haven,  Middletown  &  Willimantic  E.  Co., 
who  are  not  p>arties  to  this  action  ;  whereas  the  only  question  pro- 
perly arising  in  this  action  is  whether  such  lease  would  be  invalid 
as  against  the  plaintiff. 

3.  Said  chaiter  of  the  defendant  and  all  its  proceedings  there- 
*  under,  in  said  complaint  alleged,  are  legal  and  valid. 

4.  The  plaintiff,  bein^  a  stockholder  of  this  defendant,  cannot 
in  this  action  question  the  validity'  of  its  organization,  or  its  right 
to  take,  hold,  and  dispose  of  said  railroad. 

5.  Said  complaint  states  no  case  calling  for  an  injunctiofi  or 
other  eqnitable  relief,  as  demanded  therein. 

Tlie  court  (Phelps,  J.)  sustained  the  demurrer  and  rendered 
judgment  for  the  defendants.     The  plaintiff  appealed. 

JS.  Z.  Warner  and  A.  W.  JSacon^  with  whom  was  S.  A.  Hob- 
inson,  for  appellant. 

S,  E,  Bciawm  for  appellees. 

Beakdslst,  J. — This  case  comes  before  this  court  by  appeal 
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from  the  judgment  of  the  Superior  Court  that  the  complaint 
FAcn.  is  iQBufScient     The  plaintiff  alleges,    in  substance, 

that  it  is  the  owner  of  eleven  hundred  and  twenty  shares  of 
the  common  stock  of  the  defendant  company ;  that  said  company 
is  about  to  lease  its  railroad  to  the  Kew  York,  New  Haven  k 
Hartford  B.  Co.  for  the  term  of  ninety-nine  years,  at  the  annual 
rental  of  $120,000,  to  be  paid  by  the  lessee*  to  the  preferred  stock- 
holders of  the  defendant  company,  in  proportion  to  the  amount  of 
stock  held  by  them  respectively ;  praying  for  an  injunction  against 
the  proposed  lease.  A  preliminary  injunction  was  issued  upon  this 
complaint  by  the  Superior  Coiirt,  which  was  afterwards  dissolved, 
and  the  lease  was  executed.  The  plaintiff  now  seeks  to  have  the 
same  set  a  side,  claiming  that  it  violates  its  rights  as  such  holder  of 
common  stock  by  depriving  it  of  any  participation  in  the  earnings 
of  the  defendant  company  for  the  period  of  the  lease  and  ren- 
dering its  stock  of  little  or  no  market  yalue.  ! 

Whether  the  defendant  has  the  right  to  make  this  lease  must  of 
pown  TO  MAKs  course  depend  upon  the  provisions  of  its  charter.  If  the 
LEA8B-PROV1.    (jhartcr  authorizes  the  lease,  the  fact,  if  it  be  so,  that  it 
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will  reduce  or  destroy  the  market  value  of  the  plaintiffs 
stock,  cannot  defeat  the  right  of  the  company  to  make  it.  The 
plaintiff,  as  a  stockholder  in  the  defendant  company,  is  subject  to 
all  the  conditions  contained  in  its  charter  affecting  its  relation  to 
the  other  stockholders  as  well  as  to  the  public.  By  the  defendant's 
charter  the  bondholders  of  the  New  Haven,  Middletown  &  Willi- 
mantic  B.  Co.  were  incorporated  into  a  new  company,  which  6n^ 
ceeded  to  all  the  property  and  rights  of  the  old  one.  The  charters 
of  both  these  companies,  and  the  lease  in  question,  are  made  part 
of  the  plaintiff's  complaint.  The  diarter  of  the  Kew  Havoi,  Mid- 
dletown &  Willimantic  B.  Co.  provided  that  the  company  might 
lease  its  road  to  any  railroad  company  with  whose  road  it  might 
intersect.     (Sec.  7  of  charter.) 

The  defendant's  charter  provided  that  it  should  not  so  lease 
without  the  approval  of  three  fourths  of  the  stockholders  of  the 
company.     (Sec.  9  of  charter.) 

The  defendant's  charter  also  provides  that  the  capital  stock  shall 
consist  of  not  over  forty  thousand  shares,  of  which  not  exceeding 
thirty  thousand  shares  shall  be  pi*eferred  stock,  and  not  exceeding 
ten  thousand  shares  shall  be  common  stock  (sees.  2  and  3  of  char- 
ter), and  that  no  dividends  shall  be  declared  upon  the  common 
stock  until  dividends  have  been  declared  upon  all  the  pre- 
ferred stock,  equal  to  seven  per  cent  a  year  thereon.  (Sec  5  of 
charter.)  The  shares  of  stock  being  of  the  par  value  of  $100  each, 
the  rent  received  will  amount  to  only  four  per  cent  upon  the  pre- 
ferred stock. 

But  it  is  claimed  that  although  there  is  no  restriction  in  the  Ian- 
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gaage  of  tlie  charter  as  to  the  term  for  which  the  compauy  may 
leafie  its  road,  or  as  to  tiie  rent  to  be  received,  yet  it  is  rkasorablb- 
nnreasonable  so  to  construe  it  as  to  enable  three  fouiilis  """  °'  ''*^"' 
of  the  stockholderB  to  make  a  lease  which  deprives  the  other  fourth 
of  any  chance  for  dividends  for  so  long  a  period,  and  hence  that 
the  lease  in  question  is  not  a  rightful  and  lawful  exercise  of  the 
power  given  by  the  charter.  We  see  no  ground  for  this  claim, 
especially  in  view  of  the  fact  that  leases  of  milroads  are,  and  from 
the  nature  of  the  case  must  generally  be,  made  for  long  terms. 
Railroads  are  leased,  as  they  are  built,  with  a  view  to  the  advan- 
tages to  arise  in  the  distant  future  from  the  development  of  popu- 
lation and  business  in  the  neighborhood  by  the  facilities  for  trans- 
portation which  they  afford. 

The  complaint  also  charges  that  by  the  provisions  of  the  lease 
the  entire  resources  of  the  defendant  company  from  fbaudulbrt 
winch  income  can  be  derived  are  fraudulently  appro-  ofmmoutow- 
priated  for  the  benefit  of  the  holders  of  the  preferred  stock. 
stock.  This  is  not  a  charge  of  fraudulent  conduct  or  intent  in  the 
making  of  the  lease,  but  only  that  by  its  operation  the  income  will 
be  fraudulently  appropriated  for  the  benefit  of  the  preferred 
scockholders.  Tlxis  is  simply  an  allegation  that  this  appropriation 
of  the  income  will  be  disastrous  to  the  common  stocknoldera  and 
wrongful ;  not  that  the  preferred  stockholders  have  acted  fraudu- 
lently. If  the  company  had  the  right,  as  it  clearly  had  by  its 
charter,  to  m^e  the  lease  upon  a  three-fourths  vote,  the  court  can- 
not resard  the  efEect  of  the  lease  as  wrongful,  or  in  any  proper 
sense  fraudulent.    Van  Weel  v.  Winston,  115  TJ.  S.  Reps.  237. 

The  complaint  also  charges  that  certain  of  the  bondholders  in  the 
old  company  have  not  converted  their  bonds  into  stock,  ihjubw  to 
and  deny  the  validity  of  the  organization  or  the  new  tors. 
company,  and  that  by  the  contract  of  lease  no  provision  is  made  for 
the  payment  of  certain  creditors  of  the  company  If  this  be  so, 
we  ao  not  see  upon  what  principle  the  plaintin  can  avail  himself  oi 
it  as  a  ^onnd  of  relief  in  this  case.  Injuries  done  to  bondholders 
or  creditors  can  only  be  made  apparent  and  redressed  when  they 
complain  of  them. 

The  questions  arising  between  the  defendant  company  and  a 
bondholder  who  claimed  that  he  liad  not  converted  his  bonds  into 
«5tock  were  determined  adveraely  to  the  bondholder  at  the  pi-esent 
term  of  tUs  court.  Gates  v.  Boston  &  N.  York  Air  Line  K.  Co., 
35  Conn.  333. 

There  is  no  error  in  the  judgment  of  the  Superior  Court. 

In  this  opinion  the  other  judges  concurred. 

Right  of  State  to  Enforoe  Exercise  of  Corporate  Powert.~See  People  «. 
New  York  Central  R.  Co.,  9^  Am.  &  Eng.  R.  R  Cas.  1. 

Effect  of  Foreclosure  of  Mortg^age  upon  Railroad— Reorganization  of 
Road.— See  Farmers'  Loan  and  Trust  Co.  v,  Ceutrai  R.  Co.,  12  Am.  &  Eng. 
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R.  R.  Cas.  461;  State  v.  Montclair,  etc.,  R.  Co.  13  lb.  890;  Cooper  9. 
Corbio,  18  lb.  894;  Lake  Erie,  etc.,  R.  Co.  t.  Griffin,  17  lb.  236;  Lafayette 
Co.  V.  Neeley,  17  lb.  242;  Wabash,  etc.,  R.  Co.  v.  Central  Trust  Co.,  17  lb. 
254;  K.  T.,  etc.,  R.  Co.  e.  YaUble,  17  lb.  268;  Bumham  v.  Bowen,  17  lb. 
808;  Farmers*  Loan  and  Trust  Co.  «.  Missouri,  etc.,  R  Co.,  17  lb.  814; 
Leayenworth  Co.  «.  Chicago,  etc.,  R.  Co.,  22  lb.  61. 


Miller 

V. 

OiTLFy  Colorado  and  Santa  Fe  R.  Co. 

(Advance  Cow,  Texa$.    Marek  18,  1886). 

In  interpreting  obligations  or  subsidy  notes  given  by  citizens  to  a  railroad 
as  an  inducement  to  the  latter  to  build  to  a  certain  place,  the  railroad's 
charter,  with  all  of  its  obligations  thereunder,  are  to  be  considered  as  enter- 
ing into  and  forming  a  part  of  the  agreement. 

A  proposition  mi^e  oy  a  representative  of  the  railroad,  that  he  desired 
that  they  should  procure  for  the  company  the  right  of  way  through^  the 
town  and  county  and  the  necessary  ground  in  the  dty  for  depot  purposes, 
and  also  the  sum  of  $75,000,  which  he  said  was  but  a  portion  of  the  extra  cost 
to  run  the  road  into  town  and  out  again ;  and  also  the  right-of-way  bond 
which  the  citizens  executed,  were  to  be  all  considered  as  entering  into  and 
forming  an  inducement  for  the  contract. 

It  b^ame  the  duty  of  the  railroad,  under  the  contract,  to  survey  and  es- 
tablish a  route  to  a  point  within  the  city  limits  within  half  a  mile  of  the 
court  house,  and  to  select  and  mark  out  the  necessary  grounds  for  depot 
purposes,  which,  when  done,  devolved  the  duty  upon  the  citizens  to  secure, 
oy  purchase  or  condemnation,  the  titles  to  the  property,  and  that  the  com- 
pany in  failing  to  do  this  and  by  running  the  road  around  to  the  norUi  line 
of  the  city  limits,  then  deflecting  so  as  to  just  enter  the  city  limits,  and  run- 
ning on  that  line  a  few  hundred  3rsrds,  and  thence  deflecting  again  out  of 
the  limits  of  the  city  and  running  several  hundred  yards  to  a  point  where 
the  company  established  a  depot  on  a  tract  of  land  owned  by  itself,  acting 
in  bad  faith  with  the  citizens,  and  therefore  the  court  declines  to  enforce 
the  obligations  executed  as  a  part  of  the  subsidy. 

Appeal  from  Galveston  County. 

F.  C.  Hums  and  Seth  Sh^ppard  for  appellants. 

Bollinger^  Mott  <&  Terry  for  appellee. 

This  Buit  was  brought  by  appellee  December  8, 1884,  upon  two 
obligations  or  subsidy  notes  executed  to  it  by  appellants,  who  are 
citizens  of  Belton,  Belle  county,  one  of  which  for  $1000  was  exe- 
cuted June  18, 1880,  and  the  other  for  $200,  June  26,  1880.  Sim- 
ilar obligations  to  the  aggreffate  sum  of  $75,000  were  executed  by 
the  citizens  of  Belton,  payable  to  appellee  at  the  same  time. 

The  consideration  expressed  upon  the  face  was  ^^  the  early 
constmction  of  the  Gulf.  Colorado  &  Santa  Fe  B.  to  the  town 
of  Belton."    The  following  conditions  formed  a  part  of  each: 
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^^  The  condition  of  this  obligation  is  sach  that  if  the  Gnlf,  Colo- 
rado &  Santa  Fe  B.  is  not  completed  to  the  town  of  Belton 
by  March  1,  1881,  then  this  obligation  is  to  become  null  and  void  ; 
otherwise  to  remain  in  fall  force  and  effect." 

About  the  same  time  a  large  number  of  the  citizens  of  Belton^ 
including  those  who  executed  the  obligations  above  mentioned, 
delivered  to  appellee  a  bond  in  the  sum  of  $7000,  conditioned  as 
follows  :  ^'  The  consideration  of  this  obli^tion  is  that  if  we  shall 
cause  to  be  secured  to  the  Gulf,  Colorado  &  Santa  Fe  B.  Co.  all 
necessary  conveyances  for  the  right  of  way  for  said  company 
through  the  county  of  Bell  and  town  of  Belton,  in  the  State  of 
Texas,  when  demanded  by  it  on  any  line  it  may  locate  that  touches 
the  corporate  limits  of  the  town  of  Belton,  tiien  this  obligation 
will  be  null  and  void  ;  otherwise  to  remain  in  full  force  and  effect, 
to  the  extent  of  all  moneys  that  may  be  paid  out  by  said  oompany 
in  acquiring  said  right  of  way.'^ 

In  answer  to  the  suit  defendants  plead  as  follows : 

"  1.  That  the  notes  were  given  upon  a  promise  and  a  considera- 
tion contrary  to  sound  public  policy. 

^'  2.  That  the  railroad  was  not  completed  to  Belton  by  March  1, 
1881. 

''  3.  That  the  execution  of  the  notes  was  procured  through  the 
promise  of  the  company  to  build  its  railroad  upon  a  designated 
route  into  the  town  of  [Belton,  and  to  locate  its  depot  at  a  point 
within  one  half-mile  of  the  court-house  therein  ;  tnat  the  town 
and  citizens  were  ready  and  willing  to  donate  right  of  way  and 
necessary  depot  grounds  whenever  needed ;  that  tne  company,  in 
disregard  of  its  promise  and  the  requirements  of  the  law  under 
whicn  it  was  built,  changed  its  line  and  constructed  its  railroad 
around  the  town  and  established  its  depot  outside  its  corporate 
limits,  and  more  than  a  mile  from  the  court-  house. 

"  4.  That  the  notes  were  also  signed  upon  full  faith  in  the  repre- 
sentation of  the  company  that  Belton  should  remain  the  terminus 
of  the  railroad  for  two  years,  and  that  no  rival  town  should  be 
built  near  it;  when  in  fact  the  company  continued  its  construction 
rapidly  beyond  Belton,  and  also  bought  land  and  laid  off  the  town 
of  Temple,  near  Belton,  for  the  purpose  of  speculation." 

The  plaintiff  by  supplemental  petition  excepted  specially  to  all 
that  part  of  the  answer  after  the  general  denial.  Tnere  was  also 
a  denial  that  the  city  of  Belton,  or  its  citizens,  tendered  to  the 
company  right  of  way  through  the  town,  and  depot  grounds; 
also,  denial  mat  the  city  or  its  citizens  were  ready  or  able  to  grant 
such  right  of  way  or  depot  grounds.  Plaintiff  also  alleged  that  it 
would  nave  run  its  road  in  the  city  and  would  have  built  its  de- 

Sot  within  a  half-mile  of  the  court-house  had  the  right  of  way  and 
epot  grounds  been  furnished  by  the  citizens,  and  tnat  it  was  still 
ready  to  do  so  upon  the  same  conditions. 
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The  Gulf,  Colorado  &  Santa  Fe  B.  Co.  was  chartered  by  spedai 
act  of  the  le^slature  of  May  28,  1873,  amended  Febroai-y  5, 1875. 
In  the  eighth  section  of  the  act  is  the  following  provision : 

"  Commencing  at  city  of  Galveston,  thence  northwest  on  the 
most  direct  and  practicable  route  so  as  to  intersect  the  Galveston, 
Harrisburg  &  San  Antonio  R.  on  tlie  dividing  ridge  between 
the  Brazos  and  San  Beiiiard  riveiB,  thence  on  an  air  line,  as  near 
as  practicable  to  the  town  of  Brenham,  in  Washington  county; 
Caldwell,  in  Burleson  county ;  thence  to  town  of  Cameron,  in 
Milam  county;  thence  to  the  town  of  Belton,  in  Bell  countj; 
and  in  the  event  that  the  citizens  of  each  town  shall  donate  to  said 
company  the  necessary  right  of  way  for  road,  switches,  and  turn- 
outs through  said  towns,  and  sufficient  ground  for  depot  purposes, 
the  depot  shall  be  located  within  half  a  mile  of  the  court-house  in 
each  01  said  towns." 

By  June  11,  1880,  the  company  had  made  such  progress  in 
building  its  road  that  it  had  its  line  under  contract  to  within  twelve 
or  fifteen  miles  southeast  of  Belton  up  to  a  place  called  the  Knobs. 

The  cause  was  submitted  to  the  court  without  a  jury,  and  judg- 
ment was  rendered  for  plaintiff. 

Habwood,  S.  J.— It  is  evident  the  learned  trial  judge,  in  inter- 
preting the  contract  the  basis  of  this  suit,  considered  the  ap- 
pellee's charter,  with  all  of  its  obligations  thereunder,  as  entering 
into  and  forming  a  part  of  the  agreement  made  with  appellants, 
and  in  this  we  fully  concur. 

In  construing  the  obligations  sued  upon,  all  the  facts  and  cir- 
cumstances BUiTOunding  the  parties  goins  to  throw  any  light  as  to 
what  were  the  objects  and  purposes  of  the  contracting  parties, 
should  be  considered. 

The  second  error  assigned  is  to  the  effect  that  the  court  erred  in 
holding  that  plaintiffs'  railroad  was  completed  to  the  town  of 
Belton  bv  March  1, 1881,  in  the  sense  of  the  contract,  and  under 
the  requirements  of  the  law. 

The  several  instruments  sued  upon,  together  with  indemnity,  or 
AppmLEE**  right-of-way  bond,  taken  as  one  transaction  and  con- 
co™  ^  nil  strued  in  the  light  of  the  circumstances  surrounding 
BTBUMEKT8.  ^\^q  partics  at  tne  time,  and  construed  with  reference 
to  the  obligations  imposed  upon  appellee  bv  the  law  under  its 
charter,  must  determine  the  right  of  the  appellee  to  i-ecover  in  this 
suit. 

Evidently  it  was  the  purpose  of  the  parties  at  the  time  the 

obligations  sued  upon  were  given  that  for  tlie  consid- 

cojsiDTOATioH   eration  of  the  sum  of  $75,000,  of  which    the   notes 

sued  upon  were  a  part,  and  the  further  consideration 

of  the  right  of  way  through  the  county  of  Bell  and  through  the 

town  of  Belton,  the  appellee  would  survey  and  construct  its  rail- 
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TF3J  to  and  into  the  corporate  limits  of  the  town;  and  the  neces- 
sary ^nnds  for  depot  purposes  being  secured  and  donated  bj 
the  citizens^  the  appellee  wdald  locate  and  establish  its  depot 
within  half  a  mile  of  the  courthouse.  This,  as  was  universallj 
nndentood  at  the  time  of  the  contract,  was  fixed  and  required  by 
the  charter.  This,  too,  was  the  fair  and  unmistakable  construction 
to  be  put  upon  the  propodtions  made  by  Mr.  Sealy  at  the  very 
time  this  amount  was  subscribed  and  promised  by  appellants. 

Copying  from  the  findings  of  fact  made  by  the  trial  jndge : 
'^  Mr.  Sealy,  in  a  public  speech  to  the  citizens  of  Bel-  spboh  or 
ton,  on  the  day  tms  subscription  was  made,  he  being  a  ^■^'• 
director  of  the  company,  and  speaking  for  himself  and  several 
other  directors  who  were  present,  said :  '  First,  we  desire  you 
shall  procnre  for  us  the  right  of  way  along  two  lines  through  your 
town  and  counlhr,  thereby  enabling  us  to  choose  the  most  practi- 
cable route.  Then  we  shall  expect  you  to  procure  the  necessary 
ground  in  your  city  for  depot  purposes,  and  last,  though  not  least, 
we  ask  you  to  donate  $75,000,  which  is  but  a  portion  of  the  extra 
cost  to  ran  our  road  into  town  and  out  again." 

The  learned  trial  Indge  further  finds  from  the  evidence :  ^^  That 
Boon  after  the  speech  of  Mr.  Sealy  subscriptions  were  commenced ; 
that  the  appellants,  M.  E.  and  S.  M.  Miller,  subscribed  fdidihos  of 
$1000,  and  appellant  M.  E.  Miller  the  further  sum  of  ™^  ^^"^ 
$200,  and  that  afterwards,  in  lieu  of  said  subscriptions  of  $1000 
and  $200,  M.  E.  and  S.  W.  Miller  executed  and  delivered  to 
Walter  Gresham,  agent  of  appellee,  the  two  notes  sued  on  in  this 


cauae." 


^^The  corporate  limits  of  the  town  consists  of  1280  acres  in  a 
perfect  square,  the  court-house  being  in  the  middle  of  the  square. 
Before  June  12, 1880,  the  date  of  the  speech  of  Mr.  Sealy  and 
the  date  of  the  subscriptions,  two  lines  had  been  surveyed  by  ap- 
pellee from  the  then  terminus  of  the  road,  to  and  into  the  corpo* 
rate  limits  of  the  town.  One  passed  within  a  half-mile  of  the 
oonrt-boQse  and  the  other  a  little  further  off,  but  neither  had  been 
definitely  selected  and  adopted  by  the  railroad  company  as  the  line 
selected  and  adopted  as  the  most  practicable  route.'' 

The  judge  from  the  evidence  further  finds  as  follows :  ^^  The 
plaintiff  ^appellee)  thereafter,  some  time  in  July,  1880,  ran  a  line 
on  the  Birdsdale  route  into  the  northeast  side  of  the  town  to  a 
point  not  far  from  the  court-house  square,  and  Walter  Gresham,  as 
pLuntifPs  agent,  conferred  with  one  or  two  members  of  the  citi- 
zens' committee  to  know  if  they  would  give  the  right  of  way 
through  the  town  on  that  line,  and  was  informed  by  said  one  or 
two  members  of  the  committee  that  the  right  of  way  through  that 
part  of  the  town  wonld  cost  a  greater  sum  of  monev  than  the 
citizens  could  afford  to  raise.  The  cost  of  that  right  ot  way,  with 
iieceasary  depot  grounds,  would  have  been  about  $10,000.    The 

24A.&E.RCa8.-ll 
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plaintiff  thereafter,  abont  the  middle  of  August,  permanently  lo- 
cated  its  route  through  the  north  part  of  the  town  by  condenina- 
tion,  the  plaintiff  paying  about  $500  for  the  part  so  condemned, 
and  established  depot  grounds  just  outside  of  the  corporate  limits, 

Saying  for  the  depot  grounds  several  hundred  dollars.  .  .  .  The 
epot  and  depot  grounds  are  about  300  feet  outside  of  the  corpo- 
rate limits  of  Belton,  and  are  about  200  or  300  feet  over  a  mile 
from  the  court-house,  and  have  so  remained  from  about  the  middle 
of  August,  1880,  to  the  present  time.  .  .  .  The  road  as  penna- 
nently  located  and  constructed  enters  the  corporate  limits  about 
200  feet  west  of  the  northeast  comer  of  the  corporate  limits  of 
the  town,  and  runs  thence  westwardly  just  inside  the  corporate 
limits  about  forty,  feet  inside  the  corporate  limits  about  2000  feet, 
just  keeping  insiae  of  the  corporate  limits,  and  then  leaves  the  corpo- 
rate limits  at  a  point  about  2400  feet  west  of  the  northeast  comer 
of  the  corporate  limits,  and  although  there  is  about  2000  feet  of 
plaintiff's  road  within  the  corporate  limits,  no  part  of  said  2000  is 
more  than  fifty  feet  inside  of  the  northern  boundary  of  the  cor- 
porate limits.  The  depot  is  about  800  yards  from  the  point  where 
the  plaintiff's  road  leaves  the  corpoi*ate  limits,  and  the  depot  is 
about  350  yards  from  the  northern  Doundary  line  of  the  corporate 
limits,  and  the  road  makes  a  very  gentle  curve  all  the  way  from 
the  point  where  it  enters  the  corporate  limits  to  the  depot.  The 
distance  from  the  court-house  to  the  depot  is  a  little  over  a  mile." 

In  the  view  we  take  of  the  case  it  can  make  no  difference  upon 
No  DiTFiiRBNcs  wluch  survcycd  route  the  road  was  constructed  to  the 
corporate  limits  of  the  town,  because  as  appears  from 
the  testimony  the  road  might  have  been  extended  into 
the  corporate  limits  upon  either  route,  and  a  depot  located  within 
a  half-mile  of  the  court-house. 

The  question  to  be  considered  is,  did  appellee,  by  running  the 
BiEDSDALE  ^^^  on  the  Birdsdale  route  into  the  northeast  side  of 
■otTTB.  the  town  to  a  point  not  far  from  the  court-house  square, 

and  by  conferring  with  one  or  two  members  of  the  citizens'  com- 
mittee,  to  know  if  they  would  give  the  riffht  of  way  through  the 
town  on  that  line,  comply  fully  with  its  obligation  growing  out  of 
the  contract  with  appellants. 

In  order  to  put  tlie  citizens  at  default  the  appellee  should  have 
▲PPKLLEB'8  selected  the  most  practicable  route,' and  surveved  and 
FBOFBRcouBss.  estabUshcd  it  into  the  town  to  within  half  a  mile  of  the 
court-house,  and  have  selected,  surveyed,  and  marked  off  the 
gi'ounds  necessaiy  for  depot  purposes,  and  then  have  notified  the 
citizens  composing  the  citizens'  committee  appointed  to  secure  the 
right  of  way  and  depot  grounds,  and  made,  in  the  language  of  the 
right  of  way  bond,  ^^ demand"  of  the  same  for  the  purposes 
stated ;  not  until  this  was  done  could  the  citizens  have  proceeded 
to  secure  by  purchase  or  condemnation  the  titles  to  the  land. 


WHICH  ROUTB 
WAS  TAXXH  TO 
TOWN. 


SUBSIDY  NOTES — ^BAD  FAITH.  163 

Until  tliis  was  done  they  could  not  have  known  what  ground  to 
secure  by  purchase  or  legal  process ;  nor  had  the  citizens  the  power 
to  have  instituted  proceraiuo^s  in  their  own  names  to  condemn  the 
land.  It  was  alone  by  the  railroad  company  that  these  proceedings 
could  be  instituted. 

It  is  not  the  only  legitimate  inference  that  at  the  time  the  obli- 
gations sned  upon  were  executed,  all  parties  understood  that  the 
company  would  select  its  route,  cause  it  to  be  surveyed,  as  also  the 
depot  grounds,  and  if  the  citizens  should  fail  to  contract  with  the 
owners  for  its  purchase,  then  the  railroad  company  would  institute 
proceedings  for  its  condemnation,  and  call  upon  the  citizens  to 
pay  whatever  damages  and  costs  were  thereby  incurred.  If  such 
was  not  the  understanding  why  did  they  require  of  the  citizens 
the  indemnity  or  right-of-way  bond  ? 

Although  many  other  questions  have  been  discussed  by  counsel 
we  regard  this  as  the  turnmg  point  in  the  case. 

The  plaintiff  sues  upon  certain  obligations  the  meaning  of  which 
is  perfectly  clear,  and  in  reply  to  the  defences  set  up  PLAornrfs 
by  tha defendants  the  plaintiff  specially  denies  that  the  ^"^ 
town  of  Belton  or  the  citizens  thereof  ever  tendered  to  plaintiff 
depot  grounds  and  right  of  way  through  said  town,  and  specially 
denies  that  said  citizens  were  ever  willing  or  able  to  donate  to 
plaintiff  the  necessary  depot  grounds  and  right  of  way  through 
said  town.  If  this  denial  is  sustained  by  the  evidence  then  we  see 
no  obstacle  in  the  way  of  the  plaintiff's  recovery.  For  if  the  citi- 
zens of  Belton,  with  a  fair  opportunity  of  donating  the  right  of 
way  and  depot  grounds,  failed  to  do  so,  then  they  cannot  complain 
of  the  action  of  the  company  in  the  premises. 

But  is  this  true  ?  There  is  certainly  very  little  proof  of  it  in 
the  record.  The  only  proof  adduced  is  that  some  time  after  the 
obligations  had  been  signed  the  agent  of  the  plaintiff  conferred 
with  one  or  two  of  the  citizens'  committee,  who  expressed  the 
opinion  that  the  people  were  not  able  to  bear  the  expense  of  lo- 
cating the  track  and  depot  so  near  the  centre  of  the  town,  inas- 
much as  it  would  cost  about  $10,000. 

This  evidence  of  the  inability  of  the  people  of  Belton  to  furnish 
the  depot  grounds,  etc.,  seems  to  us  extremely  feeble.  WBinruB  of 
Such  evidence  of  inability  certainly  did  not  satisfy  the  ■^^»<»- 
sagacious  and  skilful  agents  of  the  company  when  they  were  get- 
ting up  the  $75,000  subsidy  and  right-of-way  bond  "  to  the  corpo- 
rate limits."  In  that  case  the  compan v's  interests  were  concerned ; 
hence  these,  its  agents,  wei^  not  satisfied  with  the  opinions  of  one 
or  two  men  or  of  twenty  men,  that  the  people  would  pay  the  sum 
demanded.  So  far  from  it,  they  required  notes  and  bonds  drawn 
with  all  the  strictness  that  in^nuitv  could  devise,  with  the  ^'  utmost 
strictness  of  the  letter  that  killeth.''  But  when  the  papers  were 
signed  and  the  people  were  bound,  the  time  came  when  the  duties 
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of  the  company  and  the  interests  of  the  people  who  had  nnder^ 
taken  so  much  were  to  be  considered ;  it  was  then  that  the  com- 
pany's agents,  upon  the  slightest  supposition  of  one  or  two  persons, 
disregarded  the  rights  and  interests  of  the  citizens  and  located  its 
track  and  depot  to  suit  its  own  pleasure. 
•  We  are  led  to  these  conclusions  by  the  testimony  of  the  plain* 
tlaotsff^  tifPs  own  witnesses.  They  do  not  disguise  the  fact— 
wmnsan.  indeed  they  distinctly  express  it — that  their  chief  ob- 
ject, next  to  getting  the  subscription  to  the  subsidy,  was  to  keep 
the  people  in  the  dark  as  to  the  locating  of  the  road  and  the 
depot.  One  of  their  witnesses,  Mr.  Wallis,  states  that  they  went 
there  cantioned  to  avoid  giving  information  on  that  subject  It  h 
clear,  too,  he  obeved  fully  his  instructions,  although  it  taxed  his 
ingenuity  to  ward  off  the  inquiries  of  the  people  on  that  sabjeet. 

This  witness  also  states :  "  We  understood  from  the  people  of 
Belton  that  they  were  unanimous  in  giving  the  necessary  depot 
grounds  and  right  of  way.  That  was  part  of  the  contract,  and 
tney  were  anxious  for  it  There  was  notiiing  to  cause  us  to  fear 
they  would  not  do  it.  There  was  quite  a  warm  feeling  for  die 
road,  and  a  disposition  to  do  anything  required  of  them." 

He  also  says :  "  Mr.  Sealy,  Mr.  Gresham,  au  J  myself  were  the 
committee  authorized  to  go  and  make  representations  to  the  town 
of  Belton  and  make  a  contract  with  them,"  and  that  the  road  had 
to  abide  by  whatever  thev  did.  This  witness  also  says  that  he  told 
Mr.  Burr,  one  of  the  Belton  citizens,  that  "  we  woula  comply  with 
our  part  of  the  contract  and  run  through  the  corporate  hmits  of 
Belton,"  and  being  asked  by  counsel,  "  Do  you  call  it  running 
through  the  corporate  limits  bv  dipping  in  on  one  side  and  making 
a  curve  and  running  out  on  the  same  side,"  said  :  "  Yes,  sir ;  ttc 
agree  to  put  it  through  the  city  limits,  and  we  did  so."  He  also 
says :  "  We  knew  that  when  our  road  went  to  a  town,  in  order  to 
force  us  to  go  through  the  town  the  people  had  to  give  us  depot 
grounds  ana  right  of  way,"  and  that  they  were  not  deterred  in  lo- 
cating the  right  of  way  through  the  town  and  placing  the  depot 
grounds  in  the  town  by  their  refusal  to  give  it. 

Being  asked,  "You  were  all  satisfied  that  they  had  the  money  in 
Belton  to  furnish  the  right  of  way  and  depot  grounds  wherever 
you  desired  it,"  said :  "  x  es,  we  tnought  they  would  comply  with 
their  part  of  it." 

Another  witness,  Mr.  Oresham,  says  that  his  chief  business  wa| 
to  keep  silent ;  or,  as  he  expressed  it, "  to  play  mum,"  and  warf  on 
inquiry.  All  this  time  botn  witnesses  saw  that  the  people  of  Bel- 
ton were  deceived ;  or,  as  they  expressed  it,  were  "  deceivinsr 
themselves."  But  they  seem  to  have  thought  that  their  duty  to  the 
company  required  them  not  to  undeceive  the  people,  but  rather  to 
encourage  the  deception — 
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**  To  keep  the  'word  of  promlBe  to  the  .ear, 
Bat  break  it  to  the  hope.*' 

The  testimony  of  the  witness  Wallis,  to  the  effect  that  the 
directors  who  went  to  Belton  had  been  cautioned  to  communicate 
nothing  about  the  location  of  the  route  and  depot,  is  very  suggest- 
ive when  considered  in  connection  with  the  condition  found  in  tlie 
right-of-way  bond,  and  when  considered  with  reference  to  the  map 
showing  the  actual  location  of  the  track  and  depot  on  the  ground. 

The  Dond  reads  thus :  '^  The  condition  of  this  bond  is  such  that 
if  we  shall  cause  to  be  secured  to  the  Gulf,  Colorado  cohditiov  or 
4  Santa  Fe  R.  Co.  all  necessary  conveyances  for  right  ■°"'*- 
of  way  for  said  company,  through  the  county  of  Bell  apd  town 
of  BeltoD,  etc.,  when  demanded  by  it,  on  any  line  it  may  locate 
that  touches  the  corporate  limits  of  the  town  of  Belton,"  etc.  The 
form  of  the  bond  and  also  the  notes,  as  appears  from  the  testimony, 
liad  been  agreed  upon  before  they  came  to  Belton. 

Now,  the  ronte  actually  located  and  built  upon  did  not  enter 
cLe  towu  upon  either  of  the  lines  alone  which  the  peo-  . 

1      1      J  *  1      \  .1  <•  T-fc^  *  JuOTUAt  BOUTS. 

pie  bad  secured  the  right  of  way.  But  runnmg  some 
distance  above  the  Birdsdale  route,  it  passed  north  of  the  north- 
east comer  of  the  town  tract ;  then,  in  order  to  touch  the  corpomte 
limits,  it  deflected  a  little  south,  or,  as  the  trial  jud^  states  it  in  his 
findings  of  facts,  ^'  very  ^ntly  curves  to  the  south,"  until  it  crosses, 
tonches  the  corpoi'ate  limits,  and  then  running  along  just  inside 
the  corporate  limits  for  a  few  hundred  yards  it  ^^very  gently 
carves  to  the  north,"  and  passes  without  the  city  limits  to  a  tract  of 
land  350  yards  north  of  the  corporate  limits,  owned  by  the  company. 

The  plaintifb  having  obtained  the  obligations  sued  npon  by  the 
means  herein  stated,  this  court  is  asked  to  enforce  their  ^^Sroio.  '^^^ 
collection.  This  we  cannot  do,  because  in  our  opinion  there  was 
in  the  whole  transaction  a  want  of  that  ^ood  faith  and  fair  dealing 
which  the  mdcers  of  these  obligations  nad  good  right  to  expect 
and  demand  of  the  company. 

This  cause  having  been  tried  before  the  court  without  a  jury,  it 
ia  ordered  that  the  ludgment  be  reversed,  and  that  such  judgment 
be  rendered  in  this  court  as  should  have  been  rendered  &low; 
that  iS|  that  judjgment  be  rendered  for  the  appellants. 

Beversed  ancfremanded. 
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Fabmebs'  Loan  and  Tbijst  Co.,  Trnstee, 

V. 

Chigaqo  and  Atlantic  R.  Co.  et  dL. 

(AdiMiMe  Oase,  U,  8.  O.  0.,  D.  Indiana.    April  S,  1886.) 

Atrast,  valid  at  its  inception^  is  neyer  permitted  to  fail  for  lack  of  a 
trustee;  e.g.,  a  conyeyance  in  trust  to  two,  one  capable  of  taking  and  one 
not,  will  not  become  inyalid  by  reason  of  the  death  of  the  competent  trustee. 

A  citizen  of  the  United  States  has  the  right  to  hold  real  and  personal 

Sroperty,  absolutely,  or  in  trust  for  his  own  benefit,  or  in  trust  for  the  bene- 
t  of  himself  and  others,  in  any  State  of  the  Union.    So  held  arguendo. 

A  State  statute  which  declares  a  conyeyance  in  trust  of  real  or  personal 
property  to  a  non-resident,  exoeptby  will,  inyalid,  is  void  as  to  citizens  of 
the  United  States,  as  inconsistent  with  the  Constitution,  art.  4,  §  2,  el.  1, 
which  provides  that  *Hhe  citizens  of  each  State  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  in  the  several  States.'*  So  held  arguendo. 

A  State  statute  which  declares  a  conveyance  in  trust  of  real  or  personal 
property  to  other  than  *'  a  bona-Jide  resident ''  of  the  State  invalid,  and  which 
provides  that  a  trustee's  right  shall  cease  upon  his  removal  from  the  State, 
nddj  in  view  of  surrounding  facts,  not  to  govern  a  conveyance  in  trust  to  a 
foreign  corporation  of  property  within  the  State. 

Provisions  in  a  trust  aeed  made  by  a  railway  corporation  to  secure  its  bond- 
holders, which  prohibit  the  trustee,  without  the  consent  of  the  holders  of  a 
majority  of  the  bonds,  to  declare  the  principal  due  before  maturity,  to  take 
possession  of  the  mortgaged  property,  operate  or  sell  it,  or  to  midntain  a 
foreclosure  suit  for  the  principal  before  the  maturity  of  the  bonds,  do  not 
abrogate  the  riffht  of  the  trustee,  at  the  request  of  a  single  bondholder,  or 
the  right  of  a  sinsle  bondholder  himself,  if  the  trustee  refuses  to  act,  to  fore- 
close, upon  breacn  of  the  condition  of  the  deed  by  the  corporation's  failure 
to  pay  interest. 

in  a  suit  by  a  trustee  suing  for  the  benefit  of  bondholders  to  foreclose  a 
trust  deed  against  a  railway  corporation  to  enforce  the  payment  of  overdue 
interest,  complainant,  unless  restrained  by  the  trust  deed,  is  entitled  to 
a  decree  niei  for  the  amount  due  and  for  a  sale  of  the  mortgaged  property 
upon  default  in  payment.  Upon  payment  of  the  amount  due,  the  foreolostire 
decree  will  be  suspended  until  default  again  occurs  in  the  payment  of  inter- 
est. 

The  appointment  of  a  receiver  rests  in  the  sound  discretion  of  the  court. 
Defendant's  insolvency  may  or  may  not  be  cause  for  appointing  receiver. 

In  equity. 

B.  H.  BristoWy  J.  E.  McDonald^  H.  B.  Turnery  and  C.  N.  Steele 
for  complainant. 

J.  H,  ChocUe^  J.  J.  McCookj  Cha/rlee  L.  Atterbury^  Ednoao'd  Dan- 
iels^ C.  W.  Fairbanks^  and  Jacob  S.  Slick  for  defendants. 

Obbbham,  J. — The  Chicago  &  Atlantic  K.  Co.,  on  the  thirteenth 
of  June,  1881,  by  its  deed  of  trust,  conveyed  to  the  Farmers'  Loan 


TRUST  DEED — FO REC LOS U BE— RECEIVER.  167 

&  Trust  Co.,  a  New  York  corporation,  and  Conrad  Baker,  a 
i^esidentand  citizen  of  Indiana,  its  line  of  railway  ex-  factc. 

tending  from  Marion,  Ohio,  to  Ciiicago,  together  with  all  other 
property  of  every  character  which  it  then  owned  or  might  there- 
after acquire,  to  eecare  an  issue  of  6500  bonds  of  $1000  each,  pay- 
able on  November  1, 1920,  with  interest  at  six  per  cent  ner  annum, 
payable  semi-annually  on  the  first  days  of  May  and  November. 
On  the  fifteenth  day  of  September,  1883,  the  railway  company,  by 
a  second  trust  deed,  conveyed  the  same  property  to  the  Farmers' 
Loan  &  Trust  Co.  and  George  J.  Bippus,  a  citizen  of  Indiana, 
to  secure  an  additional  issue  of  5000  bonds  of  $1000  each,  payable 
on  the  first  day  of  August,  1923,  with  interest  at  the  rate  of  six 
per  cent  per  annum,  payable  semi-annually  on  the  first  days  of 
February  and  August.  This  suit  is  brought  by  the  Farmers'  Loan 
&  Trust  Co.  against  the  Chicago  &  Atlantic  R.  Co.  and  George  J. 
Cippus,  the  co-trustee  in  the  second  mortgage ;  Conrad  Baker,  the 
co-trustee  in  the  first  mortgage,  being  dead. 

Section  2988  of  the  Revised  Statutes  of  Indiana,  which  was  in 
force  when  the  trast  deeds  were  executed,  provides  that  '^  it  shall 
be  unlawful  for  any  pereon,  association,  or  corporation  TRuawM-iif- 
to  nominate  or  appoint  any  person  a  trustee  in  any  deed,  ^^^^  «tatote. 
mortgage,  or  otiier  instrument  in  writing  (except  wills),  for  any 
purpose  whatever,  who  shall  not  be  at  the  time  a  iona-Jide  resi- 
dent of  the  State  of  Indiana;  and  it  shall  be  unlawful  for  any  per- 
son who  is  not  a  honorfide  resident  of  the  State  to  act  as  such  trus- 
tee. And  if  any  person,  after  his  appointment  as  such  trustee, 
Bhall  remove  from  the  State,  then  his  rights,  powers,  and  duties  as 
such  trustee  shall  cease,  and  the  proper  court  shall  appoint  his  suc- 
cessor, pursuant  to  the  act  to  which  this  is  supplemental." 

It  is  urged  that  inasmuch  as  the  Faimers'  Loan  &  Trust  Co.  is 
a  New  York  corporation  it  was  not  capable,  under  this  statute,  of 
acting  as  trustee  in  the  trust  deed  or  mortgage,  aiid  that  it  cannot, 
therefore,  maintain  this  suit.  The  Chicago  &  Atlantic  „ 
Co.  conveyed  its  property  in  trust  to  secui*e  its  bonds,  and  trust  co. 
and  it  would  not,  perhaps,  as  between  itself  and  the  ^  '^^^^^ 
bondholders,  be  permitted  to  urge  this  objection  against  the  valid- 
ity of  its  own  solemn  act.  Gov.  Baker,  the  co-trustee,  who  died 
before  the  suit  was  brought,  and  whose  successor  in  the  trust  has 
not  been  appointed,  was  a  resident  of  Indiana  when  the  trust  deed 
was  executed.  This  satisfied  the  requirements  of  the  Indiana 
statute.  No  court  would  be  expected  to  hold  that  the  trust  deed 
was  void  because  one  of  the  trustees  was  not  a  resident  of  Indiana. 
If  it  be  true  that  the  Farmers'  Loan  &  Trust  Co.  was  not  capable 
of  acting  as  trustee  to  the  extent  of  taking  title  to  so  much  of  the 
mortgaged  property  as  was  situated  within  the  State,  or  that  its 
designation  as  trustee  was  to  that  extent  inoperative  and  void, 
nevertheless  the  trust  deed  was  valid  when  executed,  and  a  trust  is 
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never  permited  to  fail  for  want  of  a  trustee.  The  trust  property 
was  couvejed  as  an  entirety  to  secure  the  payment  of  the  bonds 
and  coupons,  and  it  is  not  claimed  that  the  Fai'mers'  Loan  &  Trust 
Co.  was  incapable  of  acting  as  trustee  so  far  as  the  trust  embraced 
property  witnin  the  States  of  Ohio  and  Illinois.  Suits  between  the 
same  parties,  asking  the  same  i-elief,  commonly  called  '^  ancillary  " 
suits,  may  be,  and  presumably  have  been,  instituted  in  the  Circnit 
Couut  of  the  United  States  for  the  Nortliem  District  of  Ohio  and 
the  Northern  District  of  Illinois,  and  the  court  in  either  of  those 
jurisdictions  would  have  authority  to  decree  a  sale  of  the  mortgaged 
property  as  an  entirety.    Muller  v.  Dows,  94  TJ.  S.  444. 

If,  under  such  circumstances,  a  court  of  equity  has  authority  to 
allow  the  requesting  coupon-holders  to  be  made  co  complainants 
with  the  Farmers'  Loan  &  Trust  Co.,  it  would  be  expected  to  exer- 
cise it  instead  of  dismissing  the  bill.  The  facts  of  this  case  would 
perhaps  justify  the  exercise  of  that  authority.  But  if  the  Chicago 
&  Atlantic  Co.  be  not  estopped  from  denying  that  the  Farmers' 
Loan  &  Trust  Co.  was  capable  of  acting  as  trustee,  and  if  the  court 
is  not  authorized  to  allow  the  coupon-holders,  at  whose  request  the 
suit  was  brought,  to  be  substituted  as  complainants  or  made  co- 
complainants  with  the  Farmers'  Loan  &  Trust  Co.,  the  bill  must 
be  dismissed,  unless  the  statute  relied  on  is  invalid. 

It  will  be  observed  that  this  statute  does  not  prohibit  foreign 
corporations  from  doing  business  in  this  State.  Obviously  that 
was  not  the  design  of  the  legislature.  It  is  a  statute 
ow^"^  iMDusA  which  denies  to  residents  of  other  States  the  ri^ht  to 
"^"'^  take  and  hold  in  trust,  otherwise  than  by  last  will  and 

testament,  real  and  personal  property  in  Indiana.  The  right  is  as- 
serted to  deny  to  persons,  associations,  or  corporations,  within  or 
without  the  State,  power  to  convey  to  any  person  in  trust,  not  a 
resident  of  Indiana,  real  or  personal  property  within  the  State. 
This  is  a  plain  discrimination  a^inst  the  residents  of  other  States. 
If  Indiana  may  disqualify  a  resident  of  another  State  from  acilng 
as  trustee  in  a  trust  deed  or  mortgage  which  conveys  real  or  per- 
sonal property  as  security  for  a  debt  due  to  himself  alone,  or  for 
debts  due  himself  and  other  creditors,  it  would  seem  that  the  State 
might  prohibit  citizens  of  other  States  from  holding  property  within 
the  State,  and  to  that  extent  from  doing  business  withm  the  State. 
Ko  State  can  do  the  latter.  A  person  may,  and  frequently  does, 
acquire  a  property  interest  by  a  conveyance  to  him  in  trust.  A 
citizen  of  the  United  States  cannot  be  denied  the  right  to  take  and 
hold  absolutely  real  or  personal  property  in  any  State  of  the  Union, 
nor  can  he  be  denied  the  right  to  accept  the  conveyance  of  such 
property  in  trust  for  his  sole  benefit,  or  for  the  benefit  of  himself 
and  others.     This  right  is  incident  to  national  citizenship. 

Section  2  of  article  4  of  the  Constitution  of  the  Unitea  States  de- 
clares that  ^^  the  citizens  of  each  State  shall  be  entitled  to  all  the 
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privileges  and  immnnities  of  citizens  in  the  several  States."  "  At- 
tempt will  not  be  made/'  saj  the  Supreme  Court  of  the  United 
States  in  Ward  v.  Maryland,  12  Wall.  418,  '^  to  define  the  words 
^privileges  and  immunities,'  or  to  specify  the  rights  which  they  are 
intended  to  secure  and  protect,  beyond  what  may  be  necessary  to 
the  decision  of  the  case  before  the  court.  Beyond  doubt,  those 
words  are  words  of  very  comprehensive  meaning;  but  it  will  be 
sufficient  to  say  that  the  clause  plainly  and  unmistakably  secures 
and  protects  the  right  of  a  citizen  of  one  State  to  pass  into  any 
other  State  of  the  Union  for  the  purpose  of  engaging  in  lawful  com- 
merce, trade,  or  business,  without  molestation ;  to  acquire  personal 
property ;  to  take  and  hold  real  estate.  ..." 

But  it  may  be  said  that  the  word  '^  person,"  as  used  in  the  statute, 
includes  artificial  as  well  as  natural  persons,  and  that  the  statute  is 
capable  of  enforcement  as  against  corporations  only.  A  careful 
.reading  of  the  act  will  show  that  it  is  not  capable  of  such  construc«> 
tion.  The  latter  clause  of  the  section  says:  "If  any  person,  after 
his  appointment  as  such  trustee,  shall  remove  from  tlie  State,  his 
right  as  trustee  shall  cease."  A  domestic  corporation  cannot  re- 
move from  the  State ;  and  if  the  words  "  a  foreign  corporation  "  be 
read  into  the  statute,  they  are  qualified  by  the  words  "  hona-fde 
resident,"  and  it  is  plain  that  a  foreign  corporation  cannot  become 
a  "  honorfide  resident"  of  a  State  which  does  not  create  it,  A  cor- 
poration is  a  mere  creation  of  local  law,  having  no  legal  existence 
beyond  the  sovereignty  where  created.  It  dwells  in  the  place  of 
its  creation  and  cannot  migrate.  Paul  v.  Virginia,  8  Wall.  168. 
How,  then,  can  a  corporation  of  another  State  become  a  honOrfide 
resident  of  Indiana?  It  is  ti*ue  that  the  existence  of  a  corporation 
may  be  and  frequently  is  recognized  abroad  by  the  enforcement  of 
its  contracts  maae  abroad  as  well  as  at  the  place  of  its  domicile,  and 
in  other  ways;  but  that  is  done  purely  upon  considemtions  of 
comity. 

In  March,  1879,  a  statute  was  enacted  by  the  legislature  of 
Indiana  which  declared  that  if  any  foreign  corporation  brought  a 
suit  in  the  federal  courts  for  the  district  of  Indiana,  or  removed  a 
suit  pending  in  a  court  of  the  State  to  such  federal  ^^  ^  ^MLhaxm 
courts,  it  should  thereby  forfeit  its  right  to  transact  mw.^faju«m» 
business  in  the  State,  and  be  prohibited  from  thereafter  capable ofactI 
transacting  any  business  therein.  The  passa^  of  this 
act  sufficiently  accounts  for  the  pliraseology  oi  the  statute  relied  on 
in  this  suit.  Having  gone  as  far  as  the  legislature  deemed  it  nec- 
essary to  go  in  the  enactment  of  the  statute  of  March,  1879,  it  was 
doubtless  thought  unnecessary  to  make  this  act,  which  was  passed 
two  months  later,  apply  to  foreign  corporations  as  well  as  natural 
peraons.  In  enacting  the  latter  statute,  the  legislature  no  doubt 
deemed  the  former  one  sufficient  to  deter  any  person,  association, 
or  corporation  from  appointing  a  foreign  corporation  to  act  as  trustee 
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in  any  deed  or  mortgage,  and  that  additional  legislation  was  neoo- 
sary  only  to  prevent  the  appointment  or  designation  of  natural  per- 
sons to  act  as  sach  trustees.  The  Farmers'  Loan  &  Trnst  Co.  was 
therefore  capable  of  accepting  the  conveyance  as  trustee,  and  of 
acting  as  snch,  notwithstanding  the  State  statute. 

In  the  resolution  of  the  board  of  directors  which  authorized  the 
PBovuiom  or  issuancc  of  the  bonds,  and  the  execution  of  the  trust 
RUST  DUD.      deed  or  mortgage  to  secure  them,  it  was  declared  that 
the  security  should  be  for  the  payment  of  both  principal  and  inter- 
est, and  it  was  directed  that  proper  provisions  should  be  inserted 
in  the  trust  deed,  or  mortgage  to  secure  to  the  holders  of  the  bond^ 
payment  of  principal  and  interest  according  to  their  tenor.    It  was 
declared  in  tne  trust  deed  or  mortgage  that  it  should  be  a  securitj 
for  the  payment  of  the  bonds,  with  the  interest  maturing  thereon 
ratably,  and  without  discrimination,  according  to  their  tenor  and 
effect ;  that  the  trustees  should  hold  the  property  so  conveyed  to 
them  for  the  benefit,  security,  and  protection  of  pei-sons  and  cor- 
porations, firms  and  partnerships,  wno  should  hold  the  bonds  and 
interest  warrants,  or  any  of  them,  and  for  the  purpose  of  enforcing 
the  payment  thereof ;  that  until  default  should  be  made  in  any 
portion  of  the  interest  or  principal  of  the  bonds,  or  any  of  them, 
or  in  any  other  requirement,  the  railroad  company  should  continue 
in  possession,  control,  and  management  of  the  mortgaged  property, 
witn  the  right  to  receive  and  use  the  tolls,  income,  and  profits  there- 
from ;  that  upon  default  in  the  payment  of  the  interest  or  princi- 
pal of  any  of  the  bonds,  and  such  default  continuing  for  six  montlis 
after  maturity  and  demand  of  payment,  at  the  request  in  writing  of 
the  holders  of  at  least  a  majority  of  the  bonds  then  owing  and  out- 
standing, the  trustees  might  and  should  take  possession  of  the 
mortgaged  property,  and  operate  the  same  until  the  net  receipts  or 
earnings  should  enable  them  to  pay  the  overdue  interest,  after  which 
possession  of  the  mortgaged  property  should  be  restored  to  the 
railroad  company:  provided,  however,  that  if  the  holders  of  at 
least  a  majority  of  the  outstanding  bonds  should  elect  and  notify 
the  trustees  in  writing,  before  the  interest  in  default  shonid  he 
paid,  that  they  (the  bondholders^  desired  the  principal  of  the  out- 
standing bonds  to  become  due,  tnen,  in  tliat  event,  tlie  trustees,  in- 
stead 01  surrendering  the  mortgaged  property  to  the  railroad  com- 
pany, shonid  retain  possession  of  the  same,  and  apply  the  earnings, 
and  any  surplus  which  might  remain  in  their  hands^  to  tlie  satisfac- 
tion of  the  interest  and  principal  of  the  outstanding  bonds  ratably, 
and  without  discrimination  or  preference,  and  the  trustees  shonid 
operate  and  manage  the  railroad  until  the  outstanding  bonds  and 
interest  should  be  paid  in  full.    It  was  further  declared  in  the  trast 
deed  that  in  caseoi  default  in  the  payment  of  the  interest  and  prin- 
cipal of  any  of  the  bonds,  either  by  their  terms  or  under  the  condi- 
tions above  stated,  it  should  be  lawful  for  the  trustees,  after  entij^ 
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or  without  entry,  upon  the  written  request  of  at  least  a  majority  of 
the  holders  of  the  bonds  then  outstanding,  to  sell  and  dispose  of 
the  mortgaged  premises. 

Article  4  of  tne  trust  deed  reads  as  follows: 

''  The  party  of  the  first  part  covenants  and  agrees  to  and  with 
the  party  of  the  second  part,  and  their  successors  in  said  trust,  and 
to  and  with  each  person  or  persons  who  shall  or  may  become  holder 
or  holders  of  any  of  the  said  bonds,  their  heirs,  executors,  admin- 
istrators, and  assigns,  jointly  and  severally,  that  in  case  of  default 
in  the  payment  of  the  interest  or  principal  of  any  of  said  bonds, 
and  such  default  continuing  for  the  space  of  six  months  after  mar 
turity  and  demand  of  pavment,  and  the  principal  of  said  bonds 
shall  have  become  due,  either  by  the  terms  thereof  or  at  the  elec- 
tion  of  the  bondholders  as  aforesaid  ;  or  in  case  of  default  in  the 
performance  in  any  of  the  other  covenants  or  conditions  herein 
contained  on  the  part  of  the  party  of  the  first  part,  and  such  do- 
fanlt  oontinning  for  the  space  of  six  months  after  notice  is  given  in 
writing  by  the  parties  of  the  second  part,  or  their  successors  in 
said  tmst,  or  by  a  holder  of  any  of  said  bonds  to  perform  the 
same, — then,  at  the  request  in  writing  of  the  holders  of  at  least  a 
majority  of  the  bonds  then  owing  and  outstanding,  the  parties  of 
the  second  part,  or  their  successors  in  said  trust,  after  entry  as 
aforesaid,  or  without  entry,  may  or  shall  foreclose  the  equity  of 
redemption  of  the  party  of  the  first  part,  and  of  all  other  persons 
having  any  legal  or  equitable  rights  or  claims  against  or  in  or  to 
tlie  mortgaged  premises  or  any  part  or  portion  thereof,  by  pro- 
ceedings at  law,  or  in  equity,  in  any  court  of  competent  jurisdic- 
tion, whether  of  the  States  through  which  the  said  road  may  run  or 
of  the  United  States ;  and  it  is  nereby  expressly  understood  and 
agreed  that  upon  proper  indemnity  to  the  trustees  a  majoritv  in 
interest  of  the  holders  of  the  bonds  secured  hereby  shall,  from 
time  to  time,  have  a  right  to  direct  and  control  the  proceedings 
for  the  foreclosure  of  this  mortgage." 

The  Chicago  &  Atlantic  Co.  has  paid  no  interest  on  either 
class  of  bonds.  The  Erie  Co.  paid  out  $584,850  in  taking  up  first- 
mortgage  coupons  which  became  due  prior  to  November  1,  1884. 
All  the  interest  that  bcKsame  due  under  the  first  mortgage  on  and 
snbsequent  to  the  last-named  date  remains  unpaid.  Including  the 
coupons  taken  up  by  the  Erie  Co.,  the  interest  due  on  the  first 
mortgaM  bonds  is  $1,669,850.  The  coupons  which  became  due  on 
Novemoer  1, 1884,  and  Mav  1,  1886,  had  remained  unpaid  for 
six  months  after  maturity  and  demand  before  this  suit  was  brought. 
It  was  brought  at  the  request  of  the  owners  of  pastdue  coupons, 
after  payment  had  been  demanded  and  refused,  and  against  the 
wish  and  protest  of  the  holders  of  a  majority  of  the  bonds,  who  in 
open  court  moved  that  the  suit  be  dismissed. 

It  is  contended  that  no  action  can  be  taken  by  the  trustees  look- 
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iDff  to  the  fordoBure  of  the  mortgmge  or  the  appointment  of  a  re- 
ceiver without  the  written  request  or  direction  of  the  holders  of 
at  least  a  majority  of  the  bonds,  snch  consent  or  I'eqaest  being  the 
basis  of  all  action  for  the  enforcement  of  the  trost ;  and  that  do 
right  of  action  exists  or  can  exist  in  favor  of  any  one  to  eDfonce 
the  lien  of  the  mortgage  for  interest  only.  Under  the  proTisions 
of  the  trust  deed,  without  the  direction  or  consent  of  the  holders 
of  a  majority  of  the  bonds  the  trustee  cannot  take  possession  of 
the  mortgaged  property,  or  declare  the  principal  due  before  ma- 
turity, according  to  the  terms  of  the  bonds,  nor  without  such  con- 
sent can  the  trustee  operate  or  sell  the  property,  or  commence  pro- 
ceedings to  foreclose  the  principal  befoi'c  maturity,  in  1930.  It 
does  not  follow,  however,  that  because  this  power  is  given  to  the 
holder  of  a  majority  of  the  bonds  the  trustee  at  the  request  of 


a  minority,  or  even  of  a  single  bondholder,  may  not  com- 
™'**    "to  mence  proceedings  to  forcTose  for  the  non-payment  of 
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interest ;  or  if  on  proper  demand  the  trustee  refuses  to 
bring  suit,  that  a  minority  or  even  a  single  bondholder  maynotsne. 
.Failure  to  pay  a  single  instalment  of  mterest  is  a  breach  of  the 
conditions  of  the  trust  deed. 

The  Chicago  &  Atlantic  Co.  agreed  to  pay  Interest  on  each 
bond,  and  it  conveyed  its  property  to  tnistees  ^^  for  the  benefit 
security,  and  protection  of  the  persons  and  corporations,  firms  and 
partnerahips  who  shoujd  hold  the  bonds  and  interest  warrants  afore- 
said, or  any  of  them,  for  the  purpose  of  enforcing  payment  tbereof 
according  to  their  tenor  ana  effect."  The  power  of  a  majority 
powMi  OF  MA  *^  control  proceedings  to  foreclose  for  the  payment  of 
joRiTT  HOT  eeI  priucipal  when  it  shall  become  due,  at  the  election  of 
cLvavM,  ^  majority,  before  maturity  in  1920,  is  not  exclusive  of 

the  right  which  a  single  bondholder  has  to  enfoix^  the  secnritj  for 
the  non-payment  of  any  instalment  of  interest  on  any  bond.  This 
right  of  a  minority,  or  even  a  sin^e  bondholder,  does  not  depend 
upon  the  consent  of  a  majority.  If  it  did,  the  company  might  re* 
fuse  to  pay  interest  on  the  bonds  held  by  a  minority  unm  maturity 
acoordinff  to  their  terms,  and  even  after  that  time,  if  some  of  the 
counsel  for  the  defendant  are  correct  in  their  position  that  neither 
before  nor  after  maturity  can  the  trust  be  enforced  without  the 
consent  of  at  least  a  majority.  The  right  which  is  asserted  by  the 
majority  must  be  found  in  plain  and  explicit  terms  in  the  mort- 
gage or  it  will  not  be  recognized.  It  cannot  exist  by  mere  im- 
plication. 

It  is  true  that  in  article  4  of  the  mortga^  it  is  declared  *'  that, 
upon  indemnity  to  the  trustees,  a  majority  in  interest  of  the 
holders  of  the  bonds  secured  hereby  shall,  from  time  to  time, 
have  a  right  to  control  the  proceedings  for  a  foredosore  of  this 
mortgage,"  The  proceedings  here  referred  to  are  the  proceedings 
to  enforce  the  trust  for  the   payment  of  principal  which  shall 


TRUST  DEED — ^FOBEOLOSITBE— BECBIVBB.  ITS 

booome  due,  .under  the  provisions  of  the  mortgage,  at  the  election  of 
the  holders  of  a  majority  of  the  bonds  before  maturity  according 
to  their  terms.  The  rignt  is  given  to  control  tiie  pi*oceedings  for 
a  foreclosure,  not  aU  proceedings  for  a  f oreclo6T{re. 

Chicago,  D.  &  V.  K  Co.  v.  Fosdick,  106  U.  S.  47 ;  s.  c,  7  Am. 
&  Eng.  K.  B.  Cas.  427,  was  a  suit  to  foreclose  a  mortgage  or  trust 
deed  executed  by  the  railroad  company  to  secure  both  principal  and 
interest  of  an  issue  of  bonds.  The  mortgage  provided  that  if  any 
interest  should  be  permitted  to  continue  in  default  after  present- 
ment and  demand  of  payment,  the  trustees  might  declare  the  prin- 
cipal of  all  the  bonds  immediately  due  and  payable,  and  notify  the 
company  thereof ;  and  that,  upon  the  written  request  of  the  hold- 
ere  of  a  majority  of  the  bonds,  the  trustees  should  proceed  to  col- 
lect the  pnncipal  and  interest  of  all  the  bonds  by  foreclosure  and 
sale,  or  otherwise,  as  provided  in  the  mortgage.  There  was  de- 
fault in  the  payment  of  coupons  that  fell  due  on  October  1,  1873, 
bat  a  majority  of  the  bondholders  thereafter  funded  these  coupons ; 
the  conpons  not  funded,  however,  continuing  unpaid  for  more  than 
6ix  months.  The  circuit  court  decreed  that  the  entire  debt,  both 
principal  and  interest,  was  due,  and  ordered  the  mortgaged  prop- 
erty sold  unless  payment  should  be  made  within  twenty  days.  It 
was  held.  Justice  Matthews  delivering  the  opinion  of  the  court, 
that  although  the  principal  of  the  bonds  was  not  shown  to  be  due, 
it  plainly  appeared  that  interest  upon  a  minority  of  them  was  in 
deiault ;  that  the  record  failed  to  show  that  any  of  the  coupons  not 
afterwards  funded  had  been  presented  and  payment  thereof  re- 
fused ;  and  that  a  written  request  from  a  majority  of  the  holders 
of  the  bonds  to  the  trustees  was  necessary  to  authorize  them  to  de- 
clare the  principal  due,  and  institute  proceedings  for  its  collection^ 
and  no  such  request  appeared.  In  speaking  of  the  right  to  main- 
tain the  suit  for  non-payment  of  interest,  the  court  said : 

^  Bat  inasmuch  as  oy  the  terms  of  the  first  article  the  convey- 
ance was  declared  to  l)e  for  the  purpose  of  securing  the  payment 
of  the  interest  as  well  as  the  principal  of  the  bonds,  and  by  the 
foarth  article  the  mortgagor's  right  of  possession  terminated  upon 
a  default  in  the  payment  of  interest  as  well  as  the  principal  of  any 
of  the  bonds,  we  are  of  opinion  that,  independently  of  the  provi- 
sions of  the  other  articles,  the  trustees,  or,  on  tliei.r  fai]ui*e  to  do 
so,  any  bondholder,  on  non-payment  of  any  instalment  of  interest 
on  any  bond,  might  file  a  bill  for  the  enforcement  of  the  security  by 
the  foreclosure  of  the  mortgage  and  sale  of  the  mortgaged  prop- 
erty. This  right  belongs  to  each  bondholder  separately,  and  its 
exercise  is  not  dependent  upon  the  co-operation  or  consent  of  any  of 
the  others  or  any  of  the  trustees.  It  is  properly  and  strictly  en- 
forceable by  and  in  the  name  of  the  latter,  but,  if  necessary,  may 
be  prosecated  without,  and  even  against,  them.    It  follows  from 
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the  nature  of  the  secarity,  and  arises  upon  its  face,  unless  re- 
strained by  its  teims." 

The  complainant  is  entitled  to  a  decree  nisi,  ascertaining  the 
amount  due  upon  the  coupons  which  are  not  held  by  the  resisting 
bondholders,  and  if  the  amount,  when  ascertained,  is  not  mid 
within  a  reasonable  time,  to  be  fixed  by  the  court,  the  complain- 
ant, for  the  benefit  of  those  whom  it  represents  in  this  suit,  will 
be  entitled  to  a  decree  for  the  sale  of  the  mor^ged  propertv.  bar- 
ring all  rights  subordinate  to  the  mortgage.  The  demurrer  to  tlie 
bill  is  overruled. 

The  motion  for  the  appointment  of  a  receiver  remains  to  be 
determined. 

The  Erie  road  extended  from  New  York  to  Salamanca,  and  the 
New  York,  Pennsylvania  &  Ohio  road,  which  had  been  leased  bj 

HnTORToron  *^®  ^^^  ^^'^  extended  from  the  latter  place  to  Marion, 
cAoo  "^Tai^  Ohio.  Hugh  J.  Jewett  was  then  president  of  the 
*'^^*'  Erie  Co.,  and  he,  and  others  associatea  with  hiui.  real- 

izing the  importance  to  that  company  of  owning  or  controlling  a 
through  line  from  the  city  of  New  York  to  Chicago,  vhicb 
woula  enable  the  Erie  Co.  to  compete  with  other  through  lines 
for  western  business,  caused  the  Chicago  &  Atlantic  Co.  to  be  or- 

fanized,  and  its  road  built.  The  road  of  the  latter  company  was 
uilt  to  be  operated  as  a  part  of  the  Erie  line,  and  in  the  interest 
of  that  company.  About  the  time  the  first  mortgage  was  ezecQted 
the  Erie  Co.,  the  Chicago  &  Atlantic  Co.,  and  other  companies,  as 
well  as  certain  individuals,  entered  into  contracts  providing  for  the 
construction  and  operation  of  the  new  road  as  the  western  eiten* 
sion  of  the  Erie  hue ;  for  the  negotiation  of  the  first-mortage 
bonds ;  and  for  advancements  to  be  made  by  the  Erie  Go.  to  pay 
the  interest  on  those  bonds ;  and  for  other  purposes.  The  Erie  Co- 
agreed  that  it  would  advance  money  to  complete  the  road  ahonld 
the  proceeds  of  the  bonds  and  the  subsidies  collected  prove  inade- 
quatie  for  that  purpose  ;  that  it  would  advance  money  to  pay  in* 
terest  accruing  on  the  bonds  previous  to  the  completion  ot  the 
road;  and  that  ''from  its  own  gross  earnings  derived  from  all 
business  passing  from  and  to  the  Chicago  &  Atlantic  Co.,  to  the 
extent  of  such  ^ross  earnings  received  during  the  fiscal  year  in 
which  any  instalment  of  interest  on  the  bonds  shall  fall  due,  make 
good  any  deficiency  in  tlie  net  earnings  of  the  Chica^  &  Atlantic 
necessary  for  the  uayiuent  of  such  instalment  of  interest  on  said 
firet-mortgage  bonas."  The  Chicago  &  Atlantic  Co.  agreed  tli»t 
it  would,  after  paying  interest  on  its  first-mortgage  bonds  oat  of 
its  gross  earnings,  reimbui^se  the  Erie  Co.  out  of  such  gross  earn- 
ings for  advancements  made  by  that  company  to  complete  the  new 
road,  and  to  pay  interest  on  the  first- mortga^  bonds,  and  thattlie 
Erie  Co.  should  have  a  lien  on  the  net  earning  for  such  advano^ 
ments  in  the  order  named.    Besides  what  was  realised  from  the 
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fiale  of  the  first-mortgage  bonds  and  subsidies, — the  latter  amonnt 
being  inconsiderable, — the  Erie  Co.  advanced  all  the  money  that 
was  used  in  the  constrnction  of  the  Chicago  &  Atlantic's  road,  and 
all  interest  which  is  not  in  default  has  been  paid  bj  that  company. 
It  was  also  agreed  that  the  Chicago  &  Atlantic  Co.  should  deliver 
to  the  Erie  Co.  at  Marion,  all  freight  and  passengers  which  it 
could  control,  destined  to  points  reached  by  the  Erie  Co.,  and  in 
return  that  the  latter  company  sliould  deliver  to  the  Chicago  & 
Atlantic  Co.,  so  far  as  it  could  control  the  same,  an  amount  of 
west-bound  traffic  which  should  bear  to  the  whole  amount  of  the 
Erie  Co.'8  west-bound  .traffic  for  Chicago  and  points  beyond  the 
same  proportion  that  the  amount  of  east-bound  traffic  i*eceived  by 
it  from  the  Chicago  &  Atlantic  Co.  would  bear  to  the  whole 
amonnt  of  the  Erie  Co.'s  east-bontid  traffic.  It  was  also  agreed 
that  Hngh  J.  Jewett  siiould  hold  ninety  per  centum  of  the  capital 
stock  of  the  Chicago  &  Atlantic  Co.,  as  trustee,  with  irrevocable 
power  to  vote  the  same  until  all  moneys  advanced  by  the  Erie  Co. 
to  the  Chicago  &  Atlantic  Co.  should  be  repaid,  and  until  the 
principal  and  interest  of  the  first-mortgage  bonds  should  be  fully 
paid. 

The  Chicago  &  Atlantic  Co.  was  never  able  to  pay  operating 
expenses  and  interest  on  its  bonds.  Being  in  want  of  money  and 
embarrassed,  that  company,  in  July,  1883,  entered  into  a  further 
at;reement  with  the  Erie  Co.  By  this  agreement  it  was  provided 
That  the  latter  company  should  make  additional  advances  to  the 
Chicago  &  Atlantic  Co.,  which  should  make  a  second  mortgage 
upon  its  property  and  franchises  to  secure  an  additional  issne  of 
b<)Qds  amounting  to  $5,000,000,  to  be  placed  in  the  hands  of  Mr. 
Jewett,  as  trustee,  to  be  held  as  collateral  security  for  advances  of 
iiiuney  made,  and  to  be  made,  with  authority,  as  such  trustee,  to 
pledge  or  sell  the  bonds.  The  bonds  and  mortgage  were  executed. 
Prior  to  this  time  the  Erie  Co.  had  advanced  to  the  Chicago  &  At- 
Untie  Co.  more  than  $1,500,000,  and  the  Erie  Co.  claims  to  have 
made  further  advances  after  the  second-mortgage  bonds  were 
placed  in  Mr.  Jcwett's  hands  as  trustee.  Mr.  Jewett  borrowed 
$1500,000  from  Grant  &  Ward,  which  the  Erie  Co.  received  and 
credited  upon  the  account  of  the  Chicago  &  Atlantic  Co.  This  loan 
was  secared  by  a  deposit  by  Mr.  Jewett  of  $2,500,000  of  the  second- 
mortgage  bonds.  Notes  made  payable  to  Grant  &  Ward  by  the 
Chicago  &  Atlantic  Co.,  and  indorsed  by  the  Eric  Co.,  amounting 
to  $1,500,000,  were  delivered  to  Grant  &  Ward  at  the  same  time. 
It  was  the  understanding,  however,  between  Grant  &  Ward  and 
tiie  two  companies  that  these  notes  were  to  be  held  and  used  as 
nieniorandum  notes,  and  not  otherwise.  Before  failing  in  May, 
1SS4,  Grant  &  Ward  pledeed  both  the  notes  and  the  bonds  torari- 
^m  banks  and  individuals  as  collateral  security  for  loans,  the 
pledgees  being  ignorant  of  the  arrangement  under  which  Grant  & 
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Ward  received  the  notes  and  bonds.  The  Chica^  &  Atlantic  Co. 
failed  to  take  np  any  of  these  notes  or  bonds,  ana  in  order  to  pro- 
tect its  credit  as  indoreer  the  Erie  Go.  was  oblieed  to  pay  oyer  a 
million  dollars  on  the  notes,  and  in  doing  so  it  obtained  poasesBion 
of  761  of  the  second-mortgage  bonds.  It  follows  that  to  the  ex- 
tent that  the  Erie  Co.  took  up  the  notes  which  it  had  indorsed,  the 
indebtedness  of  the  Chicago  &  Atlantic  Co.  was  not  rednoed. 

Since  Mr.  Jewett  ceased  to  be  president  of  the  Erie  Co.  he  has 
claimed  that  the  stock  of  the  Chicago  &  Atlantic  Co.  was  depos- 
ited with  him,  not  as  president  of  the  Erie  Co.,  bat  as  a  penonal 
trnst,  and  he  now  insists  that  he  has  the  irrevocable  right,  as  soch 
trustee,  to  vote  the  stock,  and  thereby  maintain  control  of  the  Chi- 
cago &  Atlantic  Co.,  without  regard  to  the  wishes  of  tlie  Erie  Co. 
The  holders  of  the  first-mortgage  bonds,  who  claim  the  right  to 
control  these  proceedings,  are  acting  in  concert  with  Mr.  Jewett. 

The  facts  abundantly  show  that  he  was  made  trustee  to  hold  the 
stock  of  the  Chicago  &  Atlantic  Co.,  with  authority  to  vote  it, 
jKWRT  MA2>B  bocause  lic  was  president  of  the  Erie  Co.,  and  ooald  be 
TBURB&  relied  upon  to  control  and  manage  the  Chicago  &  At- 

lantic road  as  the  western  extension  of  the  Erie  line.  If  ^e  Erie 
Co.  was  expected  to  advance  money  to  complete  the  couBtructios 
of  the  new  road,  and  to  pay  interest  on  the  bonds,  and  thus 
take  care  of  the  credit  of  the  Chicago  &  Atlantic  Co.,  it  va^ 
not  unreasonable  it  should,  in  some  way,  be  protected  agaill^t 
unfriendly  management  of  the  new  road.  The  Erie  Co.'s 
stockholders  and  creditors  no  doubt  thought  the  placing  of  tl:e 
stock  in  Mr.  Jewett's  hands  would  afford  them  ample  proteetion. 
It  was  provided  in  the  contract  which  designated  Mr.  Jewett  as 
trustee,  that  in  the  event  of  his  death  or  resignation,  the  trast 
should  devolve  upon  such  person  as  he  might  have  previoUBlj  de^ 
i^nated  to  succeed  him,  and  in  default  of  such  designation  that 
the  trust  should  devolve  upon  such  person  as  the  Erie  Co.  might 
designate. 

TTiis  language  plainly  indicates  that  Mr.  Jewett  was  authorized 
to  act  as  trustee,  with  power  to  vote  the  stock,  because  he  was 
president  of  the  Erie  Co.,  and  as  such  would  see  to  it  that  the  Chi- 
jBWRT^  Bs.  <^o  ^  Atlantic  road  was  operated  as  a  part  of  the 
'^***  Erie  line.    His  present  position  as  to  his  powers  and 

duties  as  trustee  are  inconsistent  wiUi  the  views  which  he  enter- 
tained while  president  of  the  Erie  Co.  In  his  annual  report  to 
the  stockholders  of  that  company  in  1882  he  said : 

^^  To  secure  the  construction  of  the  road,  and  its  future  manage- 
ment to  the  satisfaction  of  the  parties  proposing  to  purchase  tue 
bonds,  it  was  agreed  that  the  entire  proceeds  thereof,  together 
with  certain  subsidies  which  had  been  voted  bv  the  townships 
along  the  line,  should  be  deposited  with  the  presiclent  of  the  New 
York,  Lake  Erie  &  Western  R.  Co.,  in  trust,  and  the  duty  wa«  de- 
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Toked  upon  him  of  seeing  to  the  proper  application  thereof  to  the 
oonstrnction  of  the  road.  It  was  further  stipulated  that  ninety 
per  cent  of  the  stock  shonld  also  be  deposited  with  him,  with  irre- 
vocable proxy  to  vote  thereon  during  the  life  of  the  bonds  (thirty 
years  from  the  date  thereof),  thereby  securing  to  your  company 
the  absolute  control  of  the  road  for  such  period.  ...  By  this 
means  your  company  secures  access  to  the  business  and  markets  of 
Chicago  by  a  line  of  road  as  much  under  its  control  as  though  it 
h,i  advanced  all  the  money  needed  for  its  construction,  and  as- 
snmed  all  the  obligations  incident  to  its  maintenance  and  opera- 
tion." 

Afr.  Jewett  now  says  that  the  stock  was  not  deposited  with  him, 
as  president  of  the  Erie  Co.,  with  irrevocable  power  to  vote  the 
same  as  such  president  during  the  life  of  the  bonds,  and  that  it 
was  not  the  intention  that  the  Erie  Co.  should  thereby  secure  the 
absolute  control  of  the  new  road  for  that  period. 

The  court  cannot  be  expected,  at  this  stage  of  the  litigation,  to 
pass  upon  the  validity  of.  the  contracts  already  referreato,  or  to 
determine  the  rights,  duties,  and  liabilities  of  the  parties  thereto. 
Although  the  two  companies  are  natural  allies,  and  ^^  ^ 
their  roads  should  be  operated  as  a  single  line,  there  is  omaAao"  a» 
little  hope  of  harmonious  action  until  a  change  occurs  "•^'™°* 
in  the  management  of  one  or  both.  Each  accuses  the  other  of 
violating  contract  obli^tions.  Mr.  Jewett  controls  the  action  of 
the  Chicago  &  Atlantic  Co.,  and  that  he  is  unfriendly  and  even 
hostile  to  the  Erie  Co.,  under  its  present  management,  admits  of 
no  doubt  It  is  claimed  by  him,  and  the  holders  of  a  large  major- 
ity of  the  bonds  who  are  acting  in  concert  with  him,  that,  without 
uy  change  in  the  Chicago  &  Atlantic  Co.'s  mana^ment,  the 
Erie  Co.  diould  be  required  to  pay  the  interest  accrued  and  to  ao- 
eme  on  the  first-mortgage  bonds.  The  Erie  Co.  appears  to  have 
advanced  to  the  Chicago  &  Atlantic  Co.,  from  time  to  time,  over 
|2,iK)0,000,  the  main  consideration  for  which  was  the  agreement 
that  the  hitter's  road  should  be  operated  as  the  western  extension 
of  the  Erie  line,  and  the  only  security  that  was  given  for  these 
lifge  advances  was  the  pledge  of  the  second-mortgage  bonds.  The 
Facts  thus  far  brought  to  the  attention  of  the  court  do  not  justify 
the  assertion  that  since  Mr.  Jewett  ceased  to  be  president  of  the 
Erie  Co.  its  violations  of  the  traffic  contract  have  reduced  the 
earnings  of  the  Chicago  &  Atlantic  Co.'  eaual  in  amount  to  the 
Otters  indebtedness  to  the  former.  The  Chicago  &  Atlantic  road 
ras  first  operated  for  through  business  three  years  ago.  It  is  not 
ienied  that  it  failed  to  pay  operating  expenses  the  first  and  second 
rears.  The  statements  submitted  show,  however,  that  during  the 
iurd  year  its  earnings  exceeded  its  operating  expenses  by  $58,127, 
rhich  sum  was  not  sufficient  to  pay  the  amount  remaining  due  on 
operating  expenses  for  the  first  and  second  years.  Exclusive  of 
24  A.  &  E.  R  Ca«.— 12 
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the  761  second-mortgage  bonds  which  the  Erie  Co.  acquired, 
as  above  stated,  the  principal  of  the  outstanding  bonds  amounts 
to  over  $8,000,000.  The  intei'est  which  is  due  on  the  firat  mort- 
gage bonds,  including  the  coupons  taken  up  by  the  Erie  Co., 
amounts  to  $1,169,850,  and  all  the  intei'est  which  has  accrued  upon 
the  second-mortgage  bonds  is  unpaid,  the  interest  now  due  on  both 
classes  of  bonds  being  more  than  $1,500,000.  It  is  not  denied 
that  while  Mr.  Jewett  was  president  of  both  companies,  the  monej 
advanced  by  the  Erie  Co.  to  the  Chicago  &  Atlantic  Co.  amounted 
to  more  than  $1,500,000,  and  the  former  claims,  with  apparent 
foundation,  that  after  the  execution  of  the  second  mortgage  it  ad- 
vanced $700,000  more. 

But  without  reference  to  the  fact  that  the  Erie  Co.  is  vitally  in- 
terested in  the  solvency  of  the  Chicago  &  Atlantic  Co.,  and 
whether  the  latter  is  indebted  to  the  former  or  not,  the  owners  of 
bouds  amounting  to  $105,000,  secured  by  the  first  mortgage,  are 
entitled  to  their  interest ;  and  it  is  no  answer  to  the  motion  which 
the  trustee  has  made  in  their  behalf  for  the  appointment  of  a  re- 
ceiver that  the  Erie^Co.  has  not  kept  (aith  with  the  Chicago  & 
Atlantic  Co.  Mr.  Jewett  has  either  been  unwilling  or  unalne  to 
establish  business  i*elations  with  any  other  trunk  line,  and  tlie 
facts  do  not  justify  the  hope  that  he  can  operate  his  road  without 
some  chan^  in  its  relations,  and  pay  operating  expenses  and  inter- 
est  on  its  oonds.  In  fact,  the  Chicago  &  Atlantic  Co.  is  badly 
embarrassed,  and  probably  insolvent.  It  may  be  that  a  change  in 
management  would  improve  its  condition  and  enable  it  to  produce 
an  income,  after  paying  operating  expenses,  sufficient  to  pay  its 
debts,  and  interest  on  such  of  its  bonds  as  are  not  held  by  tne  ma- 
jority of  the  holders  who  are  united  with  Mr-  Jewett  in  resisting 
this  suit  and  motion.  But,  in  any  event,  the  owners  of  the  past 
due  coupons  are  entitled  to  payment,  and  it  may  become  necessary 
for  the  court  to  take  possession  of  the  mortgaged  property,  and 
operate  it  through  a  receiver,  for  their  benefit.  The  physical  con- 
dition of  the  mortgaged  property  is  good,  and  taxes  and  labor  and 
supply  claims  are  not  in  arrears. 

The  appointment  of  a  receiver  rests  in  the  sound  discretion  of 
the  court ;  mere  insolvency  may  or  may  not  call  for  such  action. 
A  ruling  on  the  motion  for  the  appointment  of  a  receiver  is  de- 
ferred. 

Right  of  Trustee  to  foreclose  Trust  Deedi — See  Fire  Ins.  Oo.  e.  Salisbury, 
4  Am.  &  Bng.  K.  R.  Gas.  480;  Chicago,  etc.,  R.  Oo.  e.  Fosdick,  7  Id.  427; 
Williams  e.  Morgan,  17  Id.  217;  Dow  e.  Memphis,  etc.»  R  Co.,  17  Id.  884. 


I 


BONDS— MISREPRESENTATION— TBU8T  FUND.  179 


Van  Wbbl 

V. 

Winston  et  al. 

(115  United  StaUi  BtporU,  228.) 

Unless  transactions  set  forth  in  a  bill  in  equity  constitute  a  fraud  or  breach 
of  trust,  for  which  the  court  can  give  relief,  charges  that  the  acts  set  forth 
are  fntudulent  are  not  sufSicient  erounds  of  equity  jurisdiction. 

A  bill  in  equity  by  a  holder  of  railway  mortffsge  bonds  a^nst  the  presi- 
dent of  the  company,  which  alleges  that  the  defendant  receiyed  money  from 
the  sale  of  the  mortgage  bonds,  but  does  not  ayer  that  the  creditor  has  ob- 
tained judgment  against  the  company  upon  his  bonds,  and  that  execution 
issued  on  the  judgment  has  been  returned  nuUa  bona,  shows  nothing  enti- 
tlioe^  the  plaintiff  to  relief  in  equity  as  a  creditor  of  the  company. 

The  president  of  a  railway  company  holds  no  fiduciary  relation  to  mort- 
gage bondholders  of  the  company  which  requires  him  as  their  trustee  or 
agent  to  see  to  the  proper  application  of  the  funds  receiyed  by  the  company 
from  the  sale  of  the  mortga^  bonds,  or  to  account  to  the  bondholders  for 
any  surplus  from  the  proceeds  of  their  bonds  after  constructing  the  works 
for  which  they  were  issued;  his  relations  and  duties  in  these  respects  are  to 
the  company  and  its  stockholders,  not  to  creditors  of  the  company. 

A,  as  president  of  a  railway  company,  and  acting  in  its  behalf,  signed  and 
caused  to  be  issued  a  circular  inyitmg  subscriptions  to  mortsacre  bonds  of  the 
company  issued  for  the  purpose  of  constructing  *^a  branch  from  the  main 
line  to  Atchison,  Kansas,  a  distance  of  about  fifty  miles.'*  The  morteage 
made  to  secure  these  bonds  described  the  road  as  '*  the  branch  railroad  of 
said  party  of  the  first  part  as  the  same  now  is  or  may  be  hereafter  suryeyed 
and  being  constructed,  and  leading  from  the  Missouri  Riyer  .  .  .  at  a  point 
opposite  •  .  .  Atchison  ...  by  the  most  practicable  route,  not  exceeding 
fif^  miles  in  length,  to  a  junction  with  the  main  line."  The  bonds  were 
further  secured  by  a  second  mortgage  on  the  main  line.  The  branch  road, 
as  located  and  constructed,  was  only  twenty-nine  miles  in  length.  The  first 
mortgage  on  the  main  line  was  subsequently  foreclosed,  whereupon  B,  a 
holder  of  a  branch  mortga^  bond,  commenced  proceedings  to  foreclose  that 
mortgage,  which  resulted  in  a  foreclosure  and  sale  of  the  branch  to  C,  also 
one  of  the  bondholders.  B  then  filed  his  bill  in  equity  against  A  personally, 
on  behalf  of  himself  and  other  holders  of  the  branch  mortgage  bonds,  among 
whom  was  0.  The  bill  set  forth  the  aboye  facts;  and  the  relief  sought  for 
was  redress  against  an  alleged  fraud  in  the  representation  that  the  proposed 
branch  would  be  **  about  fifty  miles  in  length."    On  demurrer,  Meld — 

That  the  representations  in  the  circular  were  representations  of  the  com- 
pany, and  were  in  no  respect  the  personal  representations  of  A. 

That  the  complainant  had  no  right  to  rely  on  the  statement  concerning 
the  length  of  line  as  materially  affecting  his  security. 

That  it  was  the  duty  of  persons  purchasing  the  bonds  to  look  to  the  mort- 
re  for  the  description  of  the  property  mortgaged  te  secure  them. 
ihat  the  description  in  the  mortgage  contemplated  that  if  the  best  inter- 
ests of  the  company  should  require  a  line  shorter  than  fifty  miles,  the  com- 
pany should  haye  the  right  to  adopt  it. 

Thtit  the  bill  showed  no  right  in  the  complainant  to  use  the  names  of  the 
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company  or  stockholden  to  obtain  redress  for  a  tort  committed  on  thei% 
and  no  equities  in  these  respects  against  A. 

That  the  bill  showed  no  priyity  between  A  and  the  bondfaolden  as  to  hit 
use  of  money  which  they  had  loaned  to  the  company. 

The  original  bill  in  this  case  was  filed  December  12, 1876.  The 
amended  and  supplemental  bill,  on  which  judgment  was  rendered 
below,  was  filed  May  22, 1880.  Van  Weel,  an  alien  holder  of 
bonds  of  the  Chicago  &  Southwestern  R.  Co.  of  Iowa  aud 
Missouri,  secured  by  mortgage  on  the  Atchison  Branch  of  that 
road,  was  complainant.  The  railway  company,  and  Frederick  E 
Winston  and  Campbell,  both  citizens  of  Illinois,  were  defendaDt& 
Winston  was  former  president  of  the  company.  The  trnstees  of 
the  mortgage  of  the  Atchison  Branch,  viz.,  Bumes  of  MiBSonri 
and  Dows  and  Frederick  S.  Winston  of  New  York,  were  also 
made  parties  defendant,  but  were  not  served  with  process.  Dows 
appeared  voluntarily.  The  other  trustees  did  not  appear.  The 
bill  alleged  that  thei*e  were  several  intervening  petitioners,  joining 
as  complainants,  among  whom  was  one  Jonannes  Berg,  also  a 
bondholder.  The  bill,  after  setting  forth  the  formation  of  the 
company,  and  a  business  connection  with  the  Bock  Island  B.  Co., 
made  sundrv  allegations  respecting  fraudulent  obtaining  of  the 
money  of  the  complainants  for  the  construction  of  the  Atchison 
Branch,  by  the  issue  of  a  drcnlar  inviting  subscriptions- to  the 
mortgage  branch  bonds.  These  averments  are  transcribed  verbally 
in  the  opinion  of  the  court,  post^  pp.  185, 187,  to  which  reference 
is  made. 

There  was  attached  to  the  bill,  as  an  exhibit,  a  copy  of  the 
mortgage  of  the  branch  road.  It  was  recited  in  this  mortgage 
that  Uie  railway  '^  company  has  acquired  and  now  possesses  the 
right,  under  ana  by  virtue  of  the  faws  of  the  State  of  Missouri, 
to  construct,  maintain,  and  operate  a  branch  railway  from  tlie  Hi»- 
souri  River,  opposite  the  city  of  Atchison,  Kansas,  by  the  most 
practicable  route,  not  exceeding  fifty  miles  in  length,  to  a  jnnc 
tion  with  the  main  line  of  the  said  first  party ;  and  whereas,  the 
B&id  first  party  has  already  commenced  tue  constmction  of  said 
branch  line  and  stands  in  need  of  money  to  complete  the  same.'^ 

The  property  mortgaged  was  described  in  the  following  bm- 
gnage :  '^  All  and  singular,  the  branch  railroad  of  the  said  party 
of  tne  first  part,  as  tho  same  now  is  or  may  be  hereafter  surveyed, 
and  being  constructed  and  leading  froid  the  Missouri  Biver,  in  the 
State  of  Missouri,  at  a  point  opposite  the  city  of  Atchison,  in  tlie 
State  of  Elansas,  by  the  most  practicable  route,  not  exceeding 
fifty  (SO)  miles  in  length  to  a  junction  with  tlie  main  line  of  the 
railway  of  said  first  party,  together  with  all  and  singular  the 
right  of  way  for  said  branch  road  belonging  to  the.  party  of  the 
first  part,"  etc.  There  were  several  other  provisions  in  tue  mort- 
gage, of  which  only  the  following  are  material  in  connection  with 
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the  opinion  of  the  court.  "  The  said  party  of  tlie  first  part  hereby 
agrees  to  and  with  the  said  parties  of  the  second  part  that  the 
ainoQQt  of  bonds  issued  hereunder  shall  not  exceed  m  the  aggre- 
gate the  snm  of  one  million  of  dollars  upon  the  whole  of  said 
branch  h'ne  of  railway  from  said  Missouri  River  to  said  main  line 
of  the  said  Chicago  &  Southwestern  B.  Co.,  a  distance  not  exceed- 
ing fifty  miles.  .  .  .  Said  Chicago  &  Southwestern  B.  Co.  further 
covenant  and  a^ree  that  the  money  borrowed  or  procured  for  the 
purpose  aforesaid,  upon  the  security  of  said  bonas,  shall  be  faith- 
lolly  applied  to  the  ouilding  and  completing  of  said  line  of  rail- 
>m,  and  to  no  other  purpose,  and  that  said  application  shall  be 
made  with  due  diligence." 

The  principal  fraud  (so  far  as  considered  in  the  opinion  of  the 
court)  was  charged  in  the  following  language :  "  Your  orator 
further  states  that  it  was  also  untrue,  and  known  to  be  untrue  by 
said  Frederick  H.  Winston,  that  said  branch  line  was  designed  to 
be  fifty  miles  in  length,  and  therefore,  with  the  intention  to  mis- 
lead and  deceive  the  purchasers  of  said  proposed  bonds,  said  branch 
was  stated  in  said  circular  to  be  ^  about^  fiity  miles  in  length,  and 
Tour  orator  says  with  before  said  circular  was  issued  a  contract  had 
been  entered  into  with  one  H.  M.  AUer  for  building  said  branch,  and 
aid  Winston  then  knew  it  would  not  be  over  twenty-nine  miles 
in  length.  Your  orator  further  states  that  it  was  untrue  that  it 
was  intended  by  said  Winston  that  said  line  should  pass  through 
the  counties  of  Buchanan,  Clinton,  and  Platte,  as  stated  in  said 
circular;  that  said  line  did  not,  in  fact,  enter  the  county  of  Clin- 
ton ;  but  your  orator  states  that  said  Winston,  with  intention  to 
deceire  and  mislead  the  purchasers  of  said  proposed  bonds,  caused 
a  map  to  be  attached  to  said  circular,  whereon  the  junction  of  the 
branch  and  main  line  appeared  to  be  near  Cameron,  and  showing 
that  said  branch  would,  of  necessity,  pass  through  said  Clinton 
county." 

After  making  some  other  allegations  referred  to  in  the  opinion 
of  the  court,  the  bill  further  charged  that  the  complainants  and 
other  purchasers  of  the  bonds  were  induced  by  these  fraudulent 
representations  to  purchase  them;  that  the  whole  sum  realized 
from  their  sale  was  first  deposited  with  the  Bock  Island  Co., 
and  then  came  into  the  hands  of  ^^  Winston  and  his  confederates  " 
''in  trust  to  be  faithfully  expended  in  the  building  and  comple- 
tion of  said  branch  road ;"  tnat  the  parties  who  loaned  the  monej 
for  the  construction  of  the  branch  road  were  defrauded  of  their 
promised  security  to  the  extent  of  twenty-one  miles ;  that  Wins- 
ton, while  acting  as  president,  made  a  large  profit  in  the  construc- 
tion of  the  branch,  the  larger  part  of  which  he  converted  to  his 
own  use,  and  the  remainder  divided  among  confederates ;  that  the 
road  was  not  properlv  constructed ;  that  the  branch  road  from  the 
ontset  was  snostantially  valueless ;  that  Winston,  as  president,  did 
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Dot  faithfully  apply  the  sums  received  from  the  Rock  Island  Com- 
pany, in  the  building  and  completion  of  the  branch  road,  but  con- 
verted them  to  the  use  of  himself  and  associates;  that  the  mort- 
age on  the  main  line  was  foreclosed  at  the  instance  of  the  Rock 
sland  Company,  and  the  mortgaged  property  sold  and  conveyed 
to  the  purchaser  at  the  foreclosure  sale ;  that  the  complainant  then 
instituted  his  suit  to  foreclose  the  .mortgage  on  the  branch  road, 
and  obtain  judgment  of  foreclosure,  and  the  mortgj^ed  property 
was  sold  under  the  foreclosure  to  Johannes  Berg  for  §10,000 ;  that 
after  these  foreclosures  the  Southwestern  R.  Co.  was  divested  of 
all  its  property,  franchises,  power,  and  capacity  to  carry  on  business 
as  a  railroad  company,  and  to  carry  out  the  purposes  for  which 
it  was  incorporated ;  that  the  Southwestern  Co.  has  failed  to 
call  to  an  accounting  Winston  and  his  associates,  although  re- 
quested by  complainants  so  to  do,  with  like  allegations  as  to  the 
trustees  of  the  mortgage,  who  were  made  defendants,  but  not 
served  with  process ;  that  these  facts  became  known  to  complain- 
ant only  shortly  before  the  bringing  of  this  bill ;  that  Winston 
had  fraudulently  concealed  from  the  complainant  the  fact  of  his 
interest  in  the  construction  of  said  road,  so  that  the  same  was  not 
discovered  till  shortly  before  the  bringing  of  this  suit;  and  that 
sufficient  bonds  of  indemnity  had  been  tendered  to  F.  S.  Winston, 
Burnes,  and  Dows,  trustees  under  the  mortgage,  with  a  request  that 
they  should  appear  as  defendants,  and  that  Dows  had  appeared, 
but  the  other  trustees  had  refused  and  neglected  to  appear.  The 
I'elief  asked  for  was  the  following :  "  That  the  defendants,  Fred- 
erick H.  Winston  and  George  C.  Campbell,  may  be  required  to 
render  a  full,  strict,  and  exact  account  of  their  and  each  of  their 
transactions  in  relation  to  the  business  of  the  Chicago  &  South- 
western Co.,  and  particularly  tlie  Atchison  Branch  thei'eof, 
from  the  1st  day  of  June,  a.d.  1871,  to  the  present  date ;  that  the 
amount  of  moneys,  bonds,  stocks,  subscriptions,  lands,  or  parcels 
of  land  received  or  taken  by  said  Chicago  &  Southwestern  R. 
Co.,  or  by  said  Frederick  H.  Winston  and  Campbell,  or  either  of 
them,  in  connection  therewith  or  in  any  way  relating  to  said  branch 
railway,  be  ascertained ;  that  all  proper  disbursements  or  expend!- 
tures  of  moneys,  bonds,  stocks,  or  other  property,  made  in  the 
necessary  construction  of  said  branch  railway,  be  also  ascertained, 
and  that  the  defendants,  Frederick  H.  Wmston  and  Campbell, 
may  be  charged  by  the  decree  of  this  court  to  pay  the  ascertained 
balance  of  receipts  above  proper  expenditures;  and  if  it  shall 
appear  that  said  Winston  or  Campbell,  or  either  of  them,  liave 
now  in  their  possession  or  under  their  control  any  of  the  bonds  or 
stocks  subscribed  or  donated  in  aid  of  said  branch  railway,  and 
which  by  virtue  of  said  contract  or  otherwise  became  the  prop- 
ertv  of  said  Southwestern  Co.;  or  if  said  Winston  and  Campbell,  or 
eitner  of  them,  or  if  any  other  person  or  persons  in  trust  for 
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them,  or  either  of  them,  hold  any  lands,  or  parcels  of  land,  or 
interests  in  either,  derived  directly  or  indirectly  through  or  by 
means  of  their  or  either  of  their  connection  with  said  railway  or 
branch,  or  in  aid  of  the  construction  of  said  branch,  that  they  be 
required  by  the  decree  of  this  court  to  account  for  and  surrender 
the  same  as  this  honorable  court  shall  hereafter  direct.  And  that 
if  it  shall  appear  that  the  said  Frederick  H.  Winston  and  the  said 
Campbell,  or  either  of  them,  misapplied  and  converted  to  their 
own  use  any  portion  of  the  said  f una  so  advanced  by  your  orator 
and  the  other  purchasers  of  said  bonds,  as  aforesaid,  in  trust  to  be 
expended  in  the  construction  of  said  branch  road,  they  may 
be  respectively  charged  with  the  amount  so  converted  and  misap- 
plied by  them,  as  well  as  all  other  amounts  which  they  aided  and 
caused  to  be  applied  for  other  purposes  than  the  building  and 
completion  of  said  road ;  and  that  they  be  decreed  to  refund  and 
restore  the  same  to  your  orator  and  the  other  purchasers  of  said 
bonds,  by  whom  or  in  whose  behalf  the  said  fund  was  so  advanced 
as  aforesaid  ;  or,  if  some  other  method  of  relief  shall  appear  more 
consistent  with  the  character  of  this  case,  as  it  may  be  disclosed, 
your  orators  pray  that  said  defendants,  Winston  and  Campbell, 
may  be  required  to  pay  into  court  the  just  and  full  sum  due  your 
orator  upon  said  bonds,  assuming  and  declaring  the  same  to  be  due, 
together  with  the  interest  thereon,  as  in  said  bonds  is  provided, 
and  that  upon  such  payment  being  made,  together  with  such 
further  costs  as  may  properly  be  imposed,  your  orator  may  surren- 
der his  said  bonds  for  cancellation,  or  otherwise,  as  may  be  ordered  ; 
and  that  your  orator  may  have  such  other  and  further  or  difEerent 
relief  as  to  equity  shall  seem  meet." 

Winston  demurred  to  this  bill  on  the  ^ound  of  nonjoinder  of 
ondispensable  parties,  because  other  indispensable  parties  (F.  S. 
Winston  and  Burnes)  had  not  been  served  with  process;  that  the 
bill  was  multifarious ;  that  there  was  no  privity  between  complain- 
ant and  defendant;  that  the  complainant  had  a  complete  and 
adequate  remedy  at  law  which  he  had  not  exhausted ;  that  the 
complainant  had  no  right  to  commence  a  suit  in  his  own  name ; 
that  the  supposed  cause  of  action  did  not  accrue  within  five  yeare 
next  before  filing  the  amended  bill ;  that  the  amended  bill  set  up 
new  causes  of  action ;  that  when  the  Southwestern  B.  Co.  was 
first  made  party  in  an  amended  bill,  the  alleged  causes  of  action 
were  barred ;  and  that  the  bill  did  not  state  a  case  for  relief  in 
cjquity.  The  demurrer  of  the  defendant  Campbell  was  to  the 
like  effect.    The  railway  company  also  demurred. 

The  cause  was  heard  below,  on  the  amended  bill  and  demurrer, 
before  Mr.  Justice  Harlan,  August  1,  1881.  He  held,  as  to  the  al- 
leged fraudulent  representations  in  the  circular,  that  if  a  fraud  was 
committed  the  remedy  was  adequate  at  law ;  that  as  to  the  alleged 
violations  of  duty  by  Winston  as  president,  and  conversion  to  nis 
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own  nfie  of  moneys  realized  from  sale  of  the  bonds,  the  right  of 
action  was  barred  by  the  statute  of  limitations ;  and  that  no  trust 
was  disclosed  by  the  bill  to  exempt  the  complainant  from  the 
operation  of  the  statute.  The  demurrers  were  accordingly  sus- 
tained, and  the  bill  was  dismissed.  Whereupon  the  complainant 
appealed  to  this  court. 

William  H.  Moore  {James  K.  EdsaJl  was  with  him  on  the 
brief)  for  appellant. 

Tr.  G.  Ooudy  for  appellees  Frederick  H.  Winston  and  execu- 
tors of  Campbell. 

Melville  W.  FuUer  also  filed  a  brief  for  the  appellee  Frederick 
H.  Winston. 

MiLLEB,  J. — This  is  an  appeal  from  a  decree  of  the  Circuit  Court 
of  the  Northern  District  of  Illinois,  dismissing  the  bill  of  Yan 
Weel,  who  was  plaintiff  below  and'is  appellant  here. 

The  original  bill  was  filed  December  12,  1876,  and  several 
Facts.  amended  bills  were  filed,  until,  on  May  22,  1880,  com- 

plainant filed  what  he  calls  his  amended  and  supplemental  bill, 
substituting  it  in  lieu  of  his  previous  bill  and  amenoed  bills. 

The  defendants  named  in  this  bill  are  the  Chicago  &  South- 
western E.  Co.  of  Iowa  and  Missouri,  Frederick  H.  Winston,  and 
George  C.  Campbell,  citizens  of  Illinois,  Calvin  F.  Bumes,  a  citi- 
zen of  Missouri,  and  David  Dows  and  Frederick  S.  Winston, 
citizens  of  New  York. 

Mr.  Yan  Weel  describes  himself  as  an  alien,  and  a  subject  of  the 
King  of  the  Netherlands,  and  a  holder  and  owner  of  bonds  of  the 
Chicago  &  Southwestern  R.  Co.  for  $67,000  principal,  and  over- 
due interest  on  them  to  the  amount  of  $35,1^5.  He  brings  this 
suit,  as  his  bill  alleges,  not  only  for  himself,  but  on  behalf  of  nu- 
merous other  holders  of  the  same  issue  of  bonds,  whose  names  he 
gives  to  the  amount,  including  interest,  of  $671,000. 

The  bill  was  demurred  to,  the  demurrer  was  sustained,  and  a 
decree  rendered  dismissing  it,  from  which  this  appeal  is  taken. 

The  contest  seems  to  be  mainly  between  complainant  Yan  Weel 
on  one  side,  and  Frederick  H.  Winston  on  the  other.  Calvin 
Surnes,  a  citizen  of  Missouri,  has  not  been  served  with  process  within 
the  Northern  District  of  Illinois,  and  has  not  appeared  by  himself 
or  attorney.  The  same  may  be  said  of  Frederick  S.  Winston,  who 
is  a  citizen  of  New  York. 

F.  H.  Winston  has  demurred  separately,  and  if  the  bill  cannot 
be  sustained  against  him  it  is  obvious,  from  its  character,  that  it  is 
not  good  against  the  other  defendants.  The  Chicago  &  South- 
western R.  Co.  also  demurred. 

The  bill  is  a  long  one,  the  allegations  are  not  classified,  nor  the 
true  foundations  of  relief  very  clearly  stated.  It  is  full  of  the 
words  fraudulent  and  corrupt,  and  general  charges  of  conspiracy 
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and  violation  of  trust  obligations.  Mere  words,  in  and  of  them- 
selves, and  even  as  qualifying  adjectives  of  more  specific  charges, 
are  not  sufficient  grounds  of  equity  jurisdiction,  unless  the  trans- 
actions to  which  ttiey  refer  are  such  as  in  their  essential  nature 
constitute  a  fraud  or  a  breach  of  trust,  for  which  a  court  of  chancery 
can  give  relief.     Ambler  v.  Choteau,  107  U.  S.  686,  690. 

The  charges  m  this  bill  on  which  relief  is  sought  maybe  ar- 
ranged under  two  heads : 

1.  Fraudulent  misrepresentations  of  the  defendant  affecting  the 
character  and  value  of  the  security  on  which  the  bonds  in  question 
were  negotiated. 

2.  The  violation  of  certain  obligations,  in  the  nature  of  a  trust, 
which  he  assumed  in  regard  to  the  security  i^d  ultimate  payment 
of  the  bonds. 

A  few  of  the  most  important  matters  applicable  to  both  these 
charges  as  found  in  the  bill  may  be  thus  stated : 

A  company  had  been  incorporated  under  the  laws  of  Iowa  to 
build  a  railroad  from  the  town  of  Washington  in  that  State,  on  the 
line  of  the  Chicago,  Rock  Island  &  Pacific  R.  Co.,  in  a  south- 
westerly course  to  the  Missouri  River,  or  to  the  line  of  the  State  of 
Missouri  in  that  direction.  Another  corporation  had  been  orga- 
nized under  the  laws  of  Missouri  to  build  a  railroad  in  that  State, 
from  a  point  opposite  the  city  of  Leavenworth,  in  Kansas,  to  the 
Iowa  State  line,  in  the  direction  of  the  city  of  Des  Moines  in  that 
State. 

These  companies  were  consolidated  into  one,  under  the  name  of 
the  Chicago  &  Southwestern  R.  Co.,  with  the  declared  purpose 
of  building  a  single  road  from  Washington  to  the  Missouri  River, 
at  a  point  opposite  Leavenworth.  Of  this  company  Mr.  Frederick 
H.  Winston  oeoame  the  president  and  a  member  of  the  executive 
committee  of  its  board  of  directors.  The  company  issued  bonds  for 
$5,000,000,  which  were  guaranteed  by  the  Kock  Island  Co.,  and 
made  a  mortgage  on  the  entire  line  of  its  road  to  secure  their  pay- 
ment. The  length  of  this  line  was  266  miles,  and  the  money  raised 
on  these  bonds  secured  its  rapid  completion.  In  the  mean  time 
another  corporation  had  been  organized  in  Missouri  to  build  a  road 
from  the  Missouri  River,  opposite  the  city  of  Atchison  in  the  State 
of  Kansas,  to  some  point  on  the  line  of  the  Chicago  &  South- 
western road.  This  road  was  called  the  Atchison  Branch,  and 
when  the  main  branch  of  the  Southwestern  road  was  nearlv  finished, 
lacking,  as  the  bill  avers,  only  fiftv  miles  of  its  completion,  a  con- 
solidation was  effected  between  the  company  organized  to  build 
this  branch  road  to  Atchison  and  the  original  Chicago  &  South- 
western Co.,  in  which  consolidation  the  corporation  retained  the 
name  of  this  latter  company. 

This  company,  as  consolidated,  at  once  determined  to  raise  a  new 
loan  of  $1,000,000,  to  be  used  m&inly  for  the  purpose  of  building 
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the  Atchison  Branch  road,  on  which  but  little,  if  any,  work  had 
been  done.  As  a  secoritj  for  the  bonds  of  this  loan,  they  made 
another  mortgage,  which  was  a  first  mortgage  on  the  Atdiison 
Branch,  and  a  second  mortgage  on  the  main  line.  These  bonds 
were  all  sold,  and  the  two  lines  of  road  completed  within  a  reason- 
able time  ;  and  it  may  as  well  be  added,  that  both  mortgages  were 
forfeited  in  a  few  years  for  non-payment  of  intei^est,  and  the 
mortgages  foreclosea  by  a  sale  of  the  roads  nnder  two  different 
forecTdbure  snits. 

The  charge  of  actual  fraud  against  Mr.  Winston  grows  out  of 
certain  acts  and  representations  made  by  him  in  connection  with 
the  sale  of  these  bonds  by  the  Chicago  ik  Southwestern  Co. 

In  order  that  no  injustice  may  be  done  the  complainant  in 
regard  to  his  allegations  on  this  point,  the  language  of  the  bill  will 
be  here  given : 

'*•  Tour  orator  further  complains  and  states  that  the  said  Fred- 
erick H.  Winston  and  his  confederates  afterwards,  to  wit,  on  or 
about  the  first  day  of  June,  a.d.  1871,  contrived  and  entered  upon 
a  scheme  to  secure  a  loan  of  the  further  sum  of  $1,000,000,  for  the 
ostensible  purpose  of  building  a  branch  line  of  road  as  hereinafter 
stated,  but  in  reality  to  enable  him  and  his  confederates  to  get  con. 
trol  of,  and  convert  to  their  own  use,  a  large  part  of  the  funds 
secured  and  advanced  to  build  said  bi*anch  road.  And  to  that  end, 
said  Winston,  as  President  of  said  Southwestern  Co.,  caused  a  dr- 
cular  to  be  issued,  a  true  copy  of  which  is  hereto  annexed,  marked 
Exhibit  ^  A,'  to  which  reference  is  made  as  if  it  was  incorporated 
herein,  in  which,  among  other  things,  speaking  as  preeident  of 
said  Southwestern  Co.,  he  said : 

"  *  On  the  first  day  of  May,  1871,  the  Chicago  &  Southwestern  R 
from  Washington,  Iowa,  to  Leavenworth,  Kansas,  a  distance 
of  266  miles — now  finished  and  in  operation,  216  milee — ^will  be 
fully  completed  and  opened  for  business  under  the  auspices  and 
management  of  the  Chicago,  Rock  Island  &  Pacific  R.  Co.  The 
two  roads,  thus  under  one  management,  will  constitute  a  through 
line  and  the  shortest  through  line  from  Chicago  and  the  Gr^ 
Lakes  of  the  North  to  the  extreme  Southwest.  Congratulating  onr 
friends  and  ourselves  upon  the  prompt  sale  of  our  first  issue  of 
bonds,  as  well  as  their  present  established  market  value,  both  in 
this  country  and  in  Europe,  we  would  present  for  sale,  through  the 
financial  agents  of  the  company,  a  second  issue,  for  the  purpose  of 
constructing  a  branch  railroad  from  the  main  line  to  Atchison. 
Kansas,  a  distance  of  about  fifty  miles.' 

"  Said  Winston,  after  setting  forth  the  advantages  of  Atchison 
as  a  commercial  and  railway  centre,  continued  as  follows : 

"  *  To  carry  on  the  arrangements  before  stated,  the  Chicago  & 
Southwestern  R.  Co.  have  issued  one  thousand  bonds,  dated  June 
1, 1871,  each  for  one  thousand  dollare,  due  thirty  years  after  date, 


BONDS— MISREPRESENTATION — ^TRUST  FUND.  187 

with  semi-annual  coupons  annexed,  at  the  rate  of  seven  per  cent 
annum,  princiral  and  interest  payable  in  American  gold  coin,  at 
the  American  Exchange  National  Bank, in  the  city  of  i^ew  York; 
ail  of  which  are  equally  secured  by  a  first  mortgage  on  the  road  to 
be  built,  its  assets,  rights  of  way,  earnings,  and  other  property,  as 
well  as  by  a  second  mortgage  upon  the  Chicago  &  Southwestern 
R..  its  property  and  franchises.' 

^  It  was  farther  stated  in  said  circular  that  said  mortgage  would 
be  *a  safe  and  reliable  security,'  the  value  of  which  woula  be  bet- 
ter appreciated  by  the  fact  that  the  '  Chica^,  Bock  Island  & 
Pacific  B.  Co.  had  already  ageed  to  lease,  and  would,  when  com- 
pleted, operate  the  whole  line '  on  terms  that  would  pay  a  hand- 
some dividend  to  the  stockholders,  and '  which  in  no  event '  would 
be  ^lesB  than  the  interest  on  all  the  bonds  outstanding,'  and  that 
the  value  and  security  of  the  contract  aforesaid  wiae  ^  equal  to  a 
direct  indorsement  of  the  bonds '  by  the  Bock  Island  Co. 
"It  was  further  stated  in  said  circular : 

"'The  Chicago  &  Southwestern  B.,  for  over  two  hundred  miles 
west  from  Washington,  is  pointing  almost  directly  to  Atchison,  so 
that  its  extension  to  that  place  involves  less  curvature  than  that  of 
the  established  line  to  Leavenworth.'  ^The  Atchison  Branch, 
through  the  nopulons  counties  of  Buchanan,  Clinton,  and  Platte, 
offers  railroad  facilities  to  wealthy  agricultural  communities,  which 
in  return  must  afford  a  heavy  and  lucrative  local  traffic.  Every 
tract  over  which  it  will  pass  is  a  farm  teeming  with  the  abundant 
products  of  the  famous  l^latte  purchase.'  '  With  the  offering  of 
the  first  loan  of  the  Chicago  &  Southwestern  B.  Co.,  we  were  ad- 
monished, as  the  originators  of  a  new  enterprise,  to  avoid  the  lan- 
guage of  eulogy  and  enthusiasm.  Difficult  as  was  the  task  to  those 
who  knew  its  real  merits,  we  have  compensation  now  in  a  final  and 
complete  success,  far  beyond  any  expectation  we  dared  to  hope  to 
excite  by  any  statement  in  our,  former  publication.  Beviewing 
with  a  just  pride  all  that  was  then  written,  we  feel  authorized  to 
claim  the  confidence  of  the  numerous  friends,  both  in  Europe  and 
ia  this  country,  of  the  Chicago  &  Southwestern  B.  Co.,  to  whom 
we  have  more  than  verified  all  our  statements.'  *  To  complete  the 
connections  of  the  Chicago  &  Southwestern  B.,  to  extend  its  power 
and  usefulness,  and  to  increase  as  business  and  earnings,  by  the 
oonstruction  of  the  Atchison  Branch,  we  now  offer  this  loan,  and 
(commend  it  to  our  friends  as  a  safe  and  desirable  investment.' 
Dated  '  New  York,  June,  1871,'  and  signed  '  F.  H.  Winston, 
President.'" 

The  falsehood  and  fraud  in  these  representations  is  in  the  al- 
leged fact  that  the  branch  road,  when  built,  was  only  twenty-nine 
miles  and  not  fifty,  whereby  the  bondholders  were  deprived  of  the 
security  of  twenty-one  miles  of  road  which  they  had  a  right  to  ex- 
pect to  make  good  their  bonds,  and  that  it  was  known  to  Winston 
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at  the  time  that  the  road  would  not  be  as  long  as  thus  represented, 
and  would  not  go  through  all  the  counties  named.  There  was  one 
of  these  counties  in  point  of  fact  not  ioached  bj  the  road. 

The  first  observation  to  be  made  on  this  subject  is,  that  circnlai^ 
on  which  this  allegation  is  founded,  are  exhibits  to  the  bill^and,in 
every  instance,  they  are  clearly  the  circulars  of  the  Chicago  & 
Southwestern  R.  Co.  They  are  signed  by  Mr.  Wins- 
a^SSS!!^  raon  ton  as  president  of  that  company,  and  purport  to  be 
OF  wSsTOM."^  issued  from  its  offioe,  and  in  tne  charging  part  of  the 
bill,  copied  above,  and  all  through  it,  he  is  said  *^tobe 
speaking  as  president  of  that  company."  There  is  no  all^tion 
anywhere  that  Winston  ever  gave  nis  personal  pledge  or  statement 
to  any  one  about  to  invest  in  the  bonds  of  the  company  that  the 
road  would  be  fifty  miles  long,  or  any  other  length.  It  is  obvious, 
from  the  nature  of  these  circulars,  that  the  branch  road  had  not 
then  been  located,  and  Mr.  Winston,  as  an  individual,  could  give 
no  pledge  on  that  subject  which  would  bind  the  company,  nor 
could  he  do  so  as  president  of  the  company.  The  road  had  yet  to 
be  located,  and  this  could  only  be  done  by  the  board  of  directors, 
of  whom  Mr.  Winston  was  but  one  of  eight  or  ten. 

A  source  of  much  safer  reliance  as  to  the  security  which  these 
purchasers  of  the  bonds  were  ^tting,  was  the  mort^ige  given  by 
nuTT  or  nr-  the  Company.  This  of  course  was  made  and  recorded 
before  the  negotiation  for  the  loan  was  commenoed, 
and  copies  of  it  accompanied  the  bonds  when  offered 
for  sale.  Every  prudent  man,  knowing  that  this  mortgage  vas 
his  main  secunty,  would  examine  it,  or  his  agent  would,  oefoie 
investing  his  money. 

In  this  mortgage  or  deed  of  trust,  the  trustees  hwig  Dmi 
Dows,  Frederick  B.  Winston,  and  Calvin  P.  Bnmes,  the  property 
conveyed  is  described  as  ^^  the  branch  railroad  of  said  party  of  the 
first  part,  as  the  same  now  is  or  m$iy  be  hereafter  surveyed  and  be- 
ing constructed,  and  leading  from  the  Missouri  Elver,  m  the  8tate 
of  Missouri,  at  a  point  opposite  the  city  of  Atchison  in  the  State 
of  Kansas,  by  the  most  practicable  route,  not  exceeding  fifty  miles 
in  length,  to  a  junction  with  the  main  line  of  the  rauroad  of  said 
party  of  the  first  part.^' 

Whatever  representation  may  have  been  made  in  the  circulars 
of  the  company  was,  according  to  all  rules  of  evidence,  superseded 
by  this  solemn  instrument  between  the  parties.  If  they  differed 
in  any  respect,  the  latter  must  be  looked  to  as  the  security  on 
which  the  bondholders  alone  had  a  right  to  rely.  This  instrument 
„  so  far  from  ffivinfi"  any  pTedire  or  assurance  Uiat  d)e 

m  MOHTOAOB  branch  road  should  be  fifty  miles  long,  or  near  that  is 
noTraouu)^  carcful  to  Say  it  shall  not  exceed  thatlenirth.  The  limi- 
tation  IS  m  its  length,  not  its  shortness.  The  latter  is 
provided  for  by  saying  that  it  should  be  by  the  most  practicable 
route. 
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It  is  impossible  to  read  this*  description  of  the  line  of  road,  con- 
veyed as  security  for  the  bonds,  without  seeing  clearly  that  the 
line  was  not  yet  located — that  its  future  location  was  to  be  gov- 
erned by  two  considerations :  (1)  that  it  should  be  the  most  practi- 
cable roate  between  Atchison  and  the  main  line  of  the  road,  and 
(i)  that  its  length  should  not  exceed  fifty  miles.  If  the  most  prac- 
ticable line,  by  which  it  evidently  meant  the  best  working  line  for 
ilie  company  who  was  building  it,  should  require  a  shorter  line 
than  fifty  miles^  there  is  not  the  shadow  of  a  promise  or  suggestion 
tliat  it  should  not  be  so  long,  and  no  longer,  as  that  required.  But 
in  the  provision  that  its  length  should  not  exceed  fifty  miles,  there 
was  a  protection  against  wasting  tlie  money  received  from  the  bond- 
holders on  a  long  and  unprofitable  line  of  road  made  only  for  the 
benefit  of  people  living  along  that  line. 

Bat  this  line  of  road  was  not  the  only  securitv  for  the  payment 
of  these  bonds.  The  mortgage  included  also  the  entire  main  line 
from  Washin£ix)n  to  Leavenworth,  -266  miles,  which  ^  _ 

cj  ^^  /  f  PLACB   op   Con* 

waa  now  nearly  completed.  This  made  a  direct  con-  wbctiom  m- 
oecti<^  between  the  rich  agrictiltural  country  of  west*  ard  maix  um 
em  Missonri  and  the  city  of  Ohicago  by  means  of  the  ™^™"^ 
Chicago,  Bock  Island  &  Pacific  Co.,  then  a  rich  and  pros- 
perous corporation,  so  deeply  interested  in  this  Southwestern  B. 
that  it  had  guaranteed  '$5,000,000  of  the  bonds  of  the  com- 
pany. It  was  farther  stipulated  in  this  mortgage  or  deed  of  trust 
that  the  proceeds  of  the  sale  of  these  bonds  should  be  placed  in 
the  hands  of  the  Bock  Island  Co.,  which  should  only  pay  them 
oat  in  the  regoLir  prosecution  of  the  work.  It  was  further  pro- 
vided in  that  mortgage  that  if  any  of  these  proceeds  remained 
with  that  company  after  the  completion  of  the  road,  it  should  be 
paid  over  to  tne  president  or  other  authorized  agent  of  the  Chi- 
cago &  Soathwestem  Co. 

It  cannot  be  doubted  that  this  mortgage  on  the  main  line,  though 
a  second  lien,  was  re^rded  as  an  important  part  of  the  security  of 
the  bondholders  un&r  it,  and  when  taken  in  connection  with  the 
aid  and  interest  of  the  Bock  Island  Co.,  the  pi*ecise  length 
of  the  branch  line  could  not  have  been  held  to  be  very  important. 
In  fact,  as  the  two  lines  belonged  to  one  company,  and  that  com- 
pany was  liable  for  all  the  bonds,  it  was  obviously  the  interest  of 
the  bondholders  and  of  the  stockholders  that  the  branch  line  should 
be  located  so  as  to  make  it  add  to  the  profits  of  the  entire  enter- 
prise on  which  the  bondholders  held  a  lien. 

In  r^ard  to  the  allegation  of  fraud  in  tliis  matter  it  is  apparent — 

1.  That  all  that  is  charged  against  Mr.  Winston  is  that  he 
signed  or  permitted  his  name  to  be  affixed  te  a  circular  which 
stated  the  probable  length  of  the  branch  road,  then  unsurveyed 
^d  nnlocated,  as  about  fifty  miles. 

2.  That  the  place  of  junction    with  the   Southwestern  road, 
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which  necefisarilj  determiDed  the  length  of  the  branch  road,  was 
not  described  or  mention^. 

3.  That  in  the  mortgage  which  was  made  on  said  braDch  roti 
all  that  was  said  was  that  it  should  not  exceed  fifty  miles. 

4.  That  it  is  nowhere  averred  that  the  line  waa  not  properk 
located,  or  that  it  should  have  been  located  otherwise. 

5.  That  the  security  which  the  bondholders  had  upon  that  Ibe 
and  the  other  seemed  to  render  the  place  of  connection  between 
the  branch  and  the  main  line  unimportant,  as  r^ards  the  seearitr 
for  their  loan. 

We  are  of  opinion,  therefore,  that  the  complainants  had  no  light 
to  rely  on  the  statement  concerning  the  length  of  the  line  as  mate- 
rially affecting  their  security,  and  that  Mr.  Winston  committed  no 
fraud  in  the  part  he  took  in  that  matter.  This  view  is  reinforced 
by  the  admission  of  the  bill,  that  the  branch  road  was  completed 
mainly  out  of  the  money  arising  from  the  bonds  sold  to  plaintif 
and  others,  and  that  several  years  after  both  it  and  the  main  line 
had  been  finished  and  in  operation  both  roada  were  sold  under 
the  two  mortffagcs ;  that  the  branch  line  was  sold  under  foredo- 
sure  proceedmgs  inaugurated  by  Yan  Weel,  and  was  booflit  in 
'for  $10,000  by  Mr.  Berg,  one  of  Van  WeePs  associates  as  oond- 
holder,  and  that  they  now,  as  far  as  appears,  own  the  road  their 
monev  was  used  to  build. 

Otner  transactions  are  mentioned  as  fraudulent,  such  aa  that  Ur. 
Winston  converted  some  of  the  money  arising  from 
SS^o"  m!!SS;  these  bonds  to  his  private  use,  and  not  to  the  piupoees 
JSmSSSLwr'  of  the  company.  The  answer  to  this  is,  that  Mr.  Win- 
ston came  under  no  obligation  to  see  to  the  application 
of  this  money  as  the  bondholders  might  think  it  ought  to  be  ap- 
plied. They  had  bought  their  bonds,  paid  their  money,  and  re- 
ceived their  security.  The  money  so  diverted  was  the  money  of 
the  Southwestern  Co.,  and  not  their  money. 

The  wrong  done  by  Winston  in  that  matter,  if  wrong  there  ^is, 
was  done  to  that  company,  and  not  to  the  bondholders.  They  bad 
provided  their  own  means  of  insuring  the  building  of  this  bTaoch 
road,  by  disbursing  the  money  through  the  Sock  Island  Co.,  and 
it  was  successful.  The  road  was  built.  There  was  no  privity 
between  Mr.  Winston  and  these  bondholders  as  to  his  use  of 
money  which  they  had  loaned  to  the  company,  which  was  no 
longer  their  money.  The  error  which  pervades  the  bill  throogb* 
out  is  to  treat  this  corporation,  to  which  the  bondholders  loaned 
their  money,  as  if  it  had  no  existence,  as  if  they  had  loaned  it  to 
Mr.  Winston  and  held  his  personal  obligation  that  it  should  all  be 
honestly  applied,  and  be  i*espon8ible  for  the  repayment  of  the  loan. 
If  Mr.  Winston  cheated  this  company  out  of  its  money,  the  rigbt 
to  redress  for  that  wrong  is  in  the  company  or  in  its  stoickbold^ 
As  a  creditor  of  the  company,  Mr.  Van  Weel  has  no  right  to  in- 
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terfere  in  the  matter  until  he  has  a  judgment  against  the  company, 
with  an  execution  returned  rkAJtUaoona.  He  lias  not  in  this  suit 
shown  any  right  to  use  the  name  of  the  company  or  of  its  stock- 
holders  to  obtain  redress  for  a  tort  committed  on  them.  United 
States  '0.  Union  Pacific  R.  Co.,  98  U.  S.  569,  614. 

There  are  probably  other  allegations  of  fraud,  but  they  are  no 
better  founded  than  these,  and  we  can  give  them  no  further  atten- 
tion. 

As  r^ards  the  matter  of  trust,  which  is  one  of  the  grounds  of 
relief  set  up  in  the  bill,  we  need  not  occupy  much  time  in  its  con- 
sideration. 

The  trustees  in  the  mortgage,  which  is  the  only  express  trust 
that  we  can  find  set  out  in  the  bill,  were  Frederick  S.  Winston, 
Darid  Dows,  and  Calvin  Bnmes,  neither  of  whom  resides  within 
the  jmisdiction  of  the  court,  or  has  been  served  with  process. 

If,  however,  they  were  before  the  court,  they  are  not  charged 
with  any  breach  of  the  duty  with  which  they  were  entrusted. 

The  application  of  the  money  arising  from  the  mortgage  bonds 
was  not  by  the  mortgagees  entrusted  to  them,  nor  had  they  any 
control  over  it  after  tne  bonds  were  sold. 

It  is  not  alleeed  that  they  refused  to  foreclose  the  mortgage 
when  it  became  forfeited  by  non-payment  of  interest,  or  that  they 
failed  to  perform  any  duty  imposed  upon  them  by  the  mortgage. 

It  is  asserted,  however,  that  Frederick  H.  Winston,  as  president 
of  the  company,  was  bound  to  see  that  the  money  raised  on  these 
bonds  was  used  exdusivelv  in  the  construction  of  the  branch  road, 
and  that,  in  this  regard,  ne  was  a  trustee  for  the  lenders  of  the 
money.    We  are  unable  to  see  any  such  trust  in  the  matter. 

The  contracting  parties  in  regard  to  this  loan  were  the  bond- 
holders and  the  Sonthwestem  Co.  The  one  became  debtor  for 
the  money  loaned,  the  other  became  creditor.  Mr.  Winston,  as 
the  president  of  the  company,  represented  the  company,  the  bor- 
rower. The  lenders  desired  a  security  for  the  repayment  of  their 
money,  which  they  obtained  in  the  mortgage,  and  their 
trnstees  in  that  trust  were  Dows,  Burnes,  and  F.  S.  «ot^ld  p^ 
Winston.  They,  in  that  instrument,  undertook  to  se-  S^cmnFoS 
cure  the  building  of  this  road  out  of  the  money  loaned,  ■***'*^°"*""- 
by  requiring  its  deposit  with  the  Bock  Island  Co.,  and  its  dis- 
bursement, for  that  purpose,  under  its  supervision.  But  if  the 
loan  should  produce  more  than  was  necessary  for  that  purpose, 
what  was  to  become  of  it  ?  Was  it  to  go  back  to  the  lenders  f 
There  is  no  hint  of  the  kind.  It  was  impracticable  to  do  so, 
because  the  bonds  would,  many  of  them,  have  changed  hands.  As 
to  the  new  owner,  it  would  have  been  a  mere  gratuity  to  return  it, 
and  the  original  lender  had  no  interest  in  the  matter.  Instead  of 
this  it  is  expressly  declared  that  the  Sock  Island  Co.  could  relieve 
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itself  of  farther  obligation  in  the  matter  by  payment  to  the  preo- 
dent  of  the  company. 

When  thus  paid  did  he  hold  it  as  trustee  for  the  bondholderB! 
If  so,  nnder  what  trnst  or  what  obli^tion  ?  Conld  he  return  it  to 
the  bondholders  with  the  bonds  still  ontstanding'against  the  com- 
pany f  Or  did  he  hold  it  merely  as  the  repi*e8entative  of  the  com- 
pany of  which  he  was  president.  We  think  it  was  clearly  the 
money  of  the  company,  and  could  have  been  used  by  it  for  the 
purchase  of  rolling-stock,  general  equipment,  or  any  other  legiti- 
mate use  of  its  own  money. 

This  money  belonged  to  the  company.  The  road  was  bnilt— die 
only  interest  in  the  nature  of  a  trust  which  the  lenders  had  at- 
tempted to  protect  by  the  control  of  the  funds.  The  obligation 
of  Mr.  Winston  in  the  disposition  of  the  money,  if  any  of  it  came 
into  his  hands,  was  to  the  company.  If  it  was  lost  it  was  the  com- 
pany's loss,  not  appellant's.  If  he  improperly  or  fraudulently 
converted  it  to  his  own  use,  he  was  liable  to  the  company  and  not 
to  the  plaintiff  in  this  suit.  There  was  no  privity  or  trust  relation 
between  him  and  them  in  this  r^ard. 

We  think  appellant  has  shown  no  right  to  relief  in  thissoit; 
that  the  demurrer  was  properly  sustained ;  and  the  decree  of  the 
circuit  court  dismissing  the  bill  is  therefore  aflSnned. 


Bbown,  TbusteBi  etc.,  v.  Statb  of  Mabtland,  abd  AmrArouB 

AND  Elkbidoe  S.  Co. 

State  of  Mabylakd  v,  Bbown,  Tbustxe,  etc,  abd  Ankafous 

AND  Elkbidob  E.  Co. 

{Advance  Oate^  Maryland.    July  22,  1885.) 

The  principle  of  tm  adjudioata  extends,  not  only  to  the  queationB  of  fact 
and  of  law  which  were  decided  in  the  former  suit,  but  also  to  the  groundB 
of  recoyery  or  defence  which  miffht  have  been,  and  were  not,  presented. 

Where  by  the  articIeB  of  a  deed  of  trust  of  the  property  and  nunchifiesof  & 
railway  company  it  is  provided  that  in  case  default  is  made  in  the  pajmeot 
of  the  principal  or  interest  of  the  bonds  it  shall  be  lawful  for  the  trustees  to 
sell  and  dispose  of  the  property  and  franchises  of  the  company,  and  it  is 
made  their  duty  to  exercise  such  power  of  s^e  upon  the  requirement  of  a 
majority  in  interest  of  the  bondholders,  it  is  not  a  yalid  ground  for  delayiDg 
the  sale  that  it  had  not  been  ascertained  how  many  of  the  bonds  were  justly 
due.  Each  bondholder  holds  his  bonds 'separately  and  independeotlj  of 
all  others ;  and  when  his  interest  remains  in  arrears,  under  the  circumstsDces 
mentioned  in  the  deed  of  trust,  he  ought  not  to  be  delayed  by  a  controTersj 
arising  in  regard  to  the  yalidity  of  bonds  held  by  other  persona.  UpoD  the 
sale  of  a  railroad  under  such  circumstances,  when  the  proceeds  are  brought 
into  court  for  distribution,  it  is  then  competent  for  any  party  in  interest  to 
except  to  the  claim  of  any  bondholder;  and  if  the  proceeds  are  not  sufficient 
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to  pay  all  the  bondholders,  they  may  except  to  the  claims  of  each  other. 
Sach  bonds  are  negotiable  instrumeo'ts,  and  are  good  in  the  hands  of  hona- 
^i  holders  for  yalue,  without  notice  of  any  equities  or  defence  against  the 
fint  holders. 

This  was  a  bill  filed,  alleging  that  a  certain  deed  of  trust  between 
the  Annapolis  &  Elkridge  K.  Co.  and  Brown  and  others,  trustees^ 
was  noli  and  void,  and  asking  that  the  trustees  be  restrained  from 
making;  sale  of  any  of  the  property  of  the  railroad  company.  Sub- 
staDtiallythe  same  qaestions  wei*e  raised  and  decided  between  the 
parties  in  a  ease  reported  in  62  Md.  439. 

SiewaH  Brown  and  4S'.  TeacJde  WaUis  for  trnstees. 

Charles  B.  Roberta^  attorney-general,  for  State. 

John  Irelxmi  and  Charles  Ma/rehaU  for  railroad. 

Brtait,  J. — We  have  heretofore  decided  a  cause  between  the 
parties  to  this  record.  The  State  of  Maryland  filed  a  bill  in  equity, 
in  which  it  was  maintained  that  it  had  a  lien  on  all  the  property  ' 
and  franchises  of  the  Annapolis  &  Elkridge  B.  Co.,  and  that  saia 
lien  was  prior  to  that  created  by  the  deed  01  trust  in  question,  even 
if  the  deed  were  valid  ;  and  it  was  further  maintained  by  the  State 
that  the  deed  of  trust  was  wholly  invalid,  or  else  was  facts. 

valid  only  to  the  extent  of  creating  a  lien  for  such  of  the  bonds 
fiecared  by  it  as  were  used  for  the  particular  purposes  expressed 
in  the  first  section  of  the  act  of  1872,  chap.  425.  The  prayer  of 
the  bill  was  for  an  injunction  to  restrain  the  trustees  from  making 
sale  of  all  or  any  part  of  the  property  of  the  railroad,  and  alter- 
luOely  to  restrain  them  from  making  sale  until  they  had  ascer- 
tain^ by  proper  proceedings  the  parts  or  proportions  of  these 
bonds  whicn  had  in  fact  been  used  lor  the  purposes  expressed  in 
the  first  section  of  the  act  of  1872.  There  were  other  prayers  for 
relief  adapted  to  the  different  aspects  of  the  case.  The  defendants 
in  the  cause  were  the  Annapolis  &  Elkiidge  R.  Co.,  and  the  trus- 
tees, Steward  Brown  and  Arthur  George  Brown.  The  answer  of 
the  trustees  controverted  the  case  made  by  the  bill,  and  main- 
tained the  validity  of  the  deed  of  trust  and  its  priority  to  the 
rights  and  claims  of  the  State.  It  also  alleged  tnat  more  than 
$150,000  of  these  bonds,  which  had  been  duly  issued  under  and 
in  accordance  with  the  terms  of  the  deed  of  trust,  had  been  nego- 
tiated throaeh  Alexander  Brown  &  Sons,  and  were  outstanding  in 
the  hands  of  'bonorjide  purchasers  for  value;  and  that  others  of 
these  bonds  were  outstanding  in  the  hands  of  persons  and  corpora- 
tions who  claimed  to  be  hona-fde  holders  for  value.  The  cause 
was  heard  on  bill  and  answer,  and  this  court  decided,  upon  the 
facts  which  were  shown  by  the  proceedings  in  the  cause,  that  the 
<ieed  of  trost  was  valid  ;  and  that  bonds  to  an  amount  exceeding 
$150,000  had  been  duly  n^otiated,  and  were  outstanding  in  the 
hands  of  hana-Jide  purchasers  for  value  ;  and  that  other  bonds 
24  A.  &  E.  R.  Gas.— 18 
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were  in  the  hands  of  different  persons,  who  alleged  that  they  also 
were  Ixyiia^jide  holders  for  valne;  and  that  the  State  was  not  en- 
titled  to  any  of  the  relief  prayed.  The  bill  was  therefore  dis- 
missed.   This  case  is  reported  in  62  Md.  439. 

In  the  present  case,  the  bill  is  filed  by  the  same  complainant, 
and  the  same  parties  ai'e  defendants.  It  alleges  that  the  deed  of 
trust  is  null  and  void  ;  as  a  consequence,  it  is  maintained  that  all 
the  bonds  issued  under  its  provisions  were  invalid,  and  that  the 
trustees  have  no  power  of  sale.  Certain  of  the  bonds  amonntine 
to  $252,000  are  specifically  charged  to  have  been  issued  and  nsed 
in  pursuance  of  a  fraudulent  agreement,  and  it  is  alleged  that  thev 
are  held  by  persons  who  had  notice  of  the  fraudulent  character  of 
the  bonds  at  the  time  they  received  them.  The  relief  prayed  is, 
that  the  deed  of  trust  may  be  declared  null  and  void,  ana  that  the 
trustees  may  be  restrained  by  injunction  from  making  sale  of  any 
of  the  property  of  the  railroad. 

It  is  roauifest  that  the  relief  sought  in  each  of  these  cases  is  the 
same.  The  present  bill  repeats  the  allegations  of  the  former  one, 
and  supports  and  fortifies  them  by  other  charges.  The  scope  and 
object  of  both  bills  is  the  same ;  all  of  their  averments  tend  to  the 
same  conclusion.  The  purpose  in  each  case  was  to  strike  down 
and  defeat  the  power  of  sale  contained  in  the  deed  of  tmst.  It 
was  entirely  competent  for  the  complainant  to  make  in  the  first 
RM^ij^cA-  bill  of  complaint  every  allegation  which  was  made  in 
KEcovsRT  the  second.  It  is  not  alleged  that  any  of  them  were 
HAYR       BEBw  uukuowu  at  the  time  the  first  bill  was  filed ;  and,  in 

BTATKD       IN 

FOBMKE  SUIT,  polut  of  fact,  all  of  these  additional  allegations  were 
contained  in  the  petition  for  an  injunction  filed  by  tlie  Annapolis 
&  Elkridge  R.  in  June,  1878,  which  petition  was  signed  bj  the 
attorney-general  of  the  State,  who  appeared  in  the  cause  by  order 
of  the  general  assembly  of  the  State  and  the  board  of  pnblic 
works.  According  to  well-settled  principles,  our  decision  in  the 
first  case  finally  determined,  as  between  tne  parties  to  the  suit,  all 
mattei^  then  adjudicated.  As  between  these  parties,  no  matter 
then  decided  can  ever  again  become  the  subject  of  controveisy. 
"  Where  every  object  urged  in  the  second  suit  was  open  to  the 
party  within  the  legitimate  scope  of  the  pleadings  in  the  first  Biiit, 
and  might  have  been  presented  in  that  trial,  the  matter  must  be 
considered  as  having  passed  in  remjudicaiieniy  and  the  former 
judgment  in  such  a  case  was  conclusive  against  the  parties."  Au- 
rora City  V.  West,  7  Wall.  102.  In  a  subsequent  case  in  the  same 
volume,  the  Supreme  Court  of  the  United  States,  speaking  of  the 
principle  of  res  judicata^  %2ij :  "It  extends  not  only  to  the 
questions  of  fact  and  of  law,  which  were  decided  in  the  former 
suit,  but  also  to  the  grounds  of  recovery  or  defence  which  might 
have  been,  but  were  not,  presented."  Beloit  v.  Morgan,  7  Wall 
622.    And  in  the  same  case  the  court  quotes  with  approbation 
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the  striking  lan^age  of  the  vice-cliancellor,  iu  Henderson  v. 
Henderson,  3  Hare,  116,  as  follows:  ",In  trying  this  ques- 
tion, I  believe  I  state  the  rale  of  the  court  correctly,  that 
where  a  given  matter  becomes  the  subject  of  litigation  in,*and  of  ad- 
judication by,  a  court  of  competent  jurisdiction,  the  court  requires 
the  p«irtie8  to  bring  forward  their  whole  case,  and  will  not,  except 
nnder  special  circumstances,  permit  the  same  parties  to  open  the 
same  subject  of  litigation  in  respect  of  a  matter  which  miglit  have 
been  brought  forward  as  a  part  of  the  subject  in  contest,  but  was 
not  brought  forward,  only  because  they  have,  from  negligence,  in- 
advertence, or  even  accident,  omitted  a  part  of  their  case.  The 
plea  of  res  jtidicata  applies,  except  in  special  cases,  not  only  to  the 
points  upon  which  the  court  was  required  by  the  parties  to  form  an 
opinion  and  pronounce  a  judgment,  but  to  every  point  which 
properly  belonged  to  the  subject  of  litigation,  and  which  the  par- 
ties, exercising  reasonable  diligence,  might  have  brought  forward 
at  the  time." 

It  appears  to  us,  therefore,  inevitable  that  our  decision  in  the 
former  case  must  be  conclusive  between  these  parties,  of  every 
matter  which  then  passed  into  judgment.  We  then  determined 
that  the  deed  of  trust  was  vdlid ;  that  bonds  exceeding  the  amount 
of  $150,000  were  in  the  hands  of  iona-Jide  holders  for  value ;  that 
default  had  been  made  in  the  payment  of  the  interest,  and  that  the 
trostees  had  the  power  of  sale,  in  accordance  with  the  terms  of  the 
deed  of  trust,  and  we  accordingly  denied  the  injunction.  We  trast 
that  hereafter  our  opinion  mav  not  be  misunderstood. 

Our  decision  binos  the  parties  to  this  suit  and  those  represented 
bv  them,  and  no  other  pei^sons.  We  will,  in  the  course  of  this 
opinion,  make  further  explanation  on  this  point.  But  we  may 
now  say  that  as  this  suit  sought  the  general  benefit  of  all  the 
stockholders,  they  are  effectually  bound  by  the  result  of  it  and 
they  cannot  hereafter  be  heard  to  deny  the  right  of  the  trustees  to 
sell,  in  accordance  with  the  terms  of  the  deed  of  trast. 

Our  duty  would  not  be  fully  discharged  without  considering 
fome  other  questions  discussed  in  this  case.  By  the  fourth  article  oi 
the  deed  of  trust,  it  is  provided  that  in  case  default  is  made  in  the 
payment  of  the  principal  of  any  of  these  bonds,  or  in 
the  payment  of  the  interest  under  the  circumstances  S? tSst'dmS! 
therein  referred  to,  it  shall  be  lawful  for  the  trastees  to  tr^mSSl 
sell  and  dispose  of  all  the  property  and  fi*anchises  of 
the  railroad  company.  Ana  in  the  eighth  article  it  is  made  their 
duty  to  exercise*  the  power  of  sale,  upon  the  requirement  in  writing 
of  a  majority  in  interest  of  the  bondholders.  As  the  parties  have, 
by  their  own  agreement,  provided  for  the  contingency  under 
which  a  sale  may  be  made,  the  courts  must  give  effect  to  the  power 
'^f  sale  tlins  given.  In  this  respect  the  proceedings  differ  from 
those  in  the  case  of  a  sale  under  a  mortgage.    Where  a  bill  is 
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filed  to  foreclose  a  mortgage,  the  State  autliorizes  the  court  to 
decree  a  sale  unless  the  debt  and  costs  are  paid  at  or  before  the 
time  fixed  by  the  decree ;  and  it  is  necessary  for  the  court  to  as- 
certain the»amonnt  of  the  debt,  so  that  the  defendant  may  k»ow 
how  much  it  is  necessary  for  him  to  pay  in  order  to  prevent  the 
sale.  It  would  be  contrary  to  the  agreement  of  tlie  parties,  as 
embodied  in  the  deed  of  trust,  to  hold  that  the  sale  should  be  de- 
layed until  it  was  ascertained  how  many  of  the  bonds  were  ju8tlv 
due.  Each  bondholder  holds  his  own  separately  and  independ- 
ently  of  all  others ;  and  when  his  interest  remains  in  arrear  under 
the  circumstances  mentioned  in  the  deed  of  trust,  he  ought  not  t(> 
be  delayed  by. a  controversy  which  should  arise  about  the  validity 
of  the  bonds  held  by  other  persons. 

We  are  of  opinion  that  the  Drum  Point  R.  Co.  had  power  to 
purchase  stock  in  the  Annapolis  &  Elkridge  R.  Co.  ^ooth  v. 
Robinson,  55  Md.  434.  It  is  now  too  late  to  question  the  r^- 
larity  of  the  election  of  the  directors  who  ordered  that  die  deed 
of  trust  should  be  executed.  The  deed  was  executed  in  June^ 
1872,  and  all  parties  interested  had  abundant  means  of  knowing 
every  detail  connected  with  the  transaction.  No  reason  has  been 
shown  why  so  sreat  a  delay  should  have  occurred  in  asserting  anv 
objections  which  they  desired  to  urge  against  the  deed.  And  in 
the  mean  time  very  valuable  interests  have  vested  on  the  faith  of 
the  deed.  We  must  say,  moreover,  that  the  evidence  in  the  cause 
shows  that  the  election  of  the  directors  was  not  contrary  to  the 
charter  of  the  company.  The  entries  in  the  book  of  the  proceed- 
ings of  the  company  are  not  evidence  against  third  persons.  The 
efficient  proof  in  the  case  is  derived  from  the  testimony  of  a  wit- 
ness who  had  personal  knowledge  of  the  transaction. 

The  sale  of  the  shares  of  stock  by  Brown  and  Wells  to  the 
Drum  Point  R.  Co.  was  evidently  for  the  purpose  of  ^ving 
to  it  the  control  of  the  Annapolis  &  Elkridse  Co.  It  is  on- 
necessary  to  comment  upon  this  proceeding.  The  Drum  Point 
Co.  had  the  right  to  acquire  this  stock,  but  it  had  no  right  to 
puBOBASB  BT  A  ^^  ^ts  controliiug  influence  in  the  board  of  directors  50 
nSSc'^iR  S-  AS  ^o  sacrifice  the  interest  of  the  Annapolis  &  Elk- 
bSSKSS^'  ridge  R.  Co.  We  think  that  the  title  which  Wells  and 
TALUBOV0TOOK.  Bj-qwu  acquircd  to  the  bonds  issued  to  them  could  not 
have  been  maintained  against  the  stockholders  of  the  Annanoli^ 
&  Elkridge  R.  Co.;  nor  could  the  title  of  the  Drum  Point  Co.  bare 
been  maintained  to  the  bonds  which  it  acquired  under  the  agree- 
ment in  the  record.  We  do  not  impeach  the  motives  of  the  direc- 
tors who  authorized  this  disposition  of  the  bonds.  They  were 
gentlemen  of  high  character  and  responsibility  ;  but  we  think  that 
they  fell  into  a  very  great  error  in  this  matter.  Although  the 
original  title  to  these  bonds  was  defective,  yet  such  of  them  must 
be  protected  as  are  now  in  the  hands  of  honorfde  holders  for  value, 
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without  notice  of  the  objections  to  their  validity.    The  evidence 
which  we  have  been  considering  was  given  on  the  motion  to  dis- 
solve the  injunction,  and  any  conclusion  formed  upon  it  bj  the 
conn  eonld  be  need  only  at  the  hearing  of  that  motion  ;  neverthe- 
less, for  the  purpose  of  diminishing  as  much  as  possible  unneces- 
sarj  litigation,  we  have  thought  it  best  to  state  our  views  on 
important  questions  which  must  arise  hereafter  in  this  controversy, 
if  the  property  of  this  railroad  should  be  sold,  when  the  pro- 
ceeds are  brought  into  court  for  distribution,  it  will  be  competent 
for  any  party  in  interest  to  except  to  the  claim  of  any  bondholder. 
If  the  proceeds  are  not  sufficient  to  pay  all  the  bondholders,  they 
may  except  to  the  claims  of  each  other.     The  matters  DimuBunoiror 
adjudicated  in  this  case  and  the  former  one,  between  2£?"Ss  S 
the  same  parties,  will  not  be  available  for  or  against  the  ^^'o^*^ 
bondholders,  except  as  establishing  the  right  of  the  trustees  to 
make  the  sale.     The  trustees  represent  the  bondholders  for  this 
purpose;  but  not  in  the  matter  of  distribution.    After  the  sale 
the  bondholders  must  stand  on  their  own  footing,  and  must  main- 
tain their  own  claims  by  evidence.     Our  finding  that  more  than 
$150,000  of  the  bonds  were  in  the  hands  of  bona-Jide  holders  for 
value  established  that  fact  conclusively  in  favor  of  the  trustees,  so 
as  to  enable  them  to  make  the  sale,  but  will  not  be  evidence  for  the 
bondholder  when  he  claims  distribution.     On  that  issue  it  will  be 
res  inter  alias  acta.    It  is  fully  settled  that  bonds  of  this  descrip- 
tion are  negotiable  instruments,  and  are  mod  in  the  hands  of  honor 
/£aS^  holders  for  value,  without  notice  oi  any  equities  or  defences 
against  the  first  holdere.     The  supreme  court  oi  the  United  States 
speaking  of  such  bonds  has  said:  "Thev  are  placed  by  numerous 
decisions  of  this  court  on  the  footing  of  negotiable  paper.     They 
are  transferable  by  delivery,  and,  when  issued  by  competent  au- 
thority, pafls  into  the  hands  of  a  honorfide  purchaser  for  value  be- 
fore maturity,  freed  from  any  infirmity  in  their  origin.   Whatever 
fraud  the  officers  authorized  to  issue  them  may  have  committed  in 
diaposing  of  them,  or  however  entire  may  have  been  the  failure  of 
the  consideration  promised  by  parties  receiving  them,  these  cir- 
cumstances will  not  afiPect  the  title  of  subsequent  bonorfide  pur- 
chasers for  value  before  maturity,  or  the  liability  of  the  municipali- 
ties (the  makers  of  the  bonds).     As  with  other  negotiable  paper, 
mere  suspicion  that  there  may  be  a  defect  of  title  in  its  holder,  or 
knowledge  of  circumstances  which  would  excite  suspicion  as  to  his 
title  in  the  mind  of  a  prudent  man,  is  not  sufficient  to  impair  the 
title  of  the  purchaser.     That  result  will  only  follow  where  there 
has  been  bad  faith  on  his  part."     Cromwell  v.  County  of  Sac,  96 
U.  S.  51.     In  the  same  case,  they  say :  ^'  The  simple  fact  that  an 
instalment  of  interest  is  overdue  and  unpaid,  disconnected  from 
other  facte,  is  not  Bnfficient  to  affect  the  position  of  one  taking  the 
^x>nds  and  sabseqneut  coupons  before  tneir  maturity  for  value  as 
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a  honorfide  purchaser."  Yide^  also,  Railway  Co.  i>.  Spragoe, 
103  U.  S.  756 ;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  532.  We  accept 
these  decisions  as  conclusive  of  the  questions  involved  in  them. 

It  seems  necessary  to  consider  only  one  other  question.  We 
think  that  the  amendment  of  the  pleadings  is  within  the  discretion 
of  the  court,  and  that  no  appeal  hes  from  their  decision.  The  ip- 
peal  of  the  State  must  be  dismissed.  As  the  defence  of  resadhi- 
dicata  must  settle  this  controversy  at  the  final  hearing,  further 
litigation  is  needless.  We  will,  therefore,  reverse  the  order  of  the 
circuit  court,  and  dismiss  the  bill. 

Order  revei'sed  and  bill  dismissed. 

Chief  Judge  Alvey  filed  a  separate  opinion,  in  whicli  Jndges 
Robinson  and  Rttohie  concurred ;  Judge  Stone  also  filed  an 
opinion. 

Issue  of  Bonds  in  Violation  of  Rettrictions  of  Charter — Rigfits  of  the 
Bona- fide  Purohases. — A  railway  compaDy  had  a  charter  providiog  tli&( 
bonds  bearing  interest  at  the  rate  of  7  per  cent  per  annum  could  be  hypothe- 
cated or  sold  by  the  company  within  or  without  the  State  where  issiKKi  "to 
raise  or  borrow  money  at  a  price  not  less  than  80  cents  on  a  dollar,  aod 
all  other  bonds  to  be  issued  shall  be  sold  or  exchanged  at  par,  and  in  no  case 
shall  bonds,  whether  hypothecated  or  sold,  become  a  debt  or  liability  of  the 
corporation  at  less  than  80  cents  on  the  dollar.**  Ellsworth  became  the  h^a- 
fide  holder  of  30  bonds  of  the  company  and  died.  His  executor  brought  salt 
against  the  company  on  those  bonas.  HM^  that  plaintiff's  testator  being  a 
honor-flde  holder  of  the  bonds,  it  could  not  be  shown  against  an  action  upon 
them  by  his  executor  that  restrictions  imposed  by  the  railroad  companjs 
charter  upon  its  power  to  negotiate  its  bonds  were  violated,  the  violation  of 
restriction  relied  upon  beinff  the  sale  of  the  bonds  at  90  cents  per  dollar, 
instead  of  at  par  as  required  by  the  charter. 

Heildy  also,  that  the  charter  having  been  g^nted  by  the  States  of  IlUDoia 
and  Indiana,  its  provisions  would  render  illegal  only  contracts  made  in  tio* 
lation  of  it  in  those  States,  and  that  the  sale  of  the  bonds  in  question  bariog 
been  made  in  New  York,  the  contract  of  sale  was  governed  by  the  laws  of 
New  York,  under  which  it  was  legal.  Ellsworth  «.  St.  Louis,  A.  &  T.  H. 
R.  Co.,  98  N.  Y.  663. 

"Two  County"  Mortgages  prohibited — Raiiway  mortgage  held  voidr- 
Sec.  20,  art.  4,  Constitution  of  Oregon,  declares  that  **  every  act  shall  em- 
brace but  one  subject,  and  matters  properly  connected  therewith,  which  sub- 
ject shall  be  expressed  in  the  title."  An  act  of  the  Oregon  legislature  called 
the  *^ mortgage  tax  law"  provided,  amongst  other  thm^  that  **all  mort- 
gages, deeds  of  trust,  contracts,  or  other  obligations  hereafter  executed, 
whereby  land  situated  in  more  than  one  county  in  this  State  is  made  securitj 
for  the  payment  of  a  debt,  shall  be  void." 

ndd^  (1)  That  this  provision,  declaring  two-county  mortgages  void,  is 
sufficiently  relative  and  germane  to  an  act  providing  for  the  taxation  ^j 
money  secured  by  a  mortgage  on  land,  and  that  the  title  of  the  act  suffi- 
ciently expressed  its  nature.  (2)  That  railway  mortgages  were  within  tbe 
purview  of  the  act,  and  that  if  they  included  land  situate  in  more  than  me 
county  they  were  void.  (3)  That  when  a  debt  payable  at  a  future  date, 
with  interest  payable  in  the  mean  time  at  stated  intervals,  is  secured  by  mort- 
gage and  default  is  made  in  payment  of  an  instalment  of  such  interests  & 
suit  in  equity  may  be  maintained  to  enforce  the  lien  of  such  mortgage  so  Ux 
as  such  instalment  is  concerned  by  a  sale  of  so  much  of  the  mortgaged  pro- 
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perty  ts  may  be  necessary  to  pay  the  same;  bat  if  such  property  cannot  be 
sold  in  parcels  without  injury  to  the  parties  or  one  of  them,  then  the  court 
may  order  the  whole  of  it  sold  free  from  the  lien  of  the  mortgage,  and  apply 
the  proceeds  on  the  whole  debt  according  to  its  then  yalue.  Farmers*  L.  & 
T.  Co.  9.  Oregon  &  C.  R.  Co.,  24  Fed.  Repr.  407. 

Reorganization — Transfer  of  Railroad  to  New  Company — Priorities  as  be- 
tween Creditors  of  Old  and  Bondholders  of  New  Company. — ^Respondent  had 
a  claim  against  the  St.  Loins  &  Keokuk  R.  Co.  This  company  being  insol- 
vent, its  stockholders  and  officers  organized  the  St.  Louis,  Hannibal  & 
Keokuk  R.  Co.,  to  which  they  transferred  the  assets  of  the  St.  Louis  &  Keokuk 
R  Co.,  in  consideration  of  stock  in  the  new  company.  The  new  company 
proceeded  with  the  contemplated  and  unfinished  work,  taking  possession  of 
all  the  road-bed,  etc.,  of  the  prior  corporation,  with  notice  of  respondent's 
demand  not  then  reduced  to  judgment.  It  subsequently  issued  a  mortgage 
to  secure  its  bonds,  and  the  plaintiff  tiled  his  bill  to  foreclose  the  same  with 
aa  interrening  receiver  duly  appointed.  This  bill  made  respondent  a  de- 
fendant, and  he  answered,  setting  up  his  demand  which  had  been  reduced  to 
judgment,  and  by  a  cross-bill  he  prayed  for  a  decree  establishing  his  demand 
as  a  lien  prior  in  right  to  the  lien  of  the  mortgage  as  against  so  much  of  the 
property  of  the  old  corporation  as  is  included  in  the  mortgage  by  the  new 
corporation. 

Held^  That  a  transfer  of  the  assets  of  one  corporation  to  another  whereby 
through  a  mere  change  of  name  an  attempt  is  made  to  defraud  creditors,  or 
which  would  obtain  as  a  fraud,  cannot  be  upheld  against  such  creditors,  and 
that  a  transfer  disabling  it  from  performing  its  corporate  duties  is  practically 
such  a  fraud,  making  transferee  with  notice  a  trustee  taking  eum  onere. 

Bddj  also,  that  if  in  such  a  caiSe  the  transferee  mortgages  its  property  to 
secure  the  payment  of  bonds,  the  lien  of  creditors  of  the  old  corporation  upon 
the  property  transferred  will  be  prior  in  right  to  that  of  bondholders  with 
notice.     Blair  v.  St.  Louis,  H.  &  K.  R.  Co.,  22  Fed.  Repr.  86. 

Reorganization — New  Company  cannot  sell  out  without  Consent  of  Dis- 
senting Shareholders — Rights  of  Bondholders  with  Notice. — The  Knoxville 
&  Kentucky  R  Co.  was  organized  in  1855  to  build  a  road  from  Knoxville 
to  the  Kentucky  line  in  the  direction  of  Louisville  and  Cincinnati.  The  city 
of  Knoxville  subscribed  $100,000  to  its  capital  stock.  Thirty-eight  miles  of 
the  road  was  built  when  the  company  became  insolvent,  and  the  State  fore- 
closed a  statutory  lien  on  the  road,  which  was  sold  to  W.  B.  Johnson  and 
associates  for  $350,000.  Johnson  and  his  associates  reorganized  themselves 
into  the  Knoxville  &  Ohio  R.  Co.,  which  became  vested  with  all  the  powers, 
rights,  privileges,  and  immunities  of  the  old  Knoxville  &  K.  Co.  The  new 
company  iasued  a  mortgage  of  $500,000  upon  the  road,  fixed  its  capital 
stock  at  $1,100,000,  of  which  Johnson  and  his  associates  retained  two  thirds, 
and  gratuitously  distributed  the  balance  among  the  stockholders  of  the  old 
company,  giving  $100,000  thereof  to  the  city  of  Knoxville.  The  organiza- 
tion of  the  Knoxville  &  O.  R.  Co.  was  completed  in  1871.  It  operated  the 
road  until  July  1,  1881,  becoming  indebted,  during  the  ten  years  to  the  East 
Tennessee,  Ya.  &  Ga.  R.  Co.  for  between  $1,200,000  and  $1,500,000,  advanced 
by  the  latter  company  to  enable  the  former  to  extend  its  road  to  the  Kentucky 
line.  This  advance  the  K.  &  O.  R.  Co.  was  unable  to  repay,  and  on  July  8, 
1881,  pursuant  to  a  resolution  adopted  by  a  large  majority  of  its  stockholders 
in  a  meeting  duly  called  for  that  purpose,  the  K.  &  O.  R.  Co.  made  and  de- 
livered its  deed  conveying  its  road,  franchises,  and  all  other  property  to  the 
E.  Tenn.,  Va.  &  Qa.  R.  Co.,  which,  in  consideration  thereof,  agreed  to  pay 
all  the  liabilities  of  the  K.  &  O.  Co.,  including  the  advances  aforesaid,  and 
to  issue  to  its  stockholders  of  the  common  stock  of  the  £.  Tenn..  Ya.  &  Ga. 
R.  Co.  an  amount  at  its  face  value  equal  to  the  stock  respectively  owned  by 
them  in  the  K.  &  O.  Co.   Li  these  proceed ingrg  the  city  of  Knoxville  was  not 
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represented.    Nor  did  the  city  either  ratify  or  diment  from  the  sale  until  it 
commenced  suit  subsequently  to  set  it  aside. 

After  the  S.  Tenn.,  Ya.  &  €hi.  R  Co.  obtained  possession  of  the  K.  &  0. 
property  under  the  aforesaid  conyeyance,  it  executed  to  the  Central  Trait 
Co.  of  New  York  two  mortgages  covering  the  K.  &  O.  property  and  intended 
to  secure  the  payment  of  a  laree  number  of  first-mortgafie  and  income  bonds 
which  it  had  issued  and  sold  for  Talue  to  hana^Jide  purchasers. 

On  June  28,  1888,  the  mayor  and  aldermen  of  Knoxrille  filed  a  Inll  in  be- 
half of  the  city  and  all  other  stockholders  of  the  K.  &  O.  R.  Co.  against  the 
K.  &  O.  R.  Co.,  the  E.  T.,  Ya.  &  Ga.  R.  Co.,  and  the  Central  Trust  Co.  of 
New  York,  praying  for  a  decree  annulling  the  conveyance  made 
by  the  K.  &  O.  Co.  to  the  S.  T.,  Ya.  &  Qa.  R.  Co.,  and  declaring  the 
mortgages  made  by  the  last-named  company  to  the  Central  Trust  Co.  of  New 
York,  hereinbefore  mentioned,  a  cloud  upon  the  title  of  the  K.  &  O.  R  Co.^i 
property  embraced  therein  and  removing  the  same.  It  was  alleged  in  the 
bill  that  the  city  of  Enozville  owned  $100,000  of  stock  in  the  K.  &  0.  K 
Co.,  and  that  the  conveyance  sought  to  be  annulled  was  made  without  its 
consent  and  in  fraud  of  its  rights. 

The  city  of  Knoxvillb  did  not  aver  in  its  bill  that  it  had  requested  the  E. 
&  O.  R.  Co.^s  officers  to  brinff  suit  to  set  aside  these  conveyances,  and  tbai 
the. company  had  refused  to  do  so. 

Hddy  that  under  the  94th  rule  of  the  U.  8.  Supreme  Court  such  request 
and  refusal  must  be  averred  in  order  to  enable  the  city  to  maintain  its 
bill. 

The  questions  raised  by  the  city's  bill  were,  however,  presented  upon  other 
pleadings  filed  in  the  case.  Hence,  it  was  also  kM,  (1)  that  the  charter  of 
the  Bk  &  O.  R.  Co.  did  not  authorize  it  to  make  the  conveyance  of  its  pro- 
perty to  the  E.  T.,  Ya.  &  Ga.  R.  Co.,  but  that  legislative  permission  to  such 
purchase  and  sale  had  been  given  by  the  acts  of  tne  legislature  of  Tennessee 
of  November  9  and  December  11,  1871 ;  but  (2)  that  this  legislative  penni£- 
sion  amounted  to  nothing  more  than  a  waiver  of  any  right  the  public  or  the 
8tate  might  have  to  object  to  the  sale  and  conveyance  made,  and  did  not 
divest  or  impair  the  rights  of  shareholders  as  between  themselves  and  u 
guaranteed  by  the  company's  charter ;  and  that  under  the  charter  the  mft- 
3ority  of  the  stockholders  could  not,  as  against  the  wishes  of  a'minoritj. 
make  a  sale  and  conveyance  of  the  company's  property  and  franchises. 
(8)  That  no  laches  were  imputable  to  the  city  as  a  holder  of  stock  thst 
would  preclude  it  from  asserting  its  rights  as  a  stockholder  dissenting  to  the 
sale  ana  conveyance ;  and  (4)  that  the  Central  Trust  Co.  took  its  mortgtges 
with  notice  of  the  want  of  power  of  the  company  to  make  them,  and  that  the 
Trust  Co.  and  bondholders,  therefore,  did  not  occupy  the  position  of  inno- 
cent holders,  and  that  a  decr^  should  be  entered  rescinding  the  sale  and  re- 
moving 'the  mortgages  as  clouds  upon  complainant's  title.  Mayor,  etc.,  of 
the  city  of  Knoxville  v.  Knoxville  &  Ohio  R.  Co.,  22  Fed.  Repr.  758. 

Priorities  as  between  Contractors  holding  Lien  on  Road  and  Purehasen 
of  Certificates  of  Bonds. — The  Selma,  Marion  &  Memphis  R.  Co.  was  orga- 
nized and  chartered.  It  constructed  and  equipped  portions  of  its  railwaj. 
then  failed,  and  was  sold  under  mortgage  foreclosure  for  $10,000  to  Bnsby 
and  others,  who  reorganized  themselves  into  a  corporation  known  as  the 
Memphis,  Holly  Springs  &  Selma  R.  Co.,  which  relinquished  all  rights  to 
the  portion  of  the  road  in  Alabama  and  took  for  itself  that  part  lying  in 
Tennessee  from  Memphis  to  the  Alabama  line.  The  new  corporation  fixed  its 
capital  stock  at  $1,000,600,  estimated  the  value  of  the  property,  etc.,  pur- 
chased at  the  sum  of  $263,000,  to  be  divided  into  shares  of  $100  each,  to 
be  distributed  among  the  purchasers  according  to  the  interest  of  each,  and  to 
be  held  and  treated  as  so  much  paid-up  capital  stock  not  subject  to  call,  cer- 
tificates of  which  were  executed  and  delivered  to  the  respective  shareholders. 
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June  1,  1881,  a  resoliitiofi  was  paned  by  the  stockholders  of  the  compaoy 
aathoriring  the  president  and  directors,  for  the  purpose  of  raising  money  for 
the  coostmction  and  equipment  of  the  railway  and  for  no  other  purpose,  to 
inoe  bonds  with  interest  coupons  attached,  and  a  mortgage  upon  the  prop- 
erty and  franchises  of  the  company  to  secure  their  payment.  Nothing  was 
done  under  this  authority  other  than  a  resolution  of  the  directors  authorizing 
the  president  and  finance  committee  to  execute  the  bonds  and  mortgage, 
notil  August  2, 1881,  when,  by  another  resolution  of  the  stockholders  in  con- 
▼eotion  assembled,  the  former  resolution  was  amended  so  as  to  authorize 
the  amount  of  bonds  and  coupons  to  be  issued  for  the  purpose  stated  in  the 
former  resolution  and  no  other,  to  be  $8,500,000  and  to  be  payable  January 
1, 1921.  At  the  last  stockholders'  meeting  the  name  of  the  corporation  was 
changed  to  that  of  the  Memphis,  Selma  &  Brunswick  R.  Go. 

Pnor  to  January  6,  1881,  the  stockholders  placed  their  certificates  of  stock 
in  the  hands  of  Busby,  to  be  sold  by  him  to  W.  M.  Forrest,  one  of  their  num- 
ber«  at  twenty-five  cents  on  the  dollar,  which  was  paid  by  Forrest  to  Busby 
and  by  bim  paid  to  the  stockholders,  and  the  certificates  of  stock  were  then 
delivered  to  Forrest  as  the  holder. 

On  January  6,  1881,  a  contract  was  entered  into  between  Forrest,  as  a 
stockholder,  and  Fred.  Wolffe,  president  of  the  company,  in  writing  and 
signed  by  both  parties,  by  which  Forrest  agreed  to  sell,  and  Wolfte  to  pur« 
chase  for  himself  and  those  associated  with  him,  the  entire  capital  stock 
in  said  corporation,  and  for  which  Wolffe  agreed,  as  soon  as  the  bonds 
could  be  lawfully  issued,  to  procure  first-mortgage  bonds  to  the  amount  of 
1363,000,  to  be  secured  by  a  mortgage  coyering  all  the  property  and  fran- 
chises of  the  company.  Under  this  agreement,  Forrest  deliyered  the  certifi- 
cates of  stock  to  Wolffe  and  received  from  Wolffe  a  certificate  for  each  bond 
to  be  delivered  in  the  following  form : 

''  Mbicfhib,  Sblxa  &  Bbunswick  R.  Co. — ^Febst  Mobtoaob  Bonds. 
*' Total  issue,  $3,500,000.  $1000  each. 

"This  is  to  certify  that  William  M.  Forrest  is  entitled  to  one  bond  of  one 

thousand  dollars,  with  coupons  thereto  attached.  No. of  first-mort* 

gage  bonds  of  the  Memphis,  Selma  &  Brunswick  R.  Co.,  dated  July  1,  1882, 
sad  bearing  interest  at  the  rate  of  six  per  cent  per  annum,  payable  semi- 
annnally,  which  will  be  delivered  to  him,  or  order,  upon  the  surrender  of  this 
certificate,  as  soon  as  said  mortgage  is  executed  and  said  bonds  engraved. 

''  Witness  the  seal  of  the  company,  and  the  signhture  of  the  president  and 
secretary,  at  Memphis,  Tennessee,  this  first  day  of  July,  1882. 

*'FBra).  WoLFPE,  President. 
**M.  Calm,  Secretary." 

These  certificates  were  sold  by  Forrest  at  20  cents  per  dollar  and  upwards, 
to  Thompson  and  others,  complainants. 

January  8, 1883,  a  mortoage  of  the  property  and  franchises  of  the  com- 
[Any  to  secure  payment  of  l^nds  thereafter  to  be  executed  was  made  by  the 
com|nny  and  recorded. 

Prior  to  this  time,  on  July  28,  1882,  the  company  contracted  with  Green, 
Hamilton  &  Co.  for  the  construction  of  the  road  from  Memphis  to  Holly 
Springs  at  stipulated  prices,  to  be  paid  in  first-mortgaee  bonds  of  the  com- 
paoy at  ninety  cents  per  dollar;  and  Wolffe,  the  president  of  the  company, 
lodiridually  agreed  with  Green,  Hamilton  &  Co.  to  cash  the  bonds  or  cer- 
tificates for  their  delivery  at  ninety  cents  per  dollar,  and  did  so,  for  all 
work  done  and  materials  furnished  up  to  November  1,  1882,  amounting  in 
bonds  to  $75,000.  At  that  time  Wolffe  became  unable  further  to  cash  the 
bonds  which  mightr  be  issued  to  Green,  Hamilton  &  Co.  for  construction. 
Thereupon  Green,  Hamilton  &  Co.  refused  to  receive  bonds  or  certificates 
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for  bonds,  but  they  continued  work  during  November  and  December,  1888^ 
Wolffe  paying  them  therefor  in  cash  $20,089.89,  and  giving  them  the  sooept- 
aiice  of  the  company  endorsed  by  him  individually  for  the  balance  of  their 
estimates  for  these  months.     These  acceptances  were  not  paid. 

January  1,  1888,  a  new  construction  contract  was  made  wherry  Gneo, 
Hamilton  &  Co.  agreed  to  do  the  work  and  the  company  agreed  to  pay  therefor 
in  cash.    Work  under  this  last  contract  progressed  until  in  March  or  April 
following;  but  was  not  paid  for  and  the  contractors  finally  stopped  work  os 
account  of  the  failure  of  the  company  to  meet  its  obligations.    The  IndiiB- 
apolis  Rolling  Mill  Co.  had  also,  prior  to  the  stoppage  of  the  work,  fnmisbcd 
iron  rails  for  which  the  company  had  not  paid,  and  there  were  engineers  aod 
other  employees  in  the  construction  of  the  road  for  whose  services  no  pay- 
ments had  been  made.     Green,  Hamilton  &  Co.,  the  Indianapolis  Rolliog 
Mill  Co.,  and  Wolffe,  on  behalf  of  the  unpaid  employees,  therenpoD  pro- 
ceeded to  enforce  their  statutory  liens  for  work  and  labor  done  and  matt- 
rials  furnished,   securing  judgments  as  follows:  Gkeen,  Hamilton  &  Co., 
$191,125.61  and  costs;  Indianapolis  RoUinje  Mill  Co.,  $69,158.65  and eoics; 
and  Wolffe,  as  trustee  of  unpaid  employees,  $18,508.52  and  costs, — each  judg- 
ment beine  declared  a  co-ordinate  lien  with  the  others  upon  the  property 
and  franchises  of  the  company.     Under  these  circumstances  the  oomplsiiH 
ants  Thompson  and  others,  holders  of  the  cerdficates  issued  as  above  to  For- 
rest, and  by  him  sold  to  them,  filed  a  bill  to  determine  the  rights  and  prior- 
ities of  themselves  and  the  contractors,  material,  men,  and  employees  whose 
judgments  were  noted  above. 

Bsld,  (1)  That  the  judgment  in  favor  of  the  Indianapolis  Boiling  Mill  Co. 
and  that  in  favor  of  Wolffe  in  behalf  of  the  unpaid  employees  were  in  equity 
prior  liens  to  complainant's  claim. 

(2)  That  the  certificates  above  mentioned  were  issued  by  Wolffe  as  his  io- 
dividual  obligations,  neither  the  charter  of  the  company  nor  the  resolutioBt 
of  the  stockholders  or  directors  authorizing  their  issuance  on  behalf  of  the 
company. 

(8)  That,  inasmuch  as  Wolffe  had  in  his  possession  seventy -five  bonds  for 
$1000  each  that  were  issued  in  payment  for  work  done  and  materials  fur- 
nished by  Green,  Hamilton  &  Co.,  and  by  them  sold  to  Wolffe,  Wolffe  must 
be  decreed  to  comply  with  his  contract  with  Forrest  above  expressed,  sod  u 
the  bonds  are  in  court,  their  beneficial  interest  should  be  decreed  to  be  is 
complainants. 

(4)  That  Wolffe's  contract  with  Green,  Hamilton  &  Co.  to  cash  the  bonds 
which  might  be  issued  to  them  was  a  personal  obligation  on  his  part,  sod 
that  for  its  breach  he  alone  was  reBpocsible. 

(5)  That  Green,  Hamilton  &  Co.'s  judgment  gave  them  a  lien  upon  the 
fund  in  court  for  all  the  materials  furnished  and  work  done  on  the  railway 
after  the  change  of  the  contract  made  January  1, 1888,  which  lien  was  not  dis- 
placed by  the  execution  of  the  mortgage,  as  neither  Forrest,  nor  the  boldert 
of  the  certificates  issued  to  him  were  purchasers  or  encumbrancers  without 
notice. 

(6)  That  no  new  bonds  would  be  declared  by  the  court  to  be  issnoed  to  the 
holders  of  the  certificates,  it  not  bein^  in  the  power  of  the  court  to  crette 
an  equitable  mortgage  to  secure  their  payment.  Thompson  «.  Memphit^ 
8.  &  B.  R  Co.,  24  Fed.  Repr.  888. 

Suit  for  benefit  of  Unsecured  Creditors  of  Bankrupt  Railway  Company 
— Lien  of  Attorneys  for  Fees^ — A  railway  company  became  insolvent  and 
transferred  its  property  and  franchises  to  a  new  company,  leaving  unpaid  a 
large  amount  of  unsecured  indebtedness.  Branch  and  certain  other  uoae* 
curod  creditors  retained  attorneys  to  file  a  bill  to  reach  the  assets  of  the  old 
company,  and  to  apply  them  to  the  payment  of  the  clainis  of  Branch  and  bii 
associates,  and  also  for  the  benefit  of  any  other  unsecured  creditors  who 
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might  come  in  to  share  in  the  reaults  of  the  litigation.  The  litigation 
proTed  soeoeasfol,  and  the  attorneys  made  a  claim  for  compensation  oased 
Qpon  the  total  amount  of  nnsecured  indebtedness,  which  was  resisted  by 
their  immediate  clients,  Branch  and  others,  on  the  ground  that  the  attor- 
neys oonld  chum  only  a  fee  for  the  recoyerr  of  the  moneys  due  their  imme- 
diate cfients.  Thereupon  the  attorneys  filed  their  petition  in  the  cause  to  be 
allowed  reasonable  compensation  not  only  in  respect  to  the  demands  of  their 
clients,  but  also  in  respect  of  the  demands  of-  other  unsecured  creditors  who 
filed  their  claims  under  the  decree,  and  to  have  a  lien  declared  therefor  on 
the  property  reclaimed  for  the  benefit  of  such  creditors. 

Eid^  that  the  attorneys  were  entitled  to  a  reasonable  compensation  for 
their  professional  sendees  in  establishing  a  lien,  and  that  such  compen- 
sstioQ  should  be  mtude  with  reference  to  the  amount  of  all  claims  filed 
in  the  cause,  although  the  eridence  thereof  may  haye  been  retained 
in  the  custody  of  the  req>ectiye  creditors;  excepting,  howeyer,  from  such 
estimate  or  odculation  the  claims  of  the  complamants  made  in  the  bill  and 
of  other  unsecured  creditors  who  had  special  contracts  with  the  attorneys  or 
settled  with  them,  and  also  such  claims  purchased  from  creditors  by  Branch 
and  others  as  were  not  filed  for  allowance  under  the  decree;  and  that  fiye 
per  cent  upon  the  sum  realized  by  the  suit  was  a  sufik^ient  allowance  for  at- 
torney's fees.    Central  R.  R.  e.  Pettus,  118  U.  8.  116. 


Camebon 

V. 

Tomb. 

(Advance  CkuA,  Maryland.    Febrwvry  5,  1886.) 

A  railroad  company  not  haying  sufficient  money  to  pay  all  the  coupons 
falling  due  upon  its  first  mojtffage  bonds,  the  president  of  the  company 
borrowed  money  of  the  plaintiff  to  make  up  the  deficiency,  and  to  secure 
him  for  the  loan  gaye  him  the  coupons  in  question,  which  were  a  part  of 
the  same  coupons  that  had  been  preyiously  paid  by  the  company  and  de- 
livered up  to  ita  secretary  for  retirement  and  cancellation.  Betd^  that  plain- 
tifl  was  not  to  be  treated  as  a  purchaser  of  tjie  coupons,  and  that  the  cou- 
pons in  question  were  not  entitled  to  the  benefit  of  the  lien  of  the  first- 
mortgage  bonds. 

As  against  bondholders  who  haye  presented  their  coupons  for  payment 
and  not  for  sale,  and  who  had  the  right  to  assume  that  they  were  paid  and 
extinguished,  a  person  who  adyances  the  money  to  take  them  up  under  an 
undisclosed  agreement  with  the  company,  that  the  coupons  should  be  de- 
livered to  him  uncancelled  as  security  for  his  adyances,  is  not  entitled  to 
an  equal  priority  in  the  lien,  or  the  proceeds  of  the  mortgage  by  which  the 
Goapons  are  secured. 

Appeal  from  the  circuit  oonrt  of  Baltimore  city. 

The  opinion  states  the  case. 

ArehAald  Sierlmff,  Jr.^  for  appellant. 

ITumuu  W.  Hall  and  Charles  Marshall^  for  appellees. 
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BoBiNSOK,  J. — ^The  franchises  and  property  of  the  Peoplrfs 
Passenger  B.  Oo.  were  sold  nnder  foreclosnre  proceedings  insti- 
TAcn.  tnted  by  the  second-mortgage  bondholders.     The  sale 

was  made  subject  to  a  first  mortgage  by  the  company  to  Jacob 
Tome,  trustee,  to  secure  the  payment  of  the  principal  and  interest 
of  $100,000  coupon  bonds;  and  John  W.  Hall  became  the  pur- 
chaser. Hall  suDsecjuently  conveyed  the  property  to  the  People's 
R.  Co.,  a  new  and  distinct  corporation. 

The  appellant  is  the  holder  of  certain  interest  coupons  of  the 
first-mortgage  bonds  of  the  face  value  of  $2745 ;  ana  these  cou- 
pons he  claims  arc  entitled  to  the  lien  of  the  first  mortgage  upon 
the  property  of  the  People's  Passenger  R.  Co.  The  auditor  and 
master  to  whom  the  papers  were  referred  to  state  an  account  was 
upon  the  proof  submitted  to  him  of  the  opinion  that  the  coupons 
held  by  the  appellant  were  not  entitled  to  the  lien  of  the  first 
moi*tgage ;  and  that  they  were  acquired  by  the  appellant  under 
such  circumstances  as  to  entitle  him  only  to  a  claim  against  the 
company  for  money  loaned. 

This  appeal  is  taken  from  ^iprofoTKna  decree  ratifying  the  re- 
port  of  the  auditor  and  master.  In  support  of  the  lien  now  claimed 
oy  him  the  appellant  contends  that  tne  coupons  were  purchased 
by  him  from  tiie  first-mortgage  bondholdei*8,  and  constitnte,  there- 
fore, a  part  of  the  mortgage  debt.  The  appellees,  on  the  other 
hand  contend  that  the  coupons  were  presented  by  the  holders  thereof 
at  the  company's  office  for  payment  in  pursuance  of  a  notice  pub- 
lished by  tne  company  in  the  newspapers  that  they  would,  upon 
such  presentation,  oe  paid :  that  they  were  so  paid  by  the  proper 
officer  of  the  company,  and  were  accordingljT  delivired  to  h^ 
for  retirement  and  cancellation,  and  not  for  assignment. 

Is  the  appellant  to  be  treated  as  a  purchaser  of  the  coupons  in 
controversy?  We  think  not.  His  o^n  admissions,  the  admia- 
^^^^^^  sions  of  the  company,  and  the  proof  before  the  auditor 
A  puBCHASEBOT  aud  mastcr  are  all  against  any  such  contention.  Tome, 
^     "^  the  trustee  in  the  first  mortgage,  in  the  cross-bill  filed 

by  him,  expressly  charges  that  the  company,  being  without  means 
to  pay  the  interest  coupons  falling  due  January  1,  1883,  its  presi- 
dent made  an  arrangement  with  tne  appellant  wherebv  the  latter 
was  to  advance  the  money  to  William  H.  Patterson,  the  secretary 
of  the  company,  to  take  up  said  coupons,  and  which  were  to  be 
delivered  to  the  appellant,  to  be  held  by  him  as  his  property  until 
the  company  should  be  able  to  raise  the  money  to  pay  the  same. 
He  further  charges  that,  in  pursuance  of  Ihis  arrangement,  an  ad- 
vertisement was  published,  signed  by  W.  H.  Patterson,  as  secre- 
tary of  the  company,  notifying  the  holders  of  the  first-mortgage 
bonds  to  present  their  coupons  at  the  company's  office  for  pay- 
ment, and  that  certain  bondholders,  in  ignorance  of  the  arrange- 
ment made  with  the  appellant,  presented  and  delivered  their conpons 
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to  PatterBon,  the  secretary,  as  tbej  supposed,  for  retirement  and 
cancellation,  receiving  from  him  the  money  therefor.  The  bill 
then  charged  that  the  whole  arrangement  was  bat  a  cloak  to  con- 
ceal the  lact  of  a  default  having  been  made  and  to  avoid  the 
consequences  thereof,  and  that  it  was  in  fi*aad  of  the  rights  of  the 
first-mortgage  bondholders. 

Tlie  answer  of  the  company  to  the  cross-bill  of  Tome  admits 
the  facts  set  forth  in  the  bill,  bnt  denied  that  the  arrangement 
was  frandnlent  The  answer  of  the  appellant  admits  also  the 
facts  stated,  except  that  it  denies  all  frand,  combination,  or  im- 
proper motive  in  respect  to  the  coupons,  and  alleges  ^^  that  the 
money  which  was  paid  by  the  officers  of  the  defendant  company 
to  the  bondholders  who  delivered  to  them  coupons  due  January 
1,  1883,  was  the  money  of  the  said  J.  D.  Cameron,  advanced  by 
him  to  the  company,  and  the  said  coupons  are  now  held  by  him  under 
the  arran^ment  stated  in  the  bill."  In  addition  to  tnese  admis- 
sions on  the  part  of  the  company  and  the  appellant  himself,  the 
proof  taken  before  the  auditor  and  master  shows  beyond  ques- 
tion that  the  coupons  were  presented  by  the  fii'st-mortgage  bond- 
holders at  the  company's  o&ce  for  payment,  and  that  they  were 
in  fact  paid  by  its  secretary  and  were  delivered  to  him  for  retire- 
ment and  cancellation.  The  Messrs.  Hambleton,  in  presenting 
$660  of  these  coupons,  notified  the  secretary  of  the  company  that 
they  were  presented  for  payment  and  cancellation  by  the  company, 
and  not  for  sale,  and  that  unless  so  paid  by  the  company  they 
would  not  be  surrendered.  To  this  Patterson  replied,  ^^  I  am  the 
secretary  of  the  company,  and  advertised  that  I  was  paying  the 
coupons,  which  I  am  doing." 

There  is  not  a  particle  of  proof  to  show  that  the  holders  of  these 
coupons  ever  sold  or  agreed  to  sell  them  to  the  appellant,  or  th^t 
they  were  delivered  to  liim  with  their  knowledge  or  assent.  They 
were  due,  and  it  was  the  duty  of  the  company  to  pay  them.  They 
constituted,  so  lopg  as  they  remained  unpaid,  a  part  of  the  mort- 
gage debt,  and  an  accumulation  of  unpaid  interest  would  neces- 
sarily affect  the  value  of  the  security  neld  by  the  first-mortgage 
bondholders.  They  had,  therefore,  a  direct  interast  in  having 
them  paid  and  extinguished.  The  appellant  advanced  it  is  true 
the  money  to  pay  them,  but  he  was  a  large  holder  of  the  second- 
mortgage  bonds,  and  was  anxious  to  avoid  a  default  on  the  part  of 
the  company,  which  might  lead  to  a  foreclosure  and  sale  of  the  prop- 
erty of  tae  company  by  the  first-mortgage  bondholders.  Besides,  the 
agreement  was  one  made  between  him  and  the  company,  and  was 
unknown  to  the  holders  of  the  coupons  when  they  presented  them 
for  payment.  This  being  so,  we  take  the  law  to  be  well  settled, 
that  as  against  bondholders  who  presented  their  coupons  for  pay- 
ment and  not  for  sale,  and  who  had  the  riglit  to  assume  that  they  ^ 
were  paid  and  extinguished,  a  person  who  advances  the  money  to 
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take  them  ap  nnder  an  undisclosed  agreement  with  the  company 
that  thecoapons  should  be  delivered  to  him  uncancelled  as  security 
for  his  advances,  is  not  entitled  to  an  equal  priority  in  the  lien,  or 
the  proceeds  of  the  mortgage  by  whicn  the  coupons  are  secured. 
Union  Trust  Co.  v.  Monticello'^A  Port  Jervis  R.  Co.,  63  N.  Y. 
811 ;  Haven  v.  Grand  Junction  K.  Co.,  109  Mass.  96 ;  Ketchem  v. 
Duncan,  97  U.  S.  662. 

But  admitting  this  be  so,  it  is  further  contended  that  the  pro- 
R1.TIF1CATIONOF  cccdings  in  this  case  show  that  the  firat-mortgage  bond- 
BOMDHOLDww.  Jioldcrs  whosc  conpons  were  taken  up  by  the  company 
and  the  money  advanced  by  the  appellant  have,  for  a  good  and 
sufiicient  consideration,  ratified  the  transaction  as  a  purchase,  and 
have  agreed  that  he  should  hold  them  as  unpaid  conpons,  with  the 
same  priority  as  all  other  coupons  under  the  first  mortgage.  This 
contention  is,  we  think,  equally  unfounded.  From  the  filing  of 
the  bill  for  foreclosure  and  sale  by  the  second-moit^age  bond- 
holder, to  the  sale  made  by  the  trustees  under  the  final  decree  of 
the  court,  at  each  and  every  step  of  this  protracted  litigation,  the 
lien  now  claimed  by  the  appellant  has  been  resisted  and  denied  by 
the  fii*st-mortgage  bondhoiae]*s.  Prior  to  the  passing  of  the  final 
decree,  the  papers  were  referred  to  Daniel  M.  Thomas,  Esq.,  audi- 
tor and  master,  to  state  an  account  of  all  the  liens  and  incum- 
brances i*esting  upon  the  property.  In  stating  this  account  the 
auditor  and  master  says,  ^'the  coupons  for  $2745  falling  due  Jan- 
uary 1,  1883,  and  held  by  J.  D.  Cameron  have  not  been  treated  as 
entitled  to  the  lien  of  the  fii*8t  mortgage  of  the  company,  because 
the  evidence  shows  they  were  paid  and  held  by  the  said  Cameron 
under  circumstances  wnich  only  entitled  him  to  a  claim  against 
the  company  for  money  loaned." 

This  report  was  ratified  by  the  court  except  that  portion  of  it 
relating  to  the  lien  of  the  coupons  held  by  the  appellant,  which 
coupow  AS  A  question  was  reserved  for  further  consideration,  arfd 
""'•  tne  trustees  were  then  directed  to  s§ll  the  franchises 

and  property  of  the  company,  subject  to  the  first  mortgage  made 
to  Tome,  trustee,  to  secure  the  payment  of  the  principal  and  inter- 
est of  the  $100,000  coupon  bondjs.  And  when  the  property  was 
offered  for  sale  under  this  decree,  the  trustees  stated  that  in  accord- 
ance with  the  liens  of  the  decree,  reserving  the  question  of  Cam- 
eron's coupons  for  future  determination,  the  purchaser  would  have 
the  right  to  contest  the  lien  of  said  coupons.  There  is  nothing 
certainly  to  be  found  in  these  proceedings  from  whidi  it  can  be 
inferred  that  the  bondholders  acknowledged  these  coupons  to  be 
a  lien  on  the  property.  Nor  is  there  anything  to  be  found  in  the 
agreement  between  the  appellant  and  the  trustees  under  the  first 
and  second  mortgage,  it  is  mei-ely  an  agreement  between  all 
parties,  that  the  lien  claimed  by  Cameron  shall  be  considered 
and  determined  by  the  court,  unaffected  in  any  manner  by  the 
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charge  of  combination  and  fraud  alleged  in  the  cross-bill  filed  by 
Tome.  In  other  words,  it  was  a  withdrawal  of  the  charge  of  fraud 
thus  made.  The  deed  from  the  trustees  to  Hall,  the  purchaser, 
conveys  the  property  and  franchises  of  the  company,  subject  to 
the  first  mortgage,  to  Tome,  "  to  the  amount  of  $100,000,  for  the 
principal  of  said  mortgage,  and  of  $3000,  of  interest  thereon  due  on 
the  first  day  of  January,  1883,  and  of  a  like  amount  of  intei'est  due 
on  the  first  day  of  July,  1883."  And  so  does  the  deed  from  Hall 
to  the  People's  R.  Co.  But  these  deeds  convey  in  precise  terms 
the  property  as  decreed  by  the  court,  totidem  verbis^  and  by  the 
decree  tne  question  as  to  the  appellant's  lieu  was  expressly  reserved 
for  the  further  consideration  of  the  court.  So  taking  the  deeds 
and  decree  together  there  is  nothing  to  justify  the  inference  that 
the  parties  thereto  admitted  the  $2745  interest  coupons  of  January 
1,  1888,  now  held  by  the  appellant,  were  entitled  to  the  lien  of  the 
first  mortgage.  In  any  aspect  in  which  the  case  may  be  consid- 
ered we  are  of  opinion  that  these  coupons  are  not  a  lien  protected 
by  the  first  mortgage. 
Decree  afiirmed. 

Coupons  presented  for  Payment  and  taken  up  by  One  who  advanced 
Money. — Coupons  which  the  bondholders  had  presented  for  payment,  and 
which  they  had  reason  to  suppose  were  paid  by  the  company,  are  not  enti- 
tled to  share  in  the  proceeds  of  a  sale  as  against  such  bondholders,  although 
they  were  in  fact  taken  up  by  one  who  advanced  the  money  under  an  agree- 
ment that  they  were  to  be  delivered  to  him  uncancelled  as  security  for  the 
advances.  Jones  on  Railroad  Securities,  §§  829,  880,  881 ;  Union  Tru9t  Co. 
of  New  York  «.  Monticello,  etc.,  R.  Co.,  68  N.  T.  311  ;  Virginia  v,  Chesa- 
peake &  Ohio  Canal  Co.,  82  Md.  501. 

In  Haven  «.  Grand  Junction  R.  Co.,. 109  Mass.  88,  such  a  course  was  adopt- 
ed ;  and  the  belief  thereby  created,  that  the  company  was  able  to  pay,  and 
did  pay,  the  coupons  at  maturity  was  held  and  acted  on  by  another  corpo- 
ration in  subsequent  purchases  of  the  bonds  from  individual  holders  of  them; 
but  these  purchases  were  made  at  or  below  the  par  value  of  the  bonds  and 
accrued  interest,  and  were  not  made  till  between  eiffht  and  nine  years  after- 
wards, and  then  with  a  view  to  acquire  title  to  lands  which  constituted  the 
mortgaged  security,  and  which  this  corporation  had  voted  to  buy.  Heldy 
that  after  a  judicial  sale  of  the  lands,  upon  foreclosure  of  the  mortgage 
the  person  who  advanced  the  money  was  not  estopped  to  maintain  a  claim 
for  the  amount  of  the  coupons  paid  by  him,  with  interest  from  the  date  of 
payment^  against  a  surplus  of  the  proceeds  of  the  sale  remaining  after  full 
satisfaction  of  the  claims  of  all  the  other  creditors. 

There  is,  however,  no  presumption  that  the  coupons  have  been  paid  and 
cancelled,  when  the  transaction  on  its  face  is  a  transfer  r&ther  than  a  payment. 
In  Ketchem  ^f.  Duncan,  96  U.  S.  659,  it  was  held  that  a  corporation  which 
had  previously  paid  its  coupons  at  its  own  office  directed  the  holders  to 
take  the  coupons  to  a  iMink  where  they  would  receive  payment,  and  the  holders 
there  received  the  amounts  due  on  the  coupons  and  left  them  in  posses- 
sion of  the  bank,  they  might  properly  presume  that  the  company  was  not 
paying  the  coupons.  That  inasmuch  as  the  holders  of  the  coupons  received 
from  the  corporation  no  checks  upon  the  bank,  they  must  have  known  that 
the  bank  had  no  vouchers  for  its  payments  unless  the  coupons  continued  in 
force  after  the  bank  received  them;  and  hence  it  is  regarded  as  a  fair  pre- 
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sumption,  that  when  they  delivered  the  possession  they  assented  to  a  trans- 
fer of  ownership.  Mr.  Justice  Strong,  in  delivering  the  opinion  of  the  court, 
said:  ^*  It  is  within  common  knowledge  that  interest  coupons,  alike  those 
that  are  not  dne  and  those  that  are  due,  are  passed  from  hand  to  hand, 
the  receiver  paying  the  amount  they  call  for  without  any  intention  on 
on  his  part  to  extmguish  them,  and  without  any  belief  in  the  other  party, 
that  they  are  extinguished  by  the  transaction.  In  such  a  case  the  holder 
intends  to  transfer  his  title,  not  to  extinguish  the  debt.  In  multitudes 
of  cases,  coupons  are  transferred  by  persons  who  are  not  the  owners  of 
the  bonds  from  which  they  have  been  detached.  To  hold  that  in  all  these 
cases  the  coupons  are  paid  and  extinguished,  and  not  transferred  or 
assigned,  unless  there  was  something  more  to  show  an  assent  of  the  person 
partms  with  the  possession  that  they  should  remain  alive  and  be  available 
in  the  nands  of  the  person  to  whom  they  were  delivered,  would,  we  think, 
be  inconsistent  with  the  common  understanding  of  business  men.'* 


LiiTLEFiBLD  V,  Bloxham  et  ol.j  TmBtees. 

Heed  v.  Same. 

f  (Advance  Case,  U,  8.  Supreme  Oaurt,  March  29, 1886.) 

The  trustees  of  the  internal-improvement  fund  of  the  State  of  Florida  hav- 
ing sold  certain  railroads  for  the  purpose  of  taking  up  a  State  indebted- 
ness with  the  purchase  money,  and  such  purchase  money  not  being  there- 
after paid,  any  of  the  bonds  of  the  State  sought  to  be  canceled  as  remain  in 
the  hands  of  the  purchasers  are  under  the  control  of  the  trustees  rather  than 
the  holders. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Florida. 
II,  Bisbee  for  Littlefield. 
J.  Aug,  Johnson  for  Heed. 
Wayne  Mac  Veagh  for  Bloxham  and  others. 

WaftEj  C.  J. — These  appeals  relate  to  the  ownership  of  $103,000 
in  amount  of  certain  bonds  of  the  Pensacola  &  Georgia  R.  Co. 
and  the  Tallahassee  R.  Co.  For  convenience  they  will  oe  herein- 
after referred  to  as  "  one  hundred  and  three  bonds."  Many  of  the 
matters  involved  were  under  consideration  by  this  court  in  Florida 
V,  Anderson,  91  U.  S.  667,  and  Railroad  Companies  i;.  8chutte,103 
XT.  S.  118,  to  which  reference  is  made  for  a  general  history  of  the 
transactions  out  of  which  the  present  controversy  arose. 

The  facts  on  which  the  rights  of  these  parties  depend  we  find  tb 
be  as  follows :  The  railroads  of  the  two  companies  above  named 
were  sold  by  the  trustees  of  the'intemal-improvement  fund  of  the 
Facts.  State  of  Florida,  on  the  twentieth  of  if  arch,  1869,  under  the 
provisions  of  the  internal-improvement  act  of  Florida,  passed  Jan- 
uary 6,  1855,  to  pay  certain  bonds,  of  which  those  now  in  dispute 
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are  a  part.  A  statement  of  the  provisions  of  this  act  will  be  found 
in  the  report  of  the  case  of  Florida  v.  Anderson,  beginning  at  page 
670.  A  conveyance  of  the  railroads  to  the  purchasers  at  the  sales 
was  obtained,  to  use  the  language  of  the  counsel  for  the  appellant 
in  lattlefield's  Case,  "through  a  well-planned  and  cleverly-exe- 
cuted fraud,"  without  the  payment  of  aoout  $472,000  of  the  pur- 
chase money.  This  sum  represented  an  equal  amount  of  bonds 
outstanding,  which  included  the  103  now  in  question.  A  history 
of  the  facts  connected  with  this  transaction  will  be  found  in  the 
report  of  Railroad  Companies  v,  Schutte,  beginning  at  page  121. 
George  W.  Swepson  was  under  obligations  to  pay  what  remained 
due  on  the  purcliase  money,  or,  which  is  the  same  thing,  to  get  up 
and  surrenoer  to  the  trustees  of  the  internal- improvement  fund 
the  outstanding  bonds  for  cancellation. 

On  the  twenty-fourth  day  of  June,  1869,  an  act  was  passed  by 
the  general  assembly  of  Florida,  by  which  George  W.  Swepson, 
Milton  &  Littlefield,  and  their  associates,  were  incerporated  under 
the  name  of  the  Jacksonville,  Pensacola  &  Mobile  B.  Co.  The 
important  provisions  of  the  chaiter  of  this  company  will  be  found 
in  the  report  of  the  Schutte  Case  at  page  123,  and  following.  Af- 
terwards the  title  to  the  two  railroads  which  had  been  purchased 
was  transferred  to  the  corporation  thu&  created.  On  or  before  the 
tenth  of  November,  1869,  Milton  S.  Littlefield  succeeded  to  all 
the  rights  of  Geoi^e  W.  Swepson  in  the  premises,  and  became 
bound  to  take  up  and  surrender  the  outstanding  bonds,  or  pay  the 
balance  due  on  tne  purchase  money  in  cash. 

On  the  second  day  of  August,  1869,  drafts  were  drawn  by 
George  W.  Swepson  on  and  accepted  by  Milton  S.  Littlefield,  in 
favor  of  Edward  Houston,  for  $109,140.  These  drafts  grew  out 
of  transactions  between  the  parties  relative  to  the  Jacksonville, 
Peusacola  &  Mobile  K.  Co.  and  the  Florida  Central  B.  Co.,  and 
in  some  way  Houston  held  110  of  the  bonds  of  the  Peusacola  & 
Georgia  R.  Co.  and  Tallahassee  B.  Co.  as  collateral  security. 
These  bonds  were  part  of  those  outstanding  which  Swepson  was 
bound  to  take  up  and  surrender,  and  they  included  the  103  now 
involved.  The  drafts  were  likewise  among  the  obligations  which 
Littlefield  assumed  to  pay  when,  in  November  following,  he  took 
Swepson's  place  in  these  transactions. 

On  the  thirteenth  of  May,  1870, Littlefield  entered  into  aeon- 
tract  with  Houston,  by  which  he  bought  the  drafts  above  men- 
tioned, and  certain  shares  of  the  stock  of  the  Florida  Central  B. 
Co.,  and  gave  his  draft  for  $163,020.70  on  S.  W.  Hopkins  &  Co., 
the  financial  agents  of  the  Jacksonville,  Peusacola  &  Mobile  Co., 
therefor.  Under  this  contract  Houston  was  to  hold  the  110  bonds 
as  collateral  for  the  draft  then  given,  and  to  deliver  them  to  Lit- 
tlefield when  this  draft  was  paid.  Various  other  contracts  were 
afterwards  made  between  Littlefield  and  Houston  which  looked  to 
24  A.  &  £.  R.  Cas.— 14 
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a  payment  of  a  draft  through  the  securities  of  the  Florida  Central 
R.  Co.,  but  no  payment  was  in  fact  made  before  June  8,  1870, 
when  Littlefield,  as  president  of  the  Jacksonville,  Pensacola  & 
Mobile  Co.,  was  in  negotiation  with  Harrison  Keed,  governor  of 
Florida,  for  an  exchange  of  the  bonds  of  the  company  for  those  of 
the  State,  under  the  provisions  of  the  charter.  In  the  progress  of 
these  negotiations  it  was  found  that  the  unpaid  purchase  money 
stood  in  the  way  of  the  exchange,  and  thereupon  Littlefield,  still 
acting  as  president  of  the  company,  addressed  a  letter  to  the  gov- 
ernor, w]io  was  also  ex  officio  one  of  the  trustees  of  the  internal 
improvement  fund,  a  copy  of  which  is  as  follows : 

^^  Tallahassee,  Fla.,  June  8, 1870. 

"  Hon.  Harrison  Reedy  Gov.  State  of  Florida — Sib  :  I  have  the 
honpr  to  state  that  in  addition  to  the  bonds  of  the  Pensacola  & 
Gleorgia  and  Tallahassee  railroad  companies  already  deposited  with 
the  board  of  trustees  of  the  internal-improvement  fund,  I.  have  at 
the  railroad  office  $41,350. 

Bro'tover,    -  .......    $41,350 

And  have  secured,  .  •  •  .  •     $110,000 

**".-•.-  70,000 

««  " 15,000 

195,000 

$286,  aso 

Total  outstanding,        ••«...       |227,d50 

^^  Bespectf uUy,  M.  S.  LrrrLEFiBLD, 

«  Pres't  J.,  P.  &  M.  R.  Co." 

The  $110,000  bonds  here  referred  fo  were  those  held  under  the 
contracts  between  Littlefield  and  Houston.  After  this  letter  Lit- 
tlefield delivered  to  the  governor  a  draft,  of  which  the  following 
is  a  copy : 

"  $227,250.  Tallahassee,  June  8, 1870. 

"  On  demand,  when  in  funds,  pay  to  the  order  of  his  excellency, 
HaiTison  Heed,  Gov.,  two  hundred  and  twenty-seven  thousand 
two  hundred  and  fifty  dollars,  value  received,  and  charge  the  same 
to  account  of 

"M.  S.  LrrxLEFiELD, 

"  Pres't  J.,  P.  &  M.  R  Co. 

«  To  Messrs.  8.  W.  Hophim  <b  Co.,  71  Broadnjoay,  JT.Y.'' 

This  draft  was  never  paid,  but  on  its  delivery  the  exchange  of 
bonds  of  the  State  for  those  of  the  company  was  made  by  the  gov* 
emorj  acting  for  the  State,  and  by  Littleneld,  acting  for  the  rail- 


J 


SALE  OF  BOAD— STATE  BONDS.  211 

road  company.  Ont  of  this  exchange  the  Baits  of  Florida  v.  An- 
derson and  Kailroad  Companies  v.  Schutte  arose,  as  well  as  mnch 
other  litigation  in  the  conrts  of  the  State  and  of  the  United  States. 

After  tlie  delivery  of  the  State  bonds  to  Littlefield  the  draft  of 
$168,020.70  held  by  Houston  was  paid  by  Hopkins  &  Co.  out  of 
the  proceeds  of  the  sale  of  these  bonds,  or  upon  their  security,  and 
on  tne  twelfth  of  April,  1871,  an  agreement  was  made  between 
Houston  and  S.  W.  Hopkins  &  Co.,  the  drawees,  by  which  the  103 
bonds  in  question  were  deposited  with  Mariano  D.  Papy,  to  be 
held  by  him,  and  not  delivered  to  any  person  unless  directed  to  do 
so  by  M.  S.  Littlefield  and  S.  W.  Hopkins  &  Co.,  jointly,  or  unless 
directed  to  be  delivered  to  Littlefield  by  Hopkins  &  Co.,  or  to 
Hopkins  &  Co.  by  Littlefield.  It  was  also  further  agreed  that 
there  should  be  no  delivery  to  Littlefield  until  certain  suits  which 
had  been  begun  against  Houston,  and  which  were  particularly  de- 
scribed, had  been  dismissed.  On  the  fourteenth  of  June,  1872, 
Papy  was  directed  by  Hopkins  to  deliver  the  bonds  to  Littlefield 
on  the  dismissal  of  the  suits.  It  was  stipulated  at  the  hearing  of 
the  {^resent  case  below  that  these  suits  had  then  been  dismissed, 
but  at  what  precise  time  does  not  appear. 

On  the  seventeenth  of  July,  1872,  Edward  C.  Anderson,  Jr., 
and  others,  holders  of  some  of  the  $472,000  of  unpaid  bonds,  be- 
gan a  suit  in  the  circuit  court  of  the  United  States  for  the  north- 
em  district  of  Florida,  for  themselves  and  all  other  holders  of  like 
bonds  who  might  choose  to  become  parties  plaintiff,  on  the  usual 
terms,  against  the  Jacksonville,  Pcnsacola  &  Mobile  B.  Co.  and 
others,  including  Milton  S.  Littlefield  and  the  trustees  of  the  in- 
ternal-improvement fund,  to  subject  the  railroad  of  the  railroad 
company,  defendant,  to  the  payment  of  their  bonds.  On  the  same 
day  the  103  bonds  in  the  hands  of  Papy  were  by  him  delivered, 
under  an  order  of  the  superior  court  of  Chatham  coun^,  Geor^a, 
to  ^^  T.  Mayhew  Cunningnam,  cashier  of  the  Central  Kailroaa  & 
Banking  Co.  of  Gleor^a,  to  be  by  him  deposited  in  the  vault 
of  the  said  bank,  and  there  to  be  safely  kept  subject  to  the  further 
order  of  the  court."    Afterwards,  in  April,  1873,  they  were  de- 

Soeited  by  Cunningham  with  the  circuit  court  of  the  United 
tates  for  the  northern  district  of  Florida,  subject  to  the  orders 
of  that  court  in  the  Anderson  suit,  where  they  have  ever  since 
remained. 

On  the  eighteenth  of  June,  1875,  the  following  order  in  refer- 
ence to  these  bonds  was  entered  in  the  Anderson  suit:  ^'It  is 
further  ordered  that  the  said  master  shall  give  immediate  notice 
through  the  public  gazettes  heretofore  used  by  him  for  such  pur- 
pose to  all  parties  who  may  claim  an  interest,  direct  or  iMdirect,  in 
the  bonds  which  have  been  deposited  with  him  by  T.  Mayhew 
Ciinningham,  trustee ;  that  he  hold  said  bonds  in  his  custody  sub- 
ject  to  the  final  order  of  this  court;   that  the  said  bonds  are 


213  LITTLEFIELD  V.  BLOZHAM  et  oL 

claimed  by  the  trastees  of  the  internal-improvement  fund  as  hav- 
ing  been  parohased  from  Edward  Houston  by  the  Jacksonville, 
Pensacola  &  Mobile  K.  Co.,  under  agreement  with  said  trustees^ 
for  the  purpose  of  cancellation  ;  that  upon  petition  filed  with  him 
the  said  master,  and  ten  days'  notice  to  the  said  trustees,  and  at 
any  time  before  the  first  day  of  the  next  term  of  the  court,  he  will 
take  testimony  touching  the  claim  or  interest  or  title  of  any  such 
petitioner  upon  or  to  the  said  bonds,  or  any  part  thereof ;  and  that 
unless  petition  be  filed  in  accordance  with  this  order,  all  right,  title, 
and  interest  of  any  such  person  to  or  in  the  said  bonds  would  be 
forever  adjudged  to  be  bai'red."  The  notice  required  by  this  order 
was  duly  given,  and  on  the  thirteenth  of  July,  1876,  the  trustees 
of  the  internal  improvement  fund  filed  their  petition  in  the  mas- 
ter's oflSce,  asking  that  the  bonds  be  delivered  to  them,  claiming 
title  under  the  transaction  between  Littlefield  and  the  governor  on 
the  eighth  of  June,  1870,  at  the  time  of  the  exchange  of  bonds,  and 
also  under  a  decree  of  the  circuit  court  of  Duval  county,  Florida,  on 
the  twentieth  of  August,  1875,  in  a  suit  brought  by  them  on  the 
twentieth  of  Marcli,  1872,  ag^ainst  the'  Jacksonville,  Pensacola  & 
Mobile  E.  Co.,  Milton  S.  Littlefield,  and  others,  in  which  their 
right  to  the  bonds  under  their  claim  was  fully  established  as 
against  all  the  parties  to  that  suit.  Calvin  Littlefield  was,  however^ 
not  a  party. 

On  the  eighteenth  of  March,  1872,  John  H.  Miller  be^n  a  suit 
against  Milton  S.  Littlefield  in  the  circuit  court  of  Duval  county, 
Florida,  to  recover  a  debt  of  $50,000.  In  this  suit  a  judgment 
was  rendered  April  18,  1872,  for  $50,708,  and  on  the  fifteenth  of 
November,  1872,  Miller  filed  a  creditors'  bill  in  the  circuit  court 
of  the  United  States  for  the  northern  district  of  Florida  to  sub- 
ject the  103  bonds  to  the  payment  of  the  judgment  as  the  prop- 
erty of  Milton  S.  Littlefield.  Under  this  bill  a  decree  was  ren- 
dered December  2,  1878,  directing  a  sale  of  the  bonds  for  that 
purpose.  Afterwards,  on  the  fifth  of  August,  1875,  the  bonda 
were  sold  to  Robert  J.  Washington,  whereupon  he  appeared  in 
the  Anderson  suit,  and  asked  leave  to  defend  nis  interest  and  title. 
Washington  afterwards,  on  the  twenty-second  of  December,  1881, 
assignee  his  interest  in  the  bonds  to  Edward  J.  Reed. 

On  the  twenty-third  of  May,  1877,  J.  Fred.  Schutte  and  others, 
holders  of  State  bonds  given  in  exchange  for  the  bonds  of  the 
Jacksonville,  Pensacola  &  Mobile  R.  Co.,  brought  a  suit  in  the 
circuit  court  of  the  United  States  for  the  northern  district  of 
Florida  for  the  foreclosure  of  the  statutory  lien  of  the  State  as 
security  for  the  bonds  of  the  railroad  company  given  in  exchange 
for  those  of  the  State.  In  the  bill  it  was  claimed,  among  other 
things,  that  this  lien  of  the  State  was  superior  to  that  of  the 
trustees  of  the  internal-improvement  fund  for  the  balance  of  the 
original  purchase  money,  and  as  to  the  103  bonds  the  following 
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averment  was  made:  ^^Complainants  are  informed  and  believe 
that  said  defendant,  Milton  S.  Littleiield,  made  some  agreement  with 
said  George  W.  Swepson  to  perform  the  obligations  wiich  the  latter 
undertook  with  said  trustees  to  do,  vk.,  to  purchase  said  nnpaid 
Pensacola  &  Georgia  and  Tallahassee  railroad  companies'  bonds ; 
that  said  Littlefiela  did  in  fact  purchase  of  said  Edward  Houston  one 
hundred  and  three  of  said  bonds  in  performance  of  such  contract, 
which  bonds  are  now  deposited  in  the  registry  of  this  court  to  the 
credit  of  a  cause  therein  pending,  in  which  Edward  C.  Anderson 
et  oL,  are  plaintiffs,  and  the  Jacksonville,  Pensacola  &  Mobile  Co. 
et  aZ.   are  defendants;  that  said   bonds  are  claimed  bj  divers 

Eei*8ons  under  some  contract  with  said  Littlefield,  which  persons 
ad  full  knowledge  that  said  bonds  wei-e  paid  for  out  of  the 
mone}-  for  which  the  bonds  issued  by  Governor  Heed  to  the  said 
Jacksonville,  Pensacola  &  Mobile  Co.  were  sold  as  before  set 
forth.  Said  one  hundred  and  three  bonds  have  never  been  in  the 
actnal  possession  of  said  Littlefield.  Complainants  are  advised 
that  they  should  be  delivered  to  said  trustees  of  the  internal-im- 
provement fund,  and  they  should  take  such  proceedings  as  may  be 
necessary  to  procure  the  same  to  be  done." 

On  the  thirty-first  of  May,  1879,  a  decree  was  entered  in  the 
cause  declaring  that  the  trustees  of  the  internal-improvement  fund 
had  a  first  lien  on  the  property  of  the  Jacksonville,  Pensacola  & 
Mobile  Co.,  ^^to  secure  the  payment  to  said  trustees  of  the 
sum  of  $463,175.27,  and  interest  thereon  since  March  20, 1869,  at 
the  rate  of  eight  per  cent  per  annum,"  and  directing  a  sale  for  the 
benefit  of  the  Schutte  bondholders,  subject  to  this  prior  lien. 
This  prior  Hen  was  on  account  of  the  unpaid  purchase  money  at 
the  original  sale,  and  the  amount  found  due  included  the  103 
bonds ;  but  there  was  no  express  adjudication  as  to  the  ownership 
of  these  bonds,  or  as  to  the  right  of  the  railroad  company  or  of 
the  Schutte  bondholdera  to  have  them  applied  towaras  tlie  satis- 
faction of  the  debt  to  the  trustees.  From  this  decree  the  Schutte 
bondholders  did  not  appeal,  bift  on  appeals  by  some  of  the  other 
parties  to  the  suit  the  decree  was  affirmed  by  this  court  January 
17,  1881,  (Railroad  Companies  v.  Schutte),  and  under  its  authority 
the  road  was  afterwards  sold. 

On  the  fourteenth  of  February,  1882,  Calvin  Littlefield  filed  in 
the  Andei*son  suit  a  petition  to  have  the  103  bonds  delivered  to 
him,  and  in  his  petition  he  stated  that  the  trustees  of  the  internal- 
improvement  fund  and  Edward  J.  Reed  also  claimed  an  inter- 
est. As  to  his  own  title,  he  stated  that  on  the  thirteenth  of  July, 
1871,  Milton  S.  Littlefield  assigned  the  bonds  ^'  in  possession  and 
control  of  M.  D«  Papy"  to  him  as  security  for  the  payment  of  a 
debt  of  $50,000,  and  that  on  the  eleventh  of  January,  1872,  this 
assignment  was  made  absolute, }'  that  the  expenses  of  a  fordosnre 
may  be  avoided." 
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The  evidence  shows  that  while  the  snit  of  Miller  v,  Littlefield^ 
above  referred  to,  was  pending,  and  nnder  which  the  bonds  were 
sold  to  Washington,  these  title  papers  of  Calvin  Littlefield  were 
sent  by  him  to  J.  J.  Finlay,  an  attorney  at  law  at  Jacksonville, 
Florida,  for  some  purpose,  and  that  nnder  date  of  December  24, 
1873,  Finlay  wrote  a  letter  to  Littlefield  which  contained  the  fol- 
lowing :  '^  As  General  Littlefield  had  not  yet  been  examined  be- 
fore the  master  in  chancery  in  the  matter  of  the  creditors'  bill, 
about  which  I  wrote  you  in  my  last,  the  agreement  above  men> 
tioned  reached  me  in  time  to  enable  him  to  answer  more  fully  and 
satisfactorily  as  to  the  ownership  of  the  stocks  and  bonds  mentioned 
in  said  agreement.  He  will  answer  that  these  securities  belong 
to  you  and  not  to  him.  I  am  of  the  opinion  that  you  are  the  hofUh 
fide  owner  of  these  securities  under  and  by  virtue  of  said  agree- 
ment, and  that  any  decree  made  in  the  case  of  Miller  v.  M.  S.  Lit- 
tlefield is  not  binding  on  you,  for  the  reason  that  vou  were  not^ 
and  are  not,  a  party  to  said  suit.  For  the  present,  therefore,  I  do 
not  see  that  it  is  necessary  to  take  any  step,  or  incur  the  expense 
of  any  independent  proceeding  in  the  matter.  As  things  pro- 
gress, however,  if  it  should  become  important  for  the  protection 
of  your  interests  to  institute  proceedings,  it  can  be  done." 

it  does  not  appear  that  Ualvin  Littlefield  gave  any  notice  of 
this  assignme'ht  to  Papy  while  the  bonds  were  in  his  hands,  or  to 
any  one  else  claiming  an  adverse  interest  prior  to  the  filing  of 
his  petition.  Edward  J.  Reed  answered  the  petition,  setting  up 
his  title  as  the  assignee  of  Washington,  and  asking  that  the  bonds 
be  delivered  to  him.  The  trustees  of  the  internal-improvement 
fund  also  answered,  setting  up  their  title,  and  asking  that  the 
bonds  be  surrendered  to  them,  and  credited  on  the  decree  in  the 
Schutte  Case,  ^^  as  of  and  for  the  amount  due  on  said  bonds,  prin- 
cipal and  interest,  on  the  twelfth  of  April,  1871." 

The  circuit  court,  on  the  twenty-third  of  June,  1882,  decreed 
that  the  bonds  be  surrendered  to  the  trustees  of  the  internal-im- 
provement fund,  and  applied  in  accordance  with  the  prayer  of 
their  answer.  From  this  decree  Calvin  Littlefield  and  Edward  J. 
Heed  took  appeals,  which  have  been  docketed  here  as  separate 
>  causes. 

Upon  the  facts  found,  and  about  which  there  is  substantially  no 
dispute,  we  have  no  hesitation  in  affirming  the  action  of  the  cir- 
cuit court.  Although  the  contracts  under  which  the  bonds  passed 
from  the  hands  of  Houston  to  Papy,  and  from  Papy  to  the  cir- 
cuit court,  in  the  Anderson  suit,  were  in  the  name  of  Milton  S. 
BONDS  HELD  FOB  Littleficld,  all  pavmcnts  for  the  bonds  after  June  8, 
IRU8TBM.  1870,  were  made  from  the  funds  of  the  Jacksonville, 
Pensacola  &  Mobile  Co.  What  was  done  by  Littlefield  at  the 
time  of  the  exchange  of  bonds  with  the  governor  had  the  effect 
of  transferring  the  103  bonds  to  the  trustees  of  the  internal  im- 
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Jrovement  fund,  subject  to  the  lien  of  Honston  as  sectirity  for  his 
raft  of  $163,020.70.  When  that  draft  was  paid  and  the  lien 
satisfied,  the  equitable  title  of  the  trustees  was  perfected,  and 
thereafter  the  bonds  were  held  by  Papy,  and  his  successors  in 
possession,  for  them.  It  follows  that  at  tne  time  Littlefield  under- 
took to  transfer  the  bonds  to  Calvin  Littlefield  he  had  nothing  to 
transfer.  All  his  interest  had  long  before  been  passed  to  the  trus- 
tees. Neither  does  Calvin  Littlefield  occupy  the  position  of  a 
purchaser  without  notice  of  the  prior  claim  of  the  trustees,  be- 
cause when  he  took  his  title  the  bonds  were  in  the  possession  of 
Papy,  who  was  in  legal  eflEect  trustee  for  whom  it  might  concern. 
The  same  is  true  of  tne  claim  under  which  Edward  J.  Keed  holds. 
When  the  bill  was  filed  by  Miller  to  subject  the  bonds  to  the  pay- 
ment of  his  judgment  against  Littlefield,  they  belonged  to  the 
trustees,  and  not  to  Littlefield,  and  consequently  nothing  passed  by 
the  sale  in  that  suit. 

It  is  contended,  however,  that  as  the  trustees  ^^  insisted  in  the 
Schutte  Case  on  a  lien  for  the  full  amount  of  the  unpaid  purchase 
money  which  was  decreed  to  them,  and  that  the  103  bonds  were 
outstanding,"  they  ^^  are  estopped  now  from  claiming  that  these 
103  bonds  should  be  delivered  to  them  and  cancelled, 
and  a  credit  given  therefor  on  such  decree."  This,  it  mi  m^n^ 
is  claimed,  amounted  to  an  abandonment  by  the  trustees  ™^ 
of  their  title  to  the  bonds  under  the  arrangement  between  Little- 
field and  the  governor,  which  inured  to  the  benefit  of  Milton  S. 
Littlefield  or  his  assigns.  To  this  we  cannot  agree.  No  issue 
was  made  in  that  suit  as  to  the  actual  ownership  of  the  bonds. 
The  trustees  of  the  improvement  fund  did  not  claim  that  they 
were  not  entitled  to  the  bonds,  nor  that  the  amount  due  on  them 
should  not  be  credited  on  the  account  for  unpaid  purchase  money 
if  their  title  should  be  established,  but  that  until  it  was  established 
no  such  credit  should  be  given.  Neither  did  the  Schutte  bond- 
holders claim  that  the  credit  should  be  given  at  once,  but  that 
the  necessary  proceedings  be  had  to  establish  the  title  and  thus 
secure  the  application.  When  the  decree  was  rendered  the  title  had 
not  been  settled,  and  so  no  credit  was  then  allowed  ;  but  nothing 
was  done  to  prevent  the  trustees  from  making  good  their  clain^ 
then  pending  in  the  Anderson  suit,  and,  if  successful,  from  giving 
the  proper  credit  on  the  decree.  That  is  what  they  are  seeking  to 
do  here.  Having  presented  their  petition  for  a  delivery  of  the 
bonds,  they  were  met  by  the  counter-petitions  of  Calvin  Littlefield 
and  Seed,  and  thus  the  rights  of  all  the  parties  have  been  pre- 
sented for  final  adjudication.  The  question  involved  is  not  one 
of  security,  but  of  title.  The  bonds  are  held  by  the  court 
for  whom  it  may  concern,  and  the  point  to  be  settled  is,  to 
whom  shall  they  be  delivered  2  Aside  from  the  claim  of  aban- 
donment put  forth  by  Calvin  Littlefield,  they  belong,  as  we  have 
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seen,  to  the  trnstees  of  the  improvement  fund,  as  Milton  S.  Little- 
field,  the  common  soarce  of  title,  fii'st  conveyed  to  them.  It  is  con- 
ceded that  the  trnstees  have  never  actually  reconveyed  to  Milton  S. 
Littlefield ;  neither  have  they  executed  any  formal  conveyance  or 
release  to  Calvin  Littlefield.  All  they  have  done  is  to  take  a  de- 
cree in  their  favor  for  what  would  be  due  them  if  their  title  should 
fail;  and  this,  while  a  suit  was  pending  to  establish  that  title. 
Other  parties  were  foreclosing  a  mortgage  junior  to  theirs,  and  it 
became  necessary  to-  fix  the  amount  ox  their  prior  lien.  This  the 
other  parties  were  willing  should  be  done  before  their  disputed 
title  was  settled,  and  so,  to  save  themselves  from  loss  in  case  of  de- 
feat, they  took  a  decree  for  what  would  be  their  due  in  that  event. 
To  that  the  junior  mortgagees  did  not  object.  Their  effort  had 
been  to  defeat  the  prior  lien  altogether.  Having  failed  in  that, 
they  were  willing  to  submit  to  a  decree  for  the  lai^r  amount 
leaving  the  disputed  question  as  to  the  103  bonds  to  be  settled 
af terwai'ds  in  the  proceeding  that  had  been  begun  for  that  purpose, 
or  any  other  that  might  be  instituted.  This  was  not  an  abandon- 
ment by  either  party.  The  decree  was  silent  as  to  these  bonds, 
and  the  petition  for  their  deliveiy  to  the  trustees  on  file  in  the 
Anderson  suit,  where  the  bonds  were,  was  allowed  to  remain.  It 
is  now  being  prosecuted  by  the  trustees  as  a  mode  of  obtaining  sat- 
isfaction of  tne  decree  in  their  favor.  If  they  succeed,  it  may 
inure  to  the  benefit  of  the  purchasers  at  the  sale  under  the  Schntte 
decree,  but  of  this  Calvin  Littlefield  has  no  right  to  complain.  If 
he  did  not  own  the  bonds,  it  is  a  matter  of  no  importance  to  hiuDi 
what  disposition  the  trustees  may  make  of  them.  All  his  rights 
depend  alone  on  his  ownership.  If  he  is  not  the  owner,  he  is 
entirely  out  of  all  the  litigation  between  the  rest  of  the  parties. 
ITeither  the  railroad  company  nor  the  Schntte  bondholders,  who  are 
alone  interested  in  the  amount  for  which  the  sale  was  made, 
are  here  to  complain.  The  trustees  alone  can  control  the  bonds. 
Having  protected  all  who  had  the  right  to  look  to  the  oriraial  un- 
paid purchase  money  for  the  satisfaction  of  their  bonds,  they  have 
performed  their  whole  duty  as  trnstees,  so  far  as  the  bondholders 
are  concerned. 
The  decree  of  the  drcnit  court  is  aflirmed. 


«• 
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Stevens 

V. 

Bailboad  Companies. 

(114  United  Statet  Beportt,  664.) 

The  statutory  lien  with  which  the  State  of  Tennessee  was  inyested  upon 
the  issue  of  its  bonds  to  railroad  companies  under  the  internal-improvement 
act  of  February  11, 1852,  and  the  several  acts  amendatory  thereof,  bound  the 
property  of  the  company,  to  which  the  issue  was  made,  for  the  payment  of 
the  bonds  so  issued,  and  the  interest  thereon,  not  to  the  several  holders 
thereof,  but  only  to  the  State. 

Appeals  from  the  circuit  courts  of  the  United  States  for  the 
£a6tem,  Middle,  and  Western  Districts  of  Tennessee. 

George  Hoadlvy  Wager  Stoayne^  E,  Z.  Andrews^  J.  C,  F. 
Oayner^  E,  M.  uohnsouy  and  Edward  Colston  for  appellants. 

V.  F,  Southmayd^  Ed.  Baxter^  Wm.  M,  Ra/msey^  E.  H,  East^ 
P.  Hamilton^  John  A.  Campbell^  Wm,  3f.  Baxter^  Z.  TFl  HumeSy 
D.  H.  Boston^  W.  K.  Poston^  «/•  B.  HeiskeU^  Oeo.  BrowiVy  and 
James  Fen^ess  for  appellees. 

Watte,  C.  J. — These  are  suits  brought  by  the  holders  of  unpaid 
bonds  of  the  State  of  Tennessee,  issued  to  various  railroad  com- 
panies under  the  act  of  February  11,  1852,  ^^  to  establish  a  system 
of  internal  improvements,"  to  enforce  the  lien  which  faotb. 

was  vested  .  in  the  State  by  that  act  on  the  property  of  the  com- 
panies respectively  as  security  for  the  payment  of  the  bonds,  and 
the  accruing  interest  thereon.  The  sections  of  the  act  on  which 
the  rights  of  the  parties  depend  are  1,  2,  3,  4,  5,  6,  7, 10,  12, 13, 
and  14.    These  are  as  follows : 

^  Section  1.  Be  it  enacted  by  the  general  assemUy  of  the  State 
of  Tennessee  that  whenever  the  East  Tennessee  &  Virginia  B.  Co. 
shall  have  procured  hona-Jide  subscriptions  for  the  capital  stock  in 
said  company  to  an  amount  sufficient  to  grade,  bridge,  and  prepare 
for  the  iron  rails  the  whole  extent  of  the  main  trunk  line  proposed 
to  be  constrncted  by  said  company,  and  it  shall  be  shown  by  said 
company  to  the  governor  of  tne  State  that  said  subscriptions  are 

gooa  and  solvent,  and  whenever  said  company  shall  have  graded, 
rid^d,  and  shall  have  ready  to  put  down  the  necessary  timbers 
for  tne  reception  of  rails,  and  fully  prepared  a  section  of  thirty 
miles  of  said  road  at  either  terminus,  in  a  good  and  substantial 
manner,  with  good  materials,  for  putting  on  the  iron  rails  and 
equipments,  and  the  governor  shall  be  notified  of  these  facts,  and 
that  section,  or  any  part  thereof,  is  not  subject  to  any  lien  what- 
ever, other  than  those  created  in  favor  of  the  State  by  the  acts  of 
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1851-52,  by  the  written  affidavit  of  the  chief  en^neers  and 
president  oi  said  company,  together  with  the  written  smdavit  of  a 
competent  engineer  by  him  appointed,  at  the  cost  of  the  company, 
to  examine  said  section,  then  said  governor  shall  issue  to  said  com- 
pany coupon  bonds  of  the  State  of  Tennessee,  to  an  amount  not 
exceeding  eight  thousand  dollars  per  mile  on  said  section,  and  on 
no  other  condition,  which  bonds  snail  be  payable  at  such  place  in 
the  United  States  as  the  president  of  the  company  may  designate, 
bearing  an  interest  of  six  per  centum  per  annum,  payable  eemi- 
annually,  and  not  hating  more  than  forty  nor  less  than  thirty  years 
to  mature. 

''  Sec.  2.  Be  it  enacted,  that  the  bonds  before  specified  shall  not 
be  used  by  said  company  for  any  other  purpose  than  for  procuring 
the  iron  rails,  chairs,  spiKCS,  and  equipments  for  said  section  of  said 
road,  and  for  putting  down  said  iron  rails,  and  the  governor  shall 
not  issue  the  same  unless  upon  the  affidavit  of  said  president,  and 
a  resolution  of  a  majority  of  the  board  of  directors,  for  the  time 
being,  that  said  bonds  shall  not  be  used  for  any  other  purpose  than 
for  procuring  the  said  iron  rails,  chairs,  spikes,  and  equipments  for 
said  section,  and  for  putting  down  said  iron  rails ;  and  the  governor 
shall  have  power  to  appoint  a  commissioner  to  act,  under  oath,  in 
conjunction  with  said  president,  in  negotiating  said  bonds  for  the 
purposes  aforesaid,  ana  to  act  in  any  other  matters  pertaining  to 
said  company  where  the  interest  of  the  State,  in  the  opinion  of  the 
governor,  may  require  it. 

^^  Sec.  8.  Be  it  enacted,  that  so  soon  as  the  bonds  of  the  State 
shall  have  been  issued  for  the  first  section  of  the  road  as  aforesaid, 
thev  shall  constitute  a  lien  upon  said  section  so  prepared  as  afore- 
said, including  the  road-bed,  right  of  way,  grading,  bridges,  and 
masonry,  upon  all  the  stock  subscribed  for  in  said  company,  and 
upon  said  iron  rails,  chairs,  spikes,  and  equipments  when  purchased 
and  delivered ;  and  the  State  of  Tennessee,  upon  the  issuance  of 
said  bonds,  and  by  virtue  of  the  same,  shall  be  invested  with  said 
lien  or  mortgage  without  a  deed  from  the  company  for  the  payment 
by  said  company  of  said  bonds,  with  the  interest  thereon  as  tlie 
same  becomes  due. 

"  Sec.  4.  Be  it  enacted,  that  when  said  company  shall  have  pre- 
pared, as  aforesaid,  a  second  section,  or  any  aaditional  number  of 
sections,  of  twenty  miles  each  of  said  road,  connecting  with  a  sec- 
tion already  completed  for  the  iron  raits,  chairs,  spikes,  and  equip- 
ments, as  provided  in  the  first  section  of  this  act,  and  the  governor 
shall  be  notified  of  the  facts,  as  before  provided,  he  shall,  in  like 
manner,  issue  to  said  company  like  bonds  of  the  State  of  Tennessee, 
to  an  equal  amount  with  that  before  issued  under  the  first  section 
of  the  act,  for  each  and  every  section  of  twenty  miles  of  said  road 
so  prepared,  as  aforesaid,  but  upon  the  terms  and  conditions  here- 
inbefore provided :  and  upon  the  issuance  of  the  said  bonds  the 
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State  of  Tennessee  shall  be  invested  with  a  like  mortgage  or  lien, 
without  a  deed  from  said  company,  upon  said  stock,  and  upon  said 
first  and  additional  section  or  sections  of  said  road  so  prepared,  upon 
the  rails  and  equipments  pat,  or  to  be  |>ut,  upon  the  same,  for  the 
payment  of  said  bonds  ana  the  accruing  interest  thereon :  provided, 
that  if  the  last  section  of  said  road  shall  be  less  than  twenty  miles, 
or  if  the  railroad  proposed  to  be  constructed  by  any  company  here- 
inafter specified  shall  be  less  than  thirty  miles  in  extent,  bonds  of 
the  State  shall  be  issued  for  such  section,  or  such  railroad,  as  may 
be  less  than  thirty  miles  in  extent  for  an  amount  in  proportion  to 
the  distance,  as  provided  in  this  act,  but  upon  the  same  terms  and 
conditions,  in  all  respects,  as  required  in  regard  to  the  bonds  to  be 
issued  for  the  other  sections  of  said  road.  And  when  the  whole  of 
said  road  shall  be  completed,  the  State  of  Tennessee  shall  be  in- 
vested with  a  lien,  without  a  deed  from  the  company,  upon  the 
eutii-e  road,  including  the  stock,  right  of  way,  grading,  bridging, 
masonry,  iron  rails,  spikes,  chairs,  and  the  whole  superstrncture  and 
equipments,  and  all  the  property  owned  by  the  company  as  inci- 
dent to  or  necessary  for  its  business,  and  all  depots  and  depot  star 
tions,  for  the  payment  of  all  of  said  bonds  issued  to  the  company 
as  provided  in  this  act,  and  for  the  interest  accruing  on  said  bonds. 
And  after  the  governor  shall  have  issued  bonds  for  the  first  section 
of  the  road,  it  shall  not  be  lawful  for  the  said  company  to  give, 
create,  or  convey  to  any  person  or  persons,  or  body  corporate  what- 
ever, anv  lien,  incumbrance,  or  mortgage  of  any  kind,  which  shall 
have  priority  over,  or  come  in  conflict  with,  the  lien  of  the  State 
herein  secured ;  and  any  such  lien,  incumbrance,  or  mortgage  shall 
be  null  and  void  as  against  said  lien  or  mortgage  of  the  State,  which 
shall  have  priority  over  all  other  claims  existing  or  to  exist  against 
said  company. 

^^  Sec.  5.  ne  it  enacted,  that  it  shall  be  the  dutv  of  said  company 
to  deposit  in  the  bank  of  Tennessee,  at  Nashville,  at  least  fifteen 
days  before  the  interest  becomes  due,  from  time  to  time,  upon  said 
bonds  issued  as  aforesaid,  an  amount  sufficient  to  pay  such  interest, 
including  exchange  or  necessary  commissions,  or  satisfactory  evi- 
dence that  said  interest  has  been  paid  or  provided  for ;  and  if  said 
company  fail  to  deposit  said  interest  as  aforesaid,  or  furnish  the 
evidence  aforesaid,  it  shall  be  the  duty  of  the  comptroller  to  report 
that  fact  to  the  governor,  and  the  governor  shall  immediately  ap- 
point some  suitable  person  or  pei'sons,  at  the  expense  of  the  com- 
pany, to  take  po^ession  and  control  of  said  railroad,  and  all  the 
assets  thereof,  and  manage  the  same  and  receive  the  rents,  issues, 
profits,  and  dividends  thereof,  whose  duty  it  shall  be  to  give  bond 
and  security  to  the  State  of  Tennessee,  in  such  penalty  as  the  gov- 
ernor may  require,  for  the  faithful  discharge  of  his  or  their  duty 
as  receiver  or  receivers,  to  receive  said  rents,  issues,  profits,  and 
dividends,  and  pay  over  the  same,  under  the  direction  of  the  gov- 


220  STEVENS  V.  RAILROAD  COMPANIES. 

ernor,  towards  the  liquidation  of  ench  unpaid  interest  And  if  said 
company  fail  or  refuse  to  deliver  np  said  road  to  the  person  or  per- 
sons so  appointed  by  the  governor,  the  person  so  appointed  snail 
report  that  fact  to  the  governor,  who  shall  forthwith  issue  his  war- 
rant, directed  to  the  sheriffs  of  the  counties  through  which  the  road 
shall  run,  commanding  them  to  take  possession  of  said  road,  fix- 
tures, and  equipments,  and  everything  pertaining  thereto,  and  place 
the  said  receiver  in  full  and  complete  possession  of  the  same,  and 
said  receiver  so  appointed  shall  continue  in  the  possession  of  said 
road,  fixtures,  ana  equipments,  and  run  the  same,  and  manage  the 
entire  road,  until  a  sufficient  sum  shall  be  realized,  exclusive  of  the 
costs  and  expenses  incident  to  said  proceedings,  to  pay  off  and  dis- 
charge  the  interest  as  foresaid  due  on  said  bonds,  which  being 
done,  the  receiver  shall  surrender  said  road  and  fixtures  and  equip- 
ments to  said  company.  The  comptroller  shall  from  time  to  time 
settle  the  accounts  with  the  receiver,  and  the  balance  shall  be  de« 
posited  in  the  treasury  of  the  State.  The  comptroller  is  authorized, 
and  it  is  made  his  duty,  upon  his  warrant  to  draw  from  the  treasury 
any  sum  of  money  necessary  to  meet  the  interest  on  such  bonds  as 
may  not  be  provided  for  bv  the  company,  as  provided  for  in  this 
act,  and  the  comptroller  shall  report  thereof  to  the  general  assembly 
from  time  to  time. 

^^  Sec.  6.  Be  it  enacted,  that  if  said  company  shall  fail  or  refuse 
to  pay  any  of  said  bonds  when  they  fall  due,  it  shall  be  the  doty 
of  the  governor  to  notify  the  attorney-general  of  the  district  in 
which  is  situated  the  place  of  business  of  said  company  of  the  fact ; 
and  thereupon  said  attorney-general  shall  forihwitn  file  a  bill 
against  said  company,  in  the  name  of  the  State  of  Tennessee,  in 
tlie  chancery  or  circuit  court  of  the  county  in  which  is  situated  said 
place  of  business,  setting  forth  the  facts,  and  thereupon  said  court 
shall  make  all  such  orders  and  decrees  in  said  oause  as  may  be 
deemed  necessary  by  the  court  to  secure  the  payment  of  said  bonds, 
with  the  interest  thereon,  and  to  indemnify  the  State  of  Tennessee 
against  any  loss  on  account  of  the  issuance  of  said  bonds,  by  order- 
ing the  said  railroad  to  be  placed  in  the  hands  of  a  receiver,  order- 
ing the  sale  of  said  road  and  all  the  property  and  assets  attached 
thereto  or  belonging  to  said  .company,  or  in  such  other  manner  as 
the  court  may  deem  best  for  the  interest  of  the  State. 

^^  Sec.  7.  fie  it  enacted,  that  at  the  end  of  five  years  after  the 
completion  of  said  road,  said  company  shall  set  apart  one  per 
centum  per  annum  upon  the  amount  of  bonds  issued  to  the  com- 
patiy,  and  shall  use  the  same  in  the  purchase  of  bonds  of  the  State 
of  Tennessee,  which  bonds  the  company  shall  pay  into  the  treasury 
of  the  State,  after  assigning  them  to  the  governoi^,  and  for  which 
the  governor  shall  give  said  company  a  receipt ;  and,  as  between 
the  State  and  said  company,  the  oonds  so  paid  in  shall  be  a  credit 
on  the  bonds  issued  to  the  company ;  and  bonds  so  paid  in,  and 
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the  interest  accruing  thereon  from  time  to  time,  shall  be  held  and 
need  by  the  State  as  a  sinking  fund  for  the  payment  of  the  bonds 
jssned  to  the  company;  and  snould  said  company  repnrchase  any 
of  the  bonds  issued  to  it  under  the  provisions  of  this  act,  they 
shall  be  a  credit  as  aforesaid,  and  cancelled.  And  ehonld  said 
company  fail  to  comply  with  the  provisions  of  this  section,  it 
shall  be  proceeded  against,  as  provided  in  the  fifth  section  of  this 
act." 

^^  Sec.  10.  Be  it  enacted,  that  the  provisions  of  this  act  shall  ex- 
tend to  and  embrace  the  Chattanooga,  Harrison,  Georgetown  & 
Gharlestown  R.  Co.,  the  Nashville  &  ITorthwestern  R.  Co.,  the 
Louisville  &  Nashville  R.  Co.,  the  Southwestern  R,  Co.,  the  Mc- 
Minnville  &  Manchester  R.  Co.,  the  Memphis  &  Charleston  R. 
Co.,  the  Nashville  &  Southern  R.  Co.,  the  Mobile  &  Ohio  R.  Co., 
the  Nashville  &  Memphis  R.  Co.,  the  Nashville  &  Cincinnati  R. 
Co.,  the  East  Tennessee  &  Georgia  R.  Co.,  the  Memphis,  Clarks- 
ville  &  Louisville  R.  Co.,  and  the  Winchester  &  Alabama  R. 
Co.,  so  far  as  the  main  trunk  roads  to  be  constructed  by  said 
companies  lie  within  the  limits  of  this  State,  and  not  otherwise,  and 
said  companies  shall  have  all  the  powers  and  privileges  *and  be 
subject  to  all  the  restrictions  and  liabilities  contained  in  this  act.'' 

^^Sec.  12.  Be.  it  enacted,  that  the  State  of  Tennessee  expressly 
reserves  the  right  to  enact  by  the  legislatui'e  thereof,  hereaiter,  all 
fiuch  laws  as  may  be  deemed  necessary  to  protect  the  interest  of 
the  State,  and  to  secure  the  State  against  any  loss  in  consequence 
of  the  issuance  of  bonds  under  the  provisions  of  this  act ;  but  in 
fiUCh  manner  as  not  to  impair  the  vested  rights  of  the  stockliolders 
of  the  companies. 

^^  Sec.  13.  Be  it  enacted,  that  it  shall  be  the  duty  of  the  gov- 
ernor, from  time  to  time,  when  there  shall  be  reliable  information 
given  to  him  that  any  railroad  company  shall  have  fraudulently 
obtained  the  issuance  of  bonds  of  this  State,  or  shall  have  obtained 
any  of  said  bonds  contrary  to  the  provisions  of  this  act,  he  shall 
notify  the  attorney-general  of  this  State,  whose  duty  it  shall  be 
forthwith  to  institute,  in  the  name  of  the  State,  a  suit  m  the  circuit 
or  chancery  court  of  the  county  of  the  place  of  business  of  the 
company,  setting  foith  the  facts;  and  when  the  fact  shall  satisfac- 
torily appear  to  the  court  that  any  of  said  bonds  shall  have  been 
fraudulently  obtained,  or  obtained  contrary  to  the  true  intent, 
meaning,  and  provisions  of  this  act,  then,  and  in  such  case,  the 
court  snail  order,  adjudge,  and  decree  that  said  road,  lying  in  the 
State,  with  all  the  property  and  assets  of  said  company,  or  a  suffi- 
ciency thereof,  shall  be  sold,  and  the  proceeds  shall  be  paid  into 
the  treasury,  and  it  shall  be  the  duty  of  the  comptroller  imme- 
diately to  vest  the  same  in  stocks,  creating  a  sinking  fund,  as  pro- 
vided for  in  the  seventh  section  of  this  act ;  and  said  company 
shall  forfeit  all  rights  and  privileges  undei;  the  provisions  of  this 


322  STEVENS  V.   RAILROAD  00KPANIE8. 

act,  and  the  stockholders  thereof  shall  be  individnallj  liable  for 
the  payment  of  the  bonds  so  fraudulently  obtained  by  such  com- 
pany, and  for  all  other  losses  that  may  fail  upon  the  State  in  con- 
sequence of  the  commission  of  any  other  fraud  by  such  company, 
excepting  such  stockholders  as  may  show  to  the  said  conrt  that 
they  were  ignorant  of  or  opposed  to  the  perpetration  of  such  frands 
by  the  company. 

"  Sec.  14.  Be  it  enacted,  that  in  the  event  any  of  the  roads, 
fixtures,  or  property  belonging  to  any  of  said  roads  shall  be  eold 
under  the  provisions  of  this  act,  it  shall  be  the  duty  of  the  gov- 
ernor to  appoint  an  agent  for  the  State,  who  shall  attend  said  sale 
and  protect  the  interest  of  the  State,  and  shall,  if  necessary  to  pro- 
tect said  interest,  buy  in  said  road  or  property  in  the  name  of  the 
State ;  and  in  case  said  agent  shall  purchase  said  road  for  the  State, 
the  governor  shall  appoint  a  receiver,  who  shall  take  possession  of 
said  road  and  property,  and  use  the  same  as  provided  for  in  the 
fifth  section  oi  this  act ;  and  said  receiver  shall  settle  with  the 
comptroller  semi-annually  until  the  next  meeting  of  the  general 
assembly." 

On  the  twenty-first  of  February,  1852,  an  act  was  passed  pro- 
viding for  the  identification  of  the  bonds  to  be  issued  to  the  several 
companies  under  the  act  of  February  11,  the  material  parta  of 
which  are  sections  7,  8,  and  9,  as  follows : 

^'  Sec.  7.  Be  it  further  enacted,  that  the  different  intenial-im- 

f)rovement  companies  to  whom  the  bonds  of  the  State  maybe 
oaned  under  the  different  acts  of  the  present  l^islature  shall  paj 
the  expenses  of  engraving  and  preparing  the  same. 

^^  Sec.  8.  Be  it  enacted,  that  the  governor  of  the  State  shall  cause 
to  be  engraved  and  printed  the  bonds  which  may  be  issued  under 
the  acts  of  the  present  general  assembly,  as  a  loan  made  to  internal 
improvement  companies;  and  the  said  bonds  shall  bear  date  on 
the  fii*st  day  of  January  prior  to  their  issuance,  and  the  coupons 
thereto  shall  be  payable  on  the  first  days  of  January  and  Jnlj  of 
each  year. 

*'  Sec.  9.  Be  it  enacted,  that  the  coupons  shall  be  signed  and 
numbered  by  the  comptroller,  and  the  bonds  shall  be  oonnt^^gned, 
sealed,  and  numberea  by  the  secretarv  of  State ;  and  upon  de- 
livering said  bonds  to  the  company  authorized  to  receive  the  same, 
the  secretary  of  state  shall  take  a  receipt,  reciting  the  number, 
date,  and  amount  of  said  bonds  in  a  well-bound  book  to  be  de- 
posited in  his  office,  and  the  comptroller  and  secretaiT  of  state  shall 
each  be  entitled  to  receive  twenty-five  cents  for  each  bond  so  pre- 
pared, to  be  paid  by  the  party  receiving  the  said  bond." 

By  sections  5  and  6  of  an  act  of  February  21, 1856,  the  sinking 
fund  proqisions  of  the  act  of  1852  were  changed  as  follows : 

^^  Sec.  5.  Be  it  further  enacted,  that  it  shall  be  the  duty  of  the 
several  railroad  companies  in  this  State  who  have  received,  or  maj 
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hereafter  receive,  bonds  of  the  State  or  the  indorsement  of  their 
bonds  by  the  State,  to  aid  in  the  construction  of  their  several  roads, 
under  toe  provisions  of  the  act  of  1851-52,  and  the  acts  amenda- 
tory thereto,  at  the  expiration  of  five  yeara  from  the  issuance  or 
indorsement  of  their  several  bonds,  annually  to  set  apart  and  pay 
over  to  the  treasurer  of  the  State  two  per  cent  per  annum  upon  all 
bonds  which  have  been  or  may  hereaiter  be  issued  or  indorsed  as 
aforesaid,  as  a  sinking  fund  K)r  the  ultimate  redemption  of  the 
bonds  issued  or  indorsed  as  aforesaid ;  which  sinking  fund,  when 
paid  over,  the  governor,  comptroller  of  the  treasury,  and  president 
of  the  Bank  of  Tennessee  shall  invest  in  the  bonds  of  the  State, 
and  reinvest  all  accruing  interest  in  like  securities ;  and  they  are 
hereby  constituted  a  board  of  commissioners  for  the  management, 
gOTerament,  and  control  of  said  sinking  fund. 

''Sec  6.  Be  it  further  enacted,  that  should  any  of  said  railroad 
companies  fail  or  refuse  to  comply  with  the  provisions  of  the  fifth 
section  of  this  act,  it  shall  be  the  duty  of  the  governor  forthwith  to 
notify  the  attorney-general  of  the  district  in  which  is  situated  the 
place  of  business  of  said  company  failing  or  refusing  as  aforesaid, 
of  the  fact ;  and  thereupon  the  attorney-general  sliau  immediately 
proceed  against  said  company  to  collect  said  sinking  fund,  in  the 
manner  prescribed  in  the  sixth  section  of  the  act  entitled  '  An  act 
to  establish  a  system  of  internal  improvements  in  this  State,'  passed 
February  11, 1852.'' 

By  another  act,  passed  March  20, 1860,  the  same  provisions  were 
fnrtner  amended  as  follows : 

*^  Section  1.  Be  it  enacted  by  the  general  assembly  of  Tennessee, 
that  the  money  or  bonds  that  have  heretofore  or  may  be  paid  by 
the  cities  or  railroad  companies  in  this  State  to  the  sinking-fund 
commi^ioiiers  by  the  first  of  January,  1860,  together  with  the  ao- 
cming  interest  thereon  to  that  date,  shall  be  passed  directly  to  the 
credit  of  the  party  having  so  paid  the  same,  and  be  a  release  to 
said  party  for  that  amount  on  toe  debt  due  by  them  to  the  State 
of  Tennessee. 

"Sec.  2.  Said  bonds  shall  be  all  cancelled  by  said  commissioners, 
and  if  indorsed  bonds  of  any  railroad  company  shall  be  cancelled 
as  hereinafter  provided  for  the  cancellation  of  State  bonds,  and 
shall  be  delivered  over  to  said  company  or  corporation,  taking  the 
president's  of  said  company  or  the  oflScer's  of  said  company  receipt 
for  the  same,  which  receipt  shall  be  filed  and  the  copy  of  the  same 
placed  upon  a  book  which  the  said  commissioners  shall  keep  for 
that  purpose.  If  State  bonds,  they  shall  be  cancelled  and  filed  in 
the  office  of  the  secretary  of  state  as  hereinafter  provided. 

"Sec.  3.  That  after  the  first  day  of  January,  1860,  all  railroad 
companies  or  city  corporations  who  have  or  may  hereafter  receive 
the  Donds  of  the  State,  or  its  indorsement  of  their  own  bonds  un- 
der the  general  internal-improvement  law  of  this  State,  or  any 
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other  law,  shall  be  required  to  pay  two  and  one  half  per  cent  per 
annum  as  a  sinking  fund  on  the  ainoaut  of  the  bonds  8o  iBsned  or 
indorsed  by  the  State  for  said  company  or  corporation,  to  be  paid 
in  equal  instalments  on  the  first  days  of  April  and  October,  fire 
years  after  the  date  of  said  bonds,  and  annually  thereafter. 

"  Sec.  4.  All  bonds  issued  during  any  one  year  shall  be  dated  on 
the  first  day  of  January  of  that  year. 

^^  Sec.  5.  Said  companies  or  corporations  may  pay  said  sinking 
fund  in  cash  or  in  the  like  character  of  bonds  that  may  hare  been 
issued  or  indorsed  by  the  State  for  said  company  at  their  face  or 
par  value. 

'^  Sec.  6.  If  paid  in  money,  the  commissioners  shall  inrest  it 
immediately  in  the  bonds  of  the  State,  and  shall  have  the  same 
cancelled  and  filed  as  heretofore  provided.  Such  bonds  are  to  be 
of  the  same  character  as  those  issued  to  such  company  or  corpon- 
tion. 

^'  Sec.  7.  The  sinking  fund,  when  paid,  in  all  cases  shall  be 
passed  directly  to  the  credit  of  said  company  or  corporation,  and 
be  a  release  to  said  company  or  corporation  from  that  amount  dne 
by  them  to  the  State.  The  commissioners  shall  issue  a  receipt  to 
each  company  or  coi*poration  for  such  payment,  retaining  a  dopli- 
cate  in  a  well-bound  Dook  kept  for  that  purpose. 

^^  Sec.  8.  Each  and  every  railroad  company  or  city  corporation 
shall  provide  the  interest  semi-annually,  as  now  provided  by  law^ 
on  the  amount  of  bonds  unpaid  at  the  time  said  interest  falls  dne, 
and  not  on  the  original  amount  issued  to  or  indorsed  by  the  State 
for  said  company  as  heretofore  pi'ovided. 

"  Sec.  9.  The  comptroller  of  the  State  shall  keep  a  r^ular  ac- 
count against  each  company  or  corporation,  charging  them  with 
the  amount  of  bonds  originally  issued  to  or  indor^d  for  said  com- 
pany or  corporation  by  the  State,  and  crediting  them  by  the 
amount  of  the  sinking  fund  paid,  and  shall  furnish  the  treasurer 
of  state  a  statement  oi  the  amount  due  by  each  company  or  cor- 

E oration  on  the  first  day  of  June  and  December  of  each  year,  that 
e  may  know  how  much  interest  each  company  or  corporation  has 
to  pay. 

"Sec.  10.  The  commissioners  of  the  sinking  fund  shall  cancel 
all  bonds  of  the  State,  as  soon  as  paid  in  or  purchased,  by  cnttiDg 
out  the  governor's  and  secretary  of  state's  names,  and  so  defacing 
each  coupon  that  it  cannot  by  possibility  be  used  or  circulated,  and 
shall  file  the  same  in  the  secretary  of  state's  office. 

"  Sec.  11.  This  law  shall  be  in  full  force  from  and  after  its  ^ 
sage,  and  shall  repeal  all  laws  in  conflict  with  it,  but  shall  not  be 
SQ  construed  as  otiierwise  to  afEect  any  law  on  the  subject  of  the 
sinking  fund  or  the  payment  of  interest  due  on  State  or  indcH^ 
bonds.      . 
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Under  these  statutes  State  bonds  were  from  time  to  time  issued 
to  the  several  enumerated  railroad  companies  in  the  following  form : 

« $1000.                                                                            $1000. 
"  No. .     TTnited  States  of  America.     No. . 

^^  Know  all  men  by  these  presents :  That  the  State  of  Ten- 
nessee  acknowledges  to  owe  to ,  or  order,  one  thousand  dol- 
lars of  the  lawful  money  of  the  United  States  of  America,  which 
the  said  State  promises  to  pay  in  the  city  of  New  York,  on  the 

' day  of y  18 — ,  with  interest  thereon  at  the  rate  of 

six  per  cent  per  annum,  according  to  the  tenor,  and  upon  the  pres- 
entation, of  tlie  coupons  hereunto  attached.  For  the  payments  of 
said  sums  of  money,  and  the  interest  thereon,  at  the  times  and 

; laces  and  in  the  manner  aforesaid,  the  faith  of  the  said  State  of 
eunessee  is  irrevocably  pledged,  this  bond  being  issued  in  pursu- 
ance and  by  authority  of  an  act  of  the  general  assembly  of  said 
8tate,  passed  February  11,  1852,  to  establish  a  system  of  internal 
improvements  in  said  State. 

^*In  testimony  whereof,  and  in  pursuance  of  the  acts  aforesaid, 
I»  ■; ,  governor  of  the  State  of  Tennessee,  have  hereunto  sub- 
scribed my  name  officially,  and  caused  the  same  to  be  countersigned 
bj  the  secretary  of  state,  with  the  great  seal  of  the  State  afloxed. 

"  [ .]    Done  at  the  executive  department  in  the  city  of 

Nashville,  this day  of ,  18—." 

To  which  was  attached  the  following  form  of  coupon : 

»(^  TheTbsasubeb  State  of  n^v 

OF  THE  Tennessee 

"  Will  pay  the  bearer  Thirtt  Dollass,  in  the  city  of  New  York, 
on  the  first  day  of  January,  1877,  being  the  semi-annual  interest 
then  falling  due  on  bond  No. . 

"  J.  0.  SUTIEELL,  80. 

"  Comptroller." 

Upon  the  issue  of  the  oonds,  receipts  were  executed  by  the  com- 
panies, respectively^ ,  in  the  form  required  by  the  statute,  in  a  well- 
boand  booK  deposited  in  the  office  of  the  secretary  of  state.  The 
bonds,  after  their  delivery,  were  sold  in  the  market  bv  the  I'espec- 
live  companies,  in  conjunction  with  the  State  commissioner,  and 
(he  proceeds  used  in  the  way  contemplate  by  the  statute.  No 
^mpkint  is  now  made  of  any  default  on  the  part  of  the  several 
panies,  whose  roads  are  involved  in  these  suits,  prior  to  the 
dvil  war.  After  the  beginning  of  the  war,  however,  but  few* 
ijments  were  made,  and  various  expedients  were  resorted  to, 
m  time  to  time,  for  relieving  the  companies  from  their  embar- 
ents.    In  1866  another  act  was  passed  authorizing  a  further 
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ifisne  of  State  bonds,  under  which  some  of  the  bonds  embraced  in 
these  snits  were  put  out.  In  this  act  the  provisions  as  to  the 
lien  for  the  security  of  the  payment  of  the  bonds  was  substantially 
the  same  as  in  the  act  of  1852.  None  of  these  devices,  however, 
accomplished  the  purpose  the  State  had  in  view,  and  on  the 
twenty-fifth  of  February,  1869,  '*An  act  to  liquidate  the  State 
debt,  contracted  in  aid  of  railroad  companies  in  the  State  of  Ten- 
nessee," was  passed.     That  act  is  as  follows : 

"  Whereas,  under  the  general  internal-improvement  laws  of  the 
State,  passed  fi*om  time  to  time,  aid  has  been  granted  to  various 
railroad  companies  by  the  loaning  of  six-per-cent  bonds  of  the 
State,  to  enable  said  companies  to  iron,  equip,  build,  and  bridsre, 
and  for  other  purposes,  which  is  now  secured  to  the  State  by  a 
first  mortgage  or  lien  on  the  franchise,  property,  and  fixtui-es  of 
respective  railroad  companies ;  and 

^'  Whereas,  it  is  desirable  for  the  general  welfare  of  the  State 
that  the  State  shall  be  reimbursed  such  amounts  as  have  been  ad- 
yanced  to  the  different  railroad  companies,  as  fast  as  may  be  prac- 
ticable; therefore,- 

^'  Section  1.  Be  it  enacted  by  the  general  assembly  of  t&e  State  of 
Tennessee,  that  the  respective  i^auroad  conipanies,  or  either  of 
them,  that  have  created  mdebtedness  to  the  State,  are  hereby  au- 
thorized to  repay  any  amount  of  the  principal  of  such  indebted- 
ness as  they  have  respectively  created  in  the  Donds  of  the  State,  in 
such  amount  and  at  such  times  as  may  be  practicable :  provided, 
however,  that  nothing  in  this  act  shall  be  so  construed  as  to  release 
said  railroad  companies  from  any  lien  which  the  State  may  have 
on  the  same  for  any  unpaid  interest  now  due  on  said  bonds  of  the 
State,  authorized  to  be  surrendered  by  this  act. 

'^  Sec.  2.  Be  it  further  enacted,  that  any  railroad  company  or 
companies  repaying  any  indebtedness  due  the  State  under  the  pro- 
vision of  this  act,  are  authorized  to  issue  bonds  of  equal  amount 
and  denomination  with  the  bonds  of  the  State  paid  and  delivered 
up  for  cancellation,  as  hereinafter  provided,  whicli  said  railroad 
bonds,  so  issued  in  lieu  of  any  amount  of  State  bonds,  shall  be 
certified  to  by  the  comptroller,  entered  in  a  book  to  be  kept  for 
that  purpose,  with  date,  number,  and  amount,  and  shall  be  a  lien, 
pro  rata  in  amount  and  of  equal  validity  and  effect  vrith  the  unre- 
tired  part  of  the  State  indebtedness,  upon  such  i*ailroad,  and  all  its 
property,'  franchises,  fixtures,  and  material. 

^'  Sec.  3.  Be  it  further  enacted,  that  in  order  to  facilitate  the 
railroad  companies  that  may  wish  to  avail  themselves  of  the  pro- 
visions of  this  act,  in  paying  the  indebtedness  due  to  the  State  re- 
spectively, they,  or  any  of  them,  are  hereby  authorized  to  consoli- 
date their  property,  in  whole  or  in  part,  with  other  railroad  com- 
panies, ana  issue  bonds  and  stock  as  provided  for  in  the  second 
section  of  this  act,  and  may  adopt  the  corporate  franchise  of  eiUier 
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.of  the  roads  as  the  Btockholders  may  elect,  and  each  railroad  com« 
paD J  paying  its  indebtedness,  and  snch  railroad  companies  as  may 
consoudate  under  the  provisions  of  this  act,  are  hereby  authorized 
to  determine,  by  a  vote  of  the  stockholders  of  said  company  or  con- 
solidated companies,  the  number  of  directors  of  sucn  company, 
and  elect  the  same  under  the  new  organization,  and  that  the  said 
directors,  so  elected,  shall,  according  to  the  by-laws  and  rules  of 
said  corporation,  elect  one  of  their  number  president  of  said  com- 
pany. 

^'  Sec.  4.  Be  it  further  enacted, .  that  the  comptroller  of  the 
State  shall  receive  from  the  railroad  companies,  or  any  of  them, 
bonds  of  the  State  in  such  amounts  as  may  be  presented,  and  can- 
cel the  same  in  the  presence  of  the  officer  or  agent  of  the  railroad 
company  paying  them  in,  and  execute  to  the  said  railroad  com- 
pany or  companies  duplicate  receipts  for  the  amount  and  number 
of  said  bonds  so  paid  in ;  and  it  snail  further  be  the  duty  of  the 
comptroller  to  certify  on  the  bonds  of  any  railroad  company  or  com- 
panies, repaying  indebtedness  due  to  the  State,  that  the  same  has 
been  paid,  and  tliat  the  so  certified  (bonds)  are  secured  by  first  mort- 
^ag^ :  provided,  that  said  railroad  companies  shall  liquidate  their 
indebtedness  prior  to  the  maturity  of  the  bonds  that  have  caused 
indebtedness :  and  be  it  further  provided,  that  said  bonds,  when  said 
executed  by  the  respective  railroad  companies,  or  either  of  them, 
shall  be  deposited  with  the  comptroller  of  the  State,  whose  duty  it 
shall  be  to  deliver  said  bonds,  or  any  number  of  them,  to  the  presi- 
dent and  directors  of  the  company,  on  the  deposit  by  said  president 
and  directors,  or  authorized  agent,  of  an  equal  amount  of  the  six- 
per-cent  bonds  of  the  State  of  Tennessee,  with  unpaid  coupons 
attached,  and  the  company's  first-mortgage  bonds,  autnorized  to  be 
issued  by  this  act,  shall  have  no  validity  or  value  except  the  comp- 
troller's certificate  is  affixed  on  the  face  of  each  bond  that  said 
bond  is  executed,  and  issued,  and  by  virtue  of  law  takes  the  place 
of  a  bond  of  the  State,  and  is  the  first-mortgage  bond. 

"  Sec.  5.  Be  it  further  enacted,  that  the  comptroller  shall  be  en- 
titled to  a  fee  of  one  dollar  on  each  thousand  dollars  of  the  bonds 
certified  as  aforesaid,  to  be  paid  by  the  railroad  company  for  which 
the  same  is  done ;  and  it  shall  be  lawful  for  the  comptroller  to  dis- 
charge the  duties  imposed  by  this  act,  by  and  through  an  agent  in 
the  city  of  New  York ;  and  all  the  provisions  of  this  act  shall 
attach  to  and  become  a  part  of  the  charter  of  any  railroad  com- 
pany or  companies  acting  under  it. 

"  Sec.  6.  Be  it  further  enacted,  that  by  and  with  the  consent  c^ 
the  board  of  directors  of  anv  railroad  company  in  this  State  under 
the  general  improvement  law  passed  the  eleventh  of  February, 
1852,  and  all  the  amendments  tnereto,  that  any  person  or  corpora- 
tion may,  by  paying  the  indebtedness  of  such  railroad  company  to 
the  State  in  the  hoiuls  of  the  State,  as  provided  for  by  the  law,  be. 
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and  tliey  are  hereby,  substituted  and  entitled  to  all  the  liens  against 
said  company  for  the  payment  of  said  debt  that  the  State  had  or 
has  by  law,  and  the  governor  and  secretary  of  state  shall  give 
such  party  or  parties  paying  such  indebtedness  a  certificate  shoe- 
ing the  facts,  which  shall  be  evidence  against  said  company  of  sdcIi 
indebtedness  to  said  individuals  or  corporations. 

"  Sec.  7.  Be  it  further  enacted,  that  any  person  or  persons  may, 
with  the  consent  and  approbation  of  any  railroad  company  vbich 
is  indebted  to,  and  for  which  the  State  of  Tennessee  holds  a  lien. 
pay  the  said  debt,  so  far  as  the  State  is  concerned,  in  the  bonds  of 
the  State,  or  any  coupons  of  bonds  at  par,  and  the  person  or  per- 
sons so  pacing  the  debt  of  any  railroad  company  witli  the  ooDsent 
of  such  railroad  company  shall,  upon  filing  witn  the  treasurer  of 
this  State  the  written  assent  of  said  railroad  company,  under  the 
corporate  seal  of  said  railroad  company,  be  entitled  to  have  and 
hold  all  the  lien  or  liens  which  the  State  of  Tennessee  had  or  has 
upon  said  railroad  or  its  property,  and  sbajl  have  the  same  right  to 
enforce  the  same  which  the  State  of  Tennessee  had ;  the  object 
and  intent  being  to  place  the  person  or  persons  so  paying  ^nth  the 
consent  of  said  railroad  company  in  the  same  position  and  with  the 
same  rights  which  the  State  of  Tennessee  had  pi*evious  to  and 
before  the  said  payment,  and  with  full  power  to  enforce  the  same. 

"  Sec.  8.  Be  it  further  enacted,  that  any  pei*son  or  persons  who 
may,  with  the  consent  and  approbation  of  any  railroad  company. 
pay  any  part  or  portion  of  the  indebtedness  of  such  company  a^ 

provided  in  sec. ,  shall  have,  hold,  and  be  subrogated  hi  all 

the  rights,  privileges,  and  lien  or  liens  of  the  State,  to  the  extent 
of,  and  in  proportion  to,  the  amount  of  such  indebtedness,  with 
the  same  rights  and  privileges  the  State  now  has,  to  the  extent  of 
such  payment  or  payments :  provided,  the  passage  of  this  act  shall 
not  decrease  the  Ben  of  the  State  upon  any  railroad  of  the  State 
until  the  entire  claim  of  the  State  is  fully  liquidated ;  or  affect  the 
interest  of  the  present  bondholders  of  the  State :  provided,  that 
railroad  companies  which  have  issued  second-mortgage  bondf, 
availing  themselves  of  the  provisions  of  this  act,  shall  file  with  the 
comptroller  bonds  of  the  same  series  as  those  loaned  to  such  com- 
pany,  for  which  the  State  holds  a  first-mortgage  lien :  provided, 
the  bonds  to  be  issued  by  the  company,  under  the  provisions  of 
this  act,  shall  not  have  a  longer  time  to  run  than  tihe  bonds  of  the 
State  thus  released  and  cancelled. 

"  Sec.  9.  Be  it  further  enacted,  that  this  act  shall  take  effect  from 
and  after  its  passage." 

At  the  next  session  of  the  general  assembly,  January  8, 1870. 
this  act  was  amended  as  follows : 
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^As  Act  fob  the  Payment  of  the  State  Debt. 

'^  Section  1.  Be  it  enacted  by  the  general  assembly  of  the  State 
of  Tennessee,  that  an  act  entitled  ^  An  act  to  liquidate  the  State 
debt  contracted  in  aid  of  railroad  companies  in  the  State  of  Ten- 
neseee,'  passed  February  25,  1869,  be,  and  the  same  is  hereby, 
amended  so  as  to  allow  any  railroad  company  which  may  be  in- 
debted to  the  State  by  reason  of  the  bonds  of  the  State  loaned  to 
said  railroad  company,  to  pay  into  the  State,  in  liquidation  of  the 
principal  of  said  indebtedness,  any  of  the  legally  issued  six-per- 
cent bonds  of  the  State  of  Tennessee  outstanding,  without  regard 
to  series  or  number;  and  such  payment  shall,  to  the  extent  made, 
be  a  fnll  and  perfect  discharge  of  the  lien  which  the  State  holds 
upon  the  property  of  such  railroad  company,  held  by  virtue  of  the 
bonds  of  tne  State  issued  to  such  railroad  company,  whether  they 
be  the  same  bonds  or  the  same  series  of  bonds  issued  to  said  com- 
pany nnder  the  act  passed  February  11,  1852,  and  acts  amend- 
atory thereof,  or  not. 

^'Sec.  2.  Be  it  further  enacted,  that  railroad  companies  issuing 
their  own  mortgage  bonds,  under  the  provisions  of  the  act  which 
this  is  intended  to  amend,  be  allowed  to  fix  the  rate  of  interest 
which  the  said  bonds  of  the  railroad  company  are  to  bear,  and  all 
laws  in  conflict  are  hereby  repealed :  provided,  that  when  said 
railroad  companies  owe  interest  already  due,  coupons  past  due 
shall  be  taken  by  the  comptroller  or  treasurer  in  discharge  of  such 
indebtedness  for  interest. 

"Sec.  3.  Be  it  further  enacted,  that  when  any  company,  under 
the  provisions  of  this  act,  shall  pay  into  the  treasury  of  the  State 
bonds  which  have  been  issued  by  the  State  to  said  company,  the 
said  bonds  shall  be  cancelled;  but  should  any  company,  in  dis- 
chai^  of  its  own  debts,  pay  into  the  treasury  any  bonds  that  were 
issued  to  other  companies  that  may  still.be  indebted  to  the  State, 
^nch  bonds  so  paid  in  shall  not  be  cancelled,  but  shall  be  held  by 
the  State  as  purchased  bonds,  retaining  a  lien  for  the  State  upon 
the  road  to  which  said  bonds  were  origmally  issued  until  the  oebt 
of  gaid  road  to  the  State  shall  be  fully  discharged  when  the  bonds 
?o  held  shall  be  cancelled  :  provided  that  the  provisions  of  this  act 
shall  not  be  so  construed  as  to  allow  the  payment  and  satisfaction 
of  debts  created  by  bonds  issued  bv  the  State,  and  upon  which  the 
State  is  secondarily  liable,  nor  to  the  payment  of  the  sinking  fund, 
now  required  by  law,  of  the  railroad  companies  of  this  State. 

"Sec.  4.  Be  it  further  enacted,  that  this  act  shall  take  effect 
from  and  after  its  passage." 

Fnder  these  statutes  the  companies  whose  roads  are  involved  in 
&e  present  suits  against  the  Memphis  &  Charleston  B.  Co.,  the 
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Louisville,  Nashville  &  Great  Southern  R.  Co.,  the  Nashville  & 
Dscatur  R,  Co.,  the  Nashville,  Chattanooga  &  St.  Louis  R.  Co., 
the  East  Tennessee,  Virginia  &  Georgia  K.  Co.,  the  Chicaffo,  St. 
Louis  &  New  Orleans  R.  Co.,  the  Memphis  &  Tennessee  K.  Co., 
and  the  Mobile  &  Ohio  R.  Co.,  by  the  use  of  substitution  bonds 
or  otherwise,  obtained  from  the  State  a  discharge  of  the  liens  upon 
their  property  under  the  act  of  February  11,  1852,  and  the  acts 
amendatory  tnereof,  so  far  as  the  State  had  the  right  to  execute 
such  a  discharge.  In  doing  so,  however,  they  used,  to  some  extent, 
other  State  bonds  than  those  which  were  issued  to  them  originally 
under  the  provisions  of  the  act.  The  bonds  so  issued  and  not  re- 
turned to  ttie  State  constitute  the  causes  of  action  on  which  these 
suits  are  brought  against  the  companies  above  named. 

To  provide  for  cases  where  the  companies  failed  to  meet  their  ob- 
ligations to  the  State  under  the  act  of  1852,  and  did  not  comply 
with  the  provisions  of  the  acts  of  1869  and  1870,  an  act  of  Decem- 
ber 21,  1870,  was  passed,  in  which,  after  reciting  as  follows : 
"Whereas,  in  the  recent  attempt  to  sell  the  State's  interest  in  said 
roads,  various  legal  questions  arose,  presenting  serious  obstacles  to 
a  sale  under  the  act  of  1870,  which  it  is  deemed  expedient  and 
necessary  to  obviate  before  the  interest  of  the  State  in  said  roads 
shall  be  again  offered  for  sale ;  and  whereas,  by  the  act  of  1872,  c. 
151,  §  12,  the  right  is  expressly  reserved  to  the  State  to  enact  all 
such  laws  in  the  future  as  shall  be  deemed  necessaiy  to  protect 
the  interest  of  the  State,  and  to  secure  the  State  against  any  loss  in 
consequence  of  the  issuance  of  bonds  under  the  provisions  of  said 
act,  in  such  manner  as  not  to  impair  the  vested  rights  of  stock- 
holders of  the  companies," — provision  was  made  for  a  summary 
proceeding  to  foreclose  the  lien  vested  in  the  State,  under  the  act 
of  1852,  and  the  several  amendatory  acts,  by  filing  a  bill  in  equity, 
in  the  court  of  chancery  at  Nashville,  a^inst  the  delinquent  com- 
panies, to  obtain  a  decree  for  the  sale  of  the  interest  of  the  State 
in  their  property.  In  this  act  it  was  provided  that  the  purchase 
money  might  **  be  discharged  in  any  of  the  outstanding  legal  bonds 
of  the  State;"  and  that  upon  the  sale  of  any  of  the  franchises  of 
either  of  the  companies,  "  all  the  rights,  privileges,  and  immunities 
appertaining  to  the  franchises  so  sold  under  its  act  of  incorporation 
and  the  amendments  thereto,  and  the  general  improvement  law  of 
the  State  and  acts  amendatory  thereof,  shall  be  transferred  to  and 
vest  in  such  purchaser ;  ana  the  purchaser  shall  hold  said  fran- 
chise subject  to  all  liens  and  liabilities  in  favor  of  the  State,  as 
now  provided  by  law,  against  the  railroad  companies." 

Under  the  provisions  of  this  act  the  liens  on  the  roads  involved 
in  the  suits  against  the  Memphis,  Clarksville  &  Louisville  R.  Co., 
the  Nashville  &  Northwestern  R.  Co.,  the  McMinnville  &  Man- 
chester R.  Co.,  the  Winchester  &  Alabama  R.  Co.,  the  Cincinnati^ 
Cumberland  Gap  &  Charleston  R.  Co.,  and  the  Kuoxville  &  Ken- 
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tacky  R.  Co.  were  all  foreclosed,  and  the  property  sold  under  de- 
crees which  reserved  the  lien  of  tlie  State  referred  to  in  the  stat- 
ute "as  far  as  may  be  necessary  to  secure  the  purchase  money 
as  aforesaid,  and  the  other  rights  of  the  State  under  the 
decree  in  this  cause  and  the  said  acts  of  the  legislature." 
Payments  of  the  jmrchase  money  were  made  in  bonds  of 
the  State  of  Tennessee  without  distinction.  Bonds  of  the  State, 
issued  to  the  companies  that  constructed  the  foreclosed  roads,  not 
taken  up  at  these  sales  or  otherwise  by  the  State,  are  the  causes  of 
action  embraced  in  the  suits  against  the  last-named  companies,  and 
the  defendants  in  those  suits  now  claim  the  property  under  the 
purchases  at  the  foreclosure  sales,  free  of  all  liens  in  favor  of 
the  State  or  its  bondholders. 

The  circuit  courts  dismissed  the  bills  in  all  the  suits,  and  these 
appeals  were  taken  from  the  several  decrees  to  that  effect. 

The  question  which  lies  at  the  foundation  of  all  these  suits  is 
whether  the  statutory  lien  with  which  the  State  of  Tennessee  was 
invested  upon  the  issue  of  its  bonds  to  railroad  companies  under 
the  internal-improvement  act  of  February  11,.  1852,  and  the  sev- 
eral acts  amendatory  thereof,  bound  the  property  of  the  company 
to  which  the  issue  was  made  for  the  payment  of  the  bonds  so  issued, 
and  the  interest  thereon,  to  the  several  holders  thereof,  or  only  to 
the  State ;  for,  if  to  the  State  alone,  it  is  conceded  the  lien  has  been 
discharged,  and  is  no  longer  operative.  The  precise  point  of  the  in- 
quiry is  for  whose  benefit  the  lien  was  created.  Was  it  the  State  or 
tne  bondholders,  or  both  the  State  and  the  bondholders  ?  The  lien 
which  was  vested  in  the  State  was  as  security  for  the  pay- 
ment by  the  company  of  "all  of  said  bonds  issued  to  the 
company,  as  provided  m  this  act,  and  for  the  interest  accruing 
on  said  bonds.  This  is  the  language  of  the  provision  for  the 
final  lien  which  was  to  attach,  on  the  completion  of  the  whole 
road,  to  "  all  the  property  owned  by  the  company,  as  incident  to, 
or  necessary  for,  its  business."  Section  4.  To  whom  this  pavment 
was  to  be  made  is  nowhere  stated  in  express  terms.  In  the  absence 
of  anything  to  the  contrary,  the  implication  would  undoubtedly  be 
that  it  must  be  to  the  holder  of  the  bond,  as  he  was  the  person  to 
whom  the  bond,  as  a  bond,  was  payable ;  but  if,  on  an  examina- 
tion of  the  whole  statute,  in  the  light  of  surrounding  circumstances, 
and  interpreting  it  with  reference  to  the  subject-matter  of  the  leg- 
islation, it  appears  that  the  intention  was  to  secure  only  a  payment 
to  the  State  of  the  debt  incurred  by  the  company  on  the  loan  of 
the  bond,  there  is  nothing  in  the  langnage  employed  to  express 
the  legislative  will,  which  necessarily  extends  the  operation  of  the 
statute  beyond  what  is  required  to  give  effect  to  sucn  an  intention. 
It  may  be  that  the  legislature  used  the  phrase  '^  payment  of  the 
bonds  and  the  accrumg  interest  thereon  "  to  express  the  idea  of 
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^^  payment  to  the  State  for  the  bonds,''  and  if  it  did,  the  statutory 
lien  will  stand  only  as  security  for  such  a  payment. 

The  liability  of  the  companies  to  the  bondholders,  if  any  there 
be,  rests  alone  on  the  statute,  which  contemplated  loans  by  the 
State  of  its  own  bonds  to  the  several  companies  in  aid  of  the  pub- 
lic works  they  were  respectively  engaged  in  constructing.  The 
KTBsnL  ^°^^  were  to  be  "coupon  bonds  of  the  State  of 
FACE*TH08E  OF  Teunessee."  This  implies  State  bonds  with  coupons 
'^""  for  interest  attached  in  the  ordinary  form  tlien  in  use, 

whereby  the  faith  of  a  State  of  the  United  States  was  pledged  for 
their  payment.  Such  must  have  been  the  understanding  of  all 
parties  at  the  time,  for  the  bonds  actually  issued  were  of  that  kind, 
and  on  their  face  bound  only  the  State.  The  law  made  no  provi- 
sion for  naming,  either  in  or  upon  a  bond,  the  particular  company 
in  whose  favor  it  was  issued.  iTeither  did  the  bonds  themselves, 
as  issued,  contain,  by  indorsement  or  otherwise,  any  obligation 
whatever  on  the  part  of  the  companies.  They  were  State  bonds, 
pure  and  simple,  "issued  in  pursuance  and  by  authority  of  an  act 
of  the  general  assembly  of  said  State,  passed  February  11,  1852." 
They  were  not  even  made  payable  to  the  companies  to  which  they 
were  respectively  issued,  but  went  on  the  market  as  coupon  bonds 
of  the  State  of  Tennessee,  payable  to  the  bearer  thereof,  and  ap- 
parently nothing  else.  In  this  form  they  were  bought  and  sold  by 
dealers  and  investors  in  public  securities.  So  that  the  point  to  be 
determined,  from  an  examination  of  the  statute,  is  whether  a  State, 
when  lending  its  own  bonds  and  taking  back  security  for  their 
payment,  intended  to  protect  those  who  might  afterwards  become 
the  holders  of  the  bonds  against  the  consequences  of  its  own  repu- 
diation or  inabilitv  to  pay,  or  only  to  indemnify  itself  against  loss 
by  reason  of  the  loan  of  its  credit  to  those  who  were  engaged  in 
constructing  its  great  works  of  internal  improvement.  To  say 
the  least,  the  strong  presumption  is  that,  in  sach  a  transaction,  the 
purpose  of  a  State  would  be  to  protect  itself,  and  not  to  secure  its 
own  pledffe  of  faith  to  the  bondnolders  by  a  mortgage  from  those 
to  whom  its  credit  was  loaned. 

Such  being  the  subject-matter  of  the  legislation,  we  proceed  to 
inquire  what  the  payment  was  which  the  State  intended  to  secure 
bv  the  statutory  lien  with  which  it  was  to  be  invested.  It  was  to 
be  a  payment.  This  implies  a  debt  from  him  who  pays  to  him 
who  is  to  receive,  and  that  when  the  payment  is  complete  the 
debt  will  be  discharged.  It  is  not  claimed  that  a  borrowing  com- 
pany was  to  incur  two  debts  by  accepting  a  loan  under  the  statute, 
— one  to  the  State,  and  the  other  to  those  who  might  become  the 
purchasers  or  holders  of  the  borrowed  bonds.  The  obligation  waa 
to  pay  the  bonds  once,  not  twice,  and  the  payment  was  to  be  made 
at  the  time  and  in  the  way  provided  by  tne  law.  Who,  then,  be- 
came  the  creditor  of  the  borrowing  company  when  it  incurred  its 
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■ 

debt  for  the  borrowed  bonds  ?    Was  it  the  State  or  the  bond- 
holders? 

Much  stress  was  laid  in  the  argutnent  on  the  provision  in  section 
3,  '^  that  so  soon  as  the  bonds  of  the  State  shall  be  issued  .  •  .  they 
ehall  constitute  a  lien,"  etc.;  and  it  was  insisted  that,  as  the  bond 
constitutes  the  lien,  and  the  lien  is  but  an  incident  of  the  debt,  the 
lien  must  continue  and  follow  the  bond  in  the  hands  of  the  holder 
thereof  until  it  is  finally  paid  and  taken  up  by  the  company. 
From  this  it  was  argued  that  the  bondholder  must  be  the  creditor, 
within  the  meaning  of  the  statute,  and  that  a  payment  would  not 
be  complete  so  as  to  discharge  the  debt  of  the  company  until  it 
was  made  to  him.  Similar  language  was  used  in  a  statute  of  South 
Carolina,  passed  December  20, 1856,  to  aid  in  the  constrnction  of  the 
Charleston  &  Savannah  R.,  under  which  the  State  guar-  ^^^  ^  ^^^ 
an  tied,  by  indorsement,  the  bonds  of  the  railroad  com-  »^^^  ">»"»' 
pany,  and  it  was  provided  "  that  so  soon  as  any  such  state pwmcipai. 
bonds  shall  have  been  indorsed  as  aforesaid  .  .  .  they 
shall  constitute  a  lien,"  etc.  This  it  was  held  by  the  supreme  court 
of  that  State  in  Hand  t;.  Savannah  &  C.  R.  Co.,  12  S.  C.  314,  vested 
in  the  State  a  lien,  not  merely  for  its  own  protection  against  the 
guaranty,  but  also  for  the  better  security  of  the  bonds  themselves, 
into  whosesoever  hands  they  might  fall.  But,  as  this  court  had 
occasion  to  say  in  Railroad  Cos.  v.  Schutte,  103  U.  S.  140;  s.  c,  3 
Am.  &  Eng.  R.  R.  Cas,  1,  "  contracts  created  by,  or  entered  into 
nnder,  the  authority  of  statutes,  are  to  be  interpreted  according  to 
the  language  used  in  each  particular  case  to  express  the  obligation 
assumed.  .  .  .  Every  statute,  like  every  contract,  must  be  read  by 
itself,  and  it  no  more  follows  that  one  statutory  contract  is  lik^ 
another,  than  that  one  ordinary  contract  means  what  another  does. 
«  •  .  It  must  be  determined  from  the  language,  used  in  each  par- 
ticular case,  what  has  been  done,  or  agreed  to  be  done,  in  that 
case."  Under  the  South  Carolina  statute  the  primary  liability  for 
the  payment  of  the  bonds  to  the  respective  holders  thereof  rested 
on  tne  company,  and  the  State  was  bound  only  as  surety.  This 
was  shown  on  the  face  of  the  bonds  themselves,  and  the  language 
of  the  statute  was,  therefore,  to  be  construed  with  that  as  the 
subject-matter  of  the  legislation ;  that  is  to  say,  a  guaranty  by  the 
State  of  the  obligations  of  the  railroad  company.  Here  the  State 
is  the  primary  obligor,  and  the  legislation  is  with  reference  to  a 
loan  of  State  bonds,  on  which  the  railroad  companies  are  in  no 
way  to  appear  as  bound.  The  liability  of  the  companies  grows 
out  of  the  borrowing  of  State  bonds,  to  be  sold  in  the  market  as 
State  bonds,  and  apparently  nothing  but  State  bonds.  The  loans 
were  to  be  by  the  State  to  the  cotnpanies,  and  the  object  was  to 
secure  the  payment  of  the  loans.  It  may  well  be  that  the  same 
language  when  applied  to  one  class  of  securities  means  one  thing, 
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and  when  applied  to  another  class  something  else.  The  qaestiou 
now  is,  what  does  it  mean  in  this  case  ? 

The  fact  which  establishes  the  lien  is  the  issue  of  bonds  by  the 
State  to  a  company ;  that  is  to  say,  the  delivery  of  bonds  by  the 
State  to  a  company  under  the  contract  of  loan.  The  lien  attaches 
Lxnr  cRBATED  ^  soon  as  the  delivery  is  complete,  and  when  there  is 
5o»S^^«Sr  no  obligation  on  the  part  of  the  company  to  the  hold- 
'^^*  ers  for  the  payment  of  the  bonds,  because  the  company 

is  itself  the  holder,  ana  there  can  be  no  obligation  of  payment  by 
itself  to  itself.  But  the  delivery  of  the  bonds  by  the  State  to, 
and  their  acceptance  by,  a  company,  created  at  once  an  obligation 
on  the  part  of  the  company  to  pay  the  loan,  or,  what  is  the  same 
thing,  pay  the  bonds  to  the  State.  That  it  was  the  purpose  of  the 
statute  to  secure  the  performance  of  this  obligation  on  the  part  of 
the  companr  is  shown  by  the  fact  that  from  the  moment  of  the  deliv- 
ery of  the  first  bond  to  the  company,  and  before  tlie  bond  could  be 
negotiated  by  a  sale  or  transfer  to  a  third  person,  a  lien  was  vested  in 
the  State  by  the  very  act  of  delivery  upon  all  the  property  of  the 
company  then  acquired,  or  thereafter  to  be  acquired,  superior  to 
any  other  lien  or  incumbrance  which  could  be  created  by  the  com- 
pany afterwards.  This  is  the  express  provision  of  the  last  para- 
graph in  section  4 ;  and  while  it  is  said  once  in  the  entire  act  that 
tne  bonds  shall  constitute  the  lien,  it  is  repeated  again  and  again 
that,  upon  the  issue  of  the  bonds,  the  State  shall  be  invested  with 
a  lien,  etc.  The  only  place  where  it  is  stated  tliat  the  bonds  shall 
constitute  a  lien  is  that  in  which  provision  is  made  for  the  issue 
on  the  completion  of  the  first  section  of  thiiiiy  miles,  and,  before 
the  sentence  in  which  this  expression  appears  is  completed,  it  is 
declared  that  the  lien  is  to  vest  "upon  the  issuance  of  the  bonds 
and  by  virtue  of  the  same."  But  when  the  whole  road  is  com- 
pleted, and  the  lien  is  established  on  all  the  property  owned  by 
the  company  as  incident  to  and  necessary  for  its  business,  the  Ian- 
^age  is :  "And  when  the  whole  of  said  road  shall  be  completed 
tne  State  of  Tennessee  shall  be  invested  with  a  lien  .  .  .  for  the 
payment  of  all  of  said  bonds  issued  to  the  company  as  provided 
m  this  act,  and  for  the  interest  accruing  on  said  bonds."  This 
shows  unmistakablv  that  the  State  attached  no  special  impoilance 
to  the  particular  phraseology  of  section  3,  with  reference  to  the 
issue  for  the  first  thirty  mUes  of  the  road.  The  evident  purpose 
of  the  whole  provision  was  to  vest  in  the  State  a  lien  to  secure  the 
obligation  which  the  company  assumed  in  consideration  of  the 
State  bonds  issued  to  it  in  aid  of  works  of  internal  improvement 
to  be  constructed  for  the  benefit  of  the  public.  If  that  obligation 
was  to  pay  the  bonds  to  the  several  persons  who  might  become  the 
holders  thereof,  then  the  security  would  run  with  the  bond  ;  but 
if  the  obligation  was  to  pay  the  State  for  the  bonds^  the  security 
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would  inure  only  to  the  benefit  of  the  State,  and  be  enbject  to  the 
control  of  the  State,  without  regard  to  the  bondholders. 

The  lien  was  to  be  ^^  for  the  payment  of  all  of  said  bonds  issued 
to  the  company,  as  provided  for  in  this  act,  and  for  the  interest 
accruing  on  said  bonds."  It  was,  as  has  been  seen,  to  befi^in  as  soon 
as  the  bonds  were  put  into  the  hands'  of  the  company,  for  it  was 
then  and  by  that  act  that  the  liability  of  the  company  under  the 
statute  was  created.  At  that  time  no  one  but  the  State  ^ 
could  be  interested  in  the  security,  and  at  that  time  *o  nmShSS 
clearly  the  lien  operated  only  as  security  for  the  pay-  **'  "°"^ 
ment  of  the  loan  of  the  bonds.  This  could  be  made  by  a  return 
of  the  bonds  themselves  or  in  any  other  way  provided  in  the  stat- 
nte.    A  return  of  the  bonds  to  the  State  would  not  technically 

1>ay  the  bonds,  but  it  would  pay  the  loan,  and  thus  cancel  the  ob> 
igation  of  the  company  to  the  State  and  discharge  the  lien.  This 
brings  us  to  the  inquiry  whether  provision  was  made  in  the  statute 
for  payment  by  the  company  in  some  other  way  than  by  taking  up 
the  Donds  from  the  several  holders  thereof,  and  if  so,  to  whom  and 
how. 

The  obligation  under  the  statute  is  to  pay  the  bonds  and  the  in- 
terest accruing  thereon.  This  clearly  means  payment  of  the  bonds  , 
and  the  interest  in  the  way  provided  by  the  statute,  if  there  be 
any.  As  the  liability  of  the  company  to  pav  at  all  grows  out  of 
the  statute,  it  follows  that  if  a  particular  moae  of  payment  is  pro- 
vided for  in  the  statute,  payment  in  that  mode  is  all  the  company 
can  be  required  to  make.  Looking  then  to  the  statute,  we  find 
that  provision  is  made  in  one  part  for  the  payment  of  interest  and 
the  enforcement  of  that  obligation  of  the  company,  and  in  other 
parts  for  the  payment  of  principal. 

1.  As  to  interest.  Section  5  makes  it  the  duty  of  a  company  to 
deposit  in  the  Bank  of  Tennessee,  at  least  fifteen  days  before  cou- 
pons for  interest  on  any  of  the  bonds  issued  to  that  company  fall 
due,  an  amount  of  money  sufficient  to  pay  such  interest,  including 
excliange  and  necessary  commissions,  or  satisfactoj^  evidence  that 
it  has  been  paid  or  provided  for.  The  Bank  of  Ten-  pj^^^^gj^,^  ^^ 
nessee  was  established  by  the  act  of  January  19,  1838,  tayksst  op  a- 
**  in  the  name  and  for  the  benefit  of  the  State,"  and 
"  the  faith  and  credit  of  the  State  "  were  "  pledged  "  for  its  sup- 
port. The  State  was  its  only  stockholder,  and  was  entitled  to  all 
the  profits  of  its  business.  It  was  the  fiscal  a^nt  of  the  State, 
and  was  practically  the  treasury  in  which  all  public  moneys  were 
kept.  The  State  treasurer  held  none  of  the  State  funds  in  his  own 
hands,  but  deposited  them  all  in  the  bank,  where  they  were  placed 
to  the  credit  of  the  "  Treasurer  of  Tennessee,"  and  subject  to  his  • 
checks,  drawn  according  to  law,  and  countersij^ned  bv  the  comp- 
troller. Other  accounts  connected  with  the  nnancial  business  of 
the  State  were  kept  in  the  books  of  the  bank,  headed  ^'  Interest  on 
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State  boDda,"  ^^  Intereet  paid  on  State  bondS)'' "  Bailroad  companies 
for  interest,'^  and  otherwise.  The  entries  made  in  the  Dooks 
showed  the  amount  which  each  railroad  company  paid  in  for  inter- 
est, but  the  payments  were  all  passed  to  the  creait  of  the  State, 
either  in  the  treasurer's  general  account,  or  in  the  account  headed 
"  Interest  on  State  bonds."  The  bank  paid  the  interest  on  all  State 
bonds  without  reference  to  the  purpose  for  which  they  were  issued. 
It  had  correspondents  in  Kew  York  and  Philadelphia  through 
whom  such  payments  were  made,  and  these  agents  took  up  the 
coupons  when  presented  and  forwarded  them  to  the  bank,  by 
which  they  were  handed  over  to  the  proper  State  ojfficers.  The 
moneys  paid  in  by  railroad  companies  for  interest  were  sent  with 
other  moneys  of  the  State  to  the  Kew  York  and  Philadelphia 
agents,  by  whom  they  were  paid  out  upon  coupons,  no  distinction 
being  made  as  to  the  different  kinds  of  bonds.  The  agents  kept 
no  accounts  with  the  companies,  and  neither  they  nor  the  bank 
knew  what  bonds  had  been  issued  to  any  particular  company.  No 
attempts  were  made,  either  by  the  bank  or  its  agents,  to  classify  or 
identify  coupons,  when  paid,  as  being  coupons  from  bonds  issued 
to  one  company  or  another. 

In  the  books  of  the  treasurer  of  the  State  there  was  an  account 
headed  ^'  Bank  of  Tennessee,"  the  reverse  of  that  kept  by  the  bank 
in  the  naraQ  of  the  treasurer.  There  was  also  an  account  headed 
^^  Interest  oh  capitol  bonds,"  in  which  was  shown  the  interest  paid 
on  bonds  issued  for  the  State-house.  Besides  this  there  was  an 
account  headed  "  Interest  on  internal-improvement  bonds,"  show* 
ing  the  gross  amount  paid  out  on  such  bonds,  but  not  by  whom 
the  money  was  furnished,  nor  the  numbers  or  character  of  the 
bonds  on  which  the  interest  was  paid.  Ko  separate  accounts  were 
kept  in  the  treasurer's  books  with  the  different  railroad  companies, 
and,  with  the  exception  of  the  distinction  between  capitol  and  in- 
ternal-improvement bonds  on  his  books,  the  treasurer  paid  no  at> 
tention  to  the  different  kinds  of  bonds,  but  treated  all  as  equallj^ 
the  obligations  of  the  State.  This  was  the  way  in  which  the  busi- 
ness was  done  by  all  the  companies,  the  bank,  and  the  treasurer  of 
the  State,  as  lon^  as  the  bank  was  in  operation. 

Under  these  circumstances,  it  is  difficult  to  see  how  a  deposit  in 
the  bank  by  a  company  of  the  money  to  pay  interest  can  be  treated 

otherwise  than  as,  within  the  meaning  of  the  statute, 
bSt?  BT^oo£  the  payment  by  the  company  of  the  accruing  interest 
oBimif^^in  on  the  bonds,  which  the  company  had  bound  itself  to 

make.  The  deposit  was  made  to  enable  the  State  to 
meet  its  own  obligations.  It  was  not  placed,  neither  by  the  statute 
was  it  required  to  be  placed,  to  the  credit  of  the  company,  but  of 
the  State.  The  bank  did  not  take  the  money  for  the  company, 
but  for  the  State,  and  consequently  the  deposit  was  accepted  and 
kept  as  and  for  State  funds.    Neither  the  bank  nor  the  ptate  was 
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bound,  either  to  the  companies  or  to  the  bondholders,  to  use  the 
deposits  made  by  a  particular  company  to  pay  the  interest  on  bonds 
issued  to  that  company.  The  bans  is  nowhere  made  by  law  the 
agent  of  the  company.  It  was  to  take,  keep,  and  pay  dut  accord- 
ing  to  law,  for  the  State,  all  moneys  deposited  or  set  apart  for  the 
liquidation  of  accruing  interest.  If  tlie  deposits  made  by  the 
various  companies  were  not  enough  for  that  purpose,  it  was  the 
duty  of  the  comptroller  to  draw  from  the  treasury,  on  his  own 
official  warrant,  a  sufficient  amount  to  make  up  the  deficiency.  No 
special  provision  was  made  in  the  statute  as  to  the  way  in  which 
coupon-nolders  were  to  be  paid.  That  was  all  left  to  be  deter- 
mined by  such  regulations  as  might  from  time  to  time  be  adopted 
for  the  government  of  State  officers  and  State  agencies  in  the  pay- 
ment of  State  debts.  The  money,  when  deposited,  became  at  once 
the  money  of  the  State,  and  was  in  no  way  thereafter  subject  to 
the  control  of  the  depositor.  When  used  to  pay  maturing  interest, 
it  was  paid  by,  and  on  behalf  of,  the  State,  through  its  own  agen- 
cies,  to  redeem  its  own  pledges  of  faith  to  the  holders  of  its  own 
obligations.  The  company  performed  its  whole  duty  to  the  State 
when  it  deposited  in  bank,  subject  to  the  control  of  the  State,  a 
sufficient  amount  of  money  to  meet  the  interest  which  was  to  ac- 
crue on  the  State  obligations  fifteen  days  thereafter,  and  the  ex- 
penses incident  to  such  payment.  It  is  true,  an  option  was  given 
the  company  to  pay  the  interest  instead  of  makmg  the  deposit ; 
but  this  was  clearly  intended  for  the  convenience  of  the  company, 
and  not  because  oi  any  obligation  the  company  was  supposed  to  be 
under  to  the  bondholders.  Payment,  therefore,  by  a  company, 
into  the  bank,  of  a  sufficient  amount  of  money  to  enable  the  State 
to  meet  its  accruing  interest,  was,  and  was  intended  by  the  legis- 
lature to  be,  not  only  a  payment  of  the  interest  on  the  bonds  bj'  the 
company,  but  the  payment,  and  the  only  payment,  of  interest  the 
lien  created  by  the  statute  was  to  secure.  To  hold  otherwise  would 
be  to  decide  that  the  legislature,  while  providing  for  a  loan  of  the 
bonds  of  the  State  to  corporations  engaged  in  works  of  internal 
improvement,  required  the  corporations  to  secure  by  liens  on  their 
own  property,  not  only  the  payment  to  the  State  of  the  interest  on 
the  loan,  but  also  the  redemption  by  the  State  of  its  own  pledges 
of  faith  to  the  future  holders  of  the  State  bonds  that  were  lent. 
Certainly  no  such  construction  will  be  given  to  the  statute  unless 
it  is  imperatively  demanded ;  and  when  provision  is  made  in  ex- 
press terms  for  a  payment  to  the  State,  no  second  payment  of  the 
same  debt  will  be  presumed  to  have  been  in  the  contemplation  of 
the  parties,  in  the  absence  of  some  positive  requirement  to  the  con- 
trary. The  lien  must  be  held  to  be  for  the  security  of  the  pay- 
ment which  is  expressly  provided  for,  and  no  other. 

But  the  correctness  of  this  view  of  the  statute  is  made  still  more 
apparent  by  another  important  provision  of  the  same  section  5^ 
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to  the  effect  that  if  a  company  failed  to  deposit  the  interest  at 
the  time  required,  or  furnish  the  necessary  evidence  that  pay- 
ment of  the  interest  had  been  made  or  otherwise  provided  for, 
the  governor  should  appoint  a  receiver  to  take  possession,  and  run 
and  manage  the  railroad  of  the  company  until  a  sufficient  sum 
was  realized  from  the  earnings  to  discharge  such  ^^  nn- 


S^^^'^^JS^  paid  interest."     The  failure  of  a  company  to  make  its 

— AFPoiirmiiT 

OF  BBOSTTEB. 


deposit  did  not  reh'eve  the  State  from  the  obligation  to 
keep  its  faith  and  pay  the  interest  to  its  bondholders 
at  maturity.  Consequently,  the  "  unpaid  interest "  here  referred 
to  must  have  been  the  interest  for  which  a  deposit  had  not  been 
made,  and  this  clearly  implies  that  the  deposit  was  the  payment 
which  the  lien  was  intended  to  secure.  Interest  on  the  lent 
bonds  deposited  for  was  paid,  within  the  meaning  of  the  statute, 
and  that  not  deposited  for  was  unpaid.  A  i*eceiver  was  to  be 
appointed,  and  possession  taken,  onl}'  when  there  was  default  on 
the  part  of  the  company  in  making  its  deposit.  Non-payment  of 
interest  by  the  State,  after  the  deposit,  created  no  such  default. 
As  the  statutory  remedy  for  the  enfoi'cement  of  the  statutory  lien 
must  be  presumed  to  have  been  intended  to  be  commensurate 
with  the  lien  itself,  and  this  remedy  was  confined  to  cases  of  de- 
fault in  making  deposits,  there  cannot  be  a  doubt  that  it  was  the 
understanding  of  the  legislatui-e  that  a  deposit  for  interest  was  a 
payment  of  interest  on  the  bonds  so  far  as  the  company  was  con- 
cerned, and  released  the  company  as  well  as  its  property  from  all 
further  liability  to  the  State,  or  to  any  one  else,  which  had  been 
assumed  for  interest.  The  pledge  of  State  faith  for  the  perfor- 
mance  of  all  State  obli^tions  under  the  act  constituted  the  only 
security  of  the  bondholdei's  for  the  prompt  payment  of  the  interest 
due  to  them.  The  liens  on  the  property  of  the  companies  stood 
only  as  security  for  the  payment  of  the  interest  on  the  bonds  to 
the  State. 

2.  As  to  the  principal.  This  is  provided  for  in  three  ways : 
(1)  by  the  establishment  of  a  sinking  fund ;  (2)  by  foreclosure  if 
the  company  failed  to  pay  the  bonds  at  maturity;  and  (3)  by 
foreclosure  and  proceedings  against  guilty  stockliolders,  before 
maturity,  if  an  issue  of  bonds  was  obtained  by  fraud,  or  contrary 
to  the  provision  of  the  act.  The  sinking  fund  was  first  established 
by  section  7  of  the  original  act,  which  required  eacli  companj^,  at 
the  end  of  five  years  after  the  completion  of  its  road,  to  set  apart 
annually  1  per  centum  of  the  amount  of  bonds  issued  to  such 
company,  and  use  it  in  the  purchase  of  bonds  of  the  State  of 
Tennessse,  which  bonds  the  company  was  to  pay  into  the  treasury 
of  the  State,  taking  a  receipt  therefor,  and,  as  between  the  State 
and  the  company,  the  bonds  so  paid  in  were  to  be  a  credit  on  the 
bonds  issueo.  The  bonds  paid  in,  and  the  accruing  intei^est 
thereon,  were  to  be  held  and  used  by  the  State  as  a  sinling  fond 
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for  the  payment  of  the  bonds  issued  to  the  company.  If  in  this 
way  a  company  repurchased  and  paid  in  any  of  the  PATmn  or 
bonds  issued  to  it,*  they  were  to  be  cancelled.  Should  sinKnio  fuwd. 
a  company  fail  to  comply  with  these  provisions,  it  was  to  be  pro- 
ceeded against  as  in  section  5,  for  a  failure  to  pay,  or  deposit  for 
interest.  This  provision  was  changed  by  the  act  of  1856  so  as  to 
increase  the  annual  payments  to  2  per  cent  on  the  amount 
of  the  issue  of  bonds,  and  to  require  them  to  be  made  in 
money,  and  to  begin  at  the  end  of  live  yeara  after  the  dates  of  the 
several  issues.  The  money,  when  paid  into  the  treasury,  was  to  be 
invested  by  a  board  of  sinking-fund  commissioners  in  bonds  of 
the  State,  and  all  accruing  interest  was  to  be  reinvested  in  like 
securities.  If  a  company  failed  to  comply  with  these  provisions 
of  the  amending  act,  it  was  to  be  proceeded  against  as  for  a  de- 
fault in  the  payment  of  the  bonds  at  maturity  under  section  6  of 
the  act  of  1852.  Under  the  statutes  of  1852  and  1856  the  com- 
panies were  not  released  from  their  obligations  to  provide  semi- 
annually for  the  payment  of  the  accruing  interest  on  the  entire 
issue  of  bonds.  That  was  still  to  be  kept  up,  notwithstanding  the 
debt  of  the  company  to  the  State  had  been  reduced  by  the  annual 
payments  required  by  section  7. 

By  the  act  of  1860  other  changes  were  made,  which  increased 
the  amount  of  annual  payments  to  2^  per  cent  on  the  original  issues, 
and  allowed  them  to  be  mad(e  in  money,  or  in  bonds  of  a  like 
character  with  those  issued  to  the  company,  at  their  face  value. 
If  paid  in  money,  the  sinking-fund  commissioners  were  to  invest 
it  immediately  in  bonds  of  a  like  character  with  those  issued  to 
the  company,  and  have  them  cancelled.  By  this  act  also  the  com- 
pany was  released  from  the  obligation  under  the  act  of  1852  to 
provide  for  the  interest  on  the  whole  issue  of  bonds  and  required 
to  deposit  only  for  that  which  would  accrue  on  the  amount  of 
bonds  "  unpaid "  at  the  time  the  interest  fell  due.  What  was 
here  meant  by  the  word  "unpaid "  is  shown  by  sections  1,  2,  and 
9  of  the  act,  which  provide  that  all  sinking-fund  payments,  in 
money  or  bonds,  made  before  January  1,  1860,  with  the  accruing 
interest  thereon  to  that  date,  "shall  be  passed  directly  to  the 
credit  of  the  party  having  so  paid  the  same,  and  be  a  release  to 
said  party  for  that  amount  of  the  debt  due  by  them  to  the  State 
of  Tennessee."  The  comptroller  of  the  State  was  also  required 
to  open  and  keep  a  regular  account  with  each  company,  charging 
it  with  the  total  amount  of  bonds  originally  issned  to  such  com- 

{any,  and  crediting  it  with  the  amount  of  the  sinking  fund  paid, 
t  was  also  made  his  duty  to  furnish  to  the  treasurer  of  state  a 
statement  of  the  amount  due  by  each  company  on  tlie  first  days 
of  June  and  December  in  every  year,  "  that  he  may  know  how 
much  interest  each  company  has  to  pay,"  that  is,  deposit,  "as 
now   provided  by  law,  on  the  amount  of  bonds  unpaid  at  the 
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time  said  interest  falls  dne,  and  not  on  the  original  amount  issued 
to  .  .  .  said  company."    Act  1860,  §§  8,  9. 

While  it  is  true  that  neither  the  act  of  1846  nor  that  of  1860 
can  change  any  contracts  the  companies  may  have  made  with 
bondholders  under  the  act  of  1852  before  their  passage,  they  may 
be  resorted  to  in  aid  of  construction  to  show  what  had 
AiS"i8w  AiiMw  heen  the  legislative  understanding,  for  a  long  series  of 
JS?S^SS*^  years,  of  the  meaning  of  the  words  "  payment  of  siiid 
bonds  and  the  accruing  interest  thereon,''  as  used  iu 
the  original  act.  The  provision  oi  section  7  is  that  the  company 
shall  pay  the  bonds  purchased  into  the  State  treasury,  and  that  for 
the  purchased  bonds  so  paid  in  a  receipt  shall  be  given  and  a 
credit  allowed,  as  between  the  State  and  the  company  on  the 
bonds  issued.  Thus  the  company  was  required  to  maKe  a  pay- 
ment to 'the  State,  and  for  this  payment  the  State  was  to  give  a 
credit  on  the  bonds.  This  clearly  implies  that  the  loan  of  the 
bonds  was  to  create  a  debt  on  the  bonds  by  the  company  to  the 
State,  and  that  this  debt  was  to  be  discharged  pro  tarUo  on  the 
payment  annually  into  the  State  treasury  of  the  amount  required 
oy  the  sinking-fund  section.  If  there  were  nothing  else  in  the 
statute,  no  one  would  doubt  that  the  payment  of  the  bonds  which 
the  company  was  required  to  make  was  a  payment  to  the  State 
for  the  bonds  at  the  times  and  in  the  manner  provided. 

It  is  contended,  however,  that,  as  the  credit  to  be  secured  by 
these  payments  was  only  "  as  between  the  State  and  said  company," 
the  liability  of  the  company  to  the  bondholders  is  not  affected  by 
what  may  bedone  by  and  with  the  State.     This  would  be  true  if 
pathbit   nrro  there  were  any  such  liability  to  the  bondholders,  but 
the  very  point  to  which  our  inquiries  are  now  directed 
is    as   to    whether  or  not  that  liability  exists.      The 
phrase  relied  on  and  quoted  above  is  undoubtedly  sug- 
gestive of  some  other  liability  of  the  company  on  the  bonds  than 
one  to  the  State,  but  it  does  not  of  itself  create  such  a  liability. 
If  it  exists  at  all,  it  must  be  by  virtue  of  some  other  provision  of 
the  statute.     As  has  already  been  seen,  there  is  but  one  debt,  and 
whatever  pays  that  debt  cancels  all  the  obligations  of  the  company 
upon  the  bonds.     Whenever,  therefore,  it  appears  that  payment  of 
the  bonds  must  be  made  to  one,  the  idea  of  a  debt  on  tne  bonds  to 
another  is  excluded.     Here  a  payment  to  the  State  is  absolutely 
required.     This  obligation  to  pay  is  express,  and  has  not  been 
left  to  implication.     The  provision  is  that  the  sinking-fund  bonds 
must  be  bought  and  paid  in  at  the  appointed  times,  and  to  the  pre- 
scribed amount.     If  this  is  not  done,  the  payment  is  to  be  enforced 
by  putting  the  railroad  of  the  company  into  the  hands  of  a  re- 
ceiver, and  running  and  managing  it  until  the  requisite  amount  of 
money  is  realized  by  the  State  from  the  earnings.     Under  the  act 
of  1856  the  payments  were  required  to  be  made  in  money,  and. 
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in  case  of  default,  proceedings  for  foreclosure  and  sale  were  to  be 
instituted  to  collect  the  amount  to  be  paid,  as  in  cases  of  non-pay- 
ment of  bonds  at  maturity.  If  the  statutes  of  1852  and  1856  stood 
alone,  it  would  be  clear  to  our  minds  that  payments  into  the  sinking 
fund  were  to  be  treated  as  a  releBsepro  tcmto  of  all  the  liability  of 
the  company  on,  or  on  account  of,  the  bonds.  But  the  act  of  1860 
shows,  beyond  all  question,  that  such  was  the  legislative  under- 
standing at  that  time  of  the  operation  of  this  provision  of  the 
original  act.  It  is  there  declarea  in  positive  language  that  by  the 
loan  of  the  bonds  a  debt  was  incurred  by  the  company  to  the  otat«, 
and  that  payments  to  the  sinking  fund  should  release  and  discharge 
the  companies  j7r(7  ta^Uo  from  their  liability  on  that  debt. 

It  is  argued,  however,  that  as  these  payments  under  all  the  stat- 
utes were  to  be  held  and  used  b^  the  state  as  a  sinking  fund  for 
the  ultimate  redemption  of  the  issued  bonds  themselves,  from  the 
several  holders  thereof,  the  obligation  of  the  company  to  pay  the 
bonds  would  not  be  discharged  in  that  way  ;  and  some  remarKs  of 
this  court  in  Sinking  Fund  Cases,  99  U.  S.  725,  are  cited  as  au- 
thority to  that  effect.  The  decision  in  that  case  was  that  the  con- 
tributions to  the  sinking  fund,  then  under  consideration,  did  not 
pay  the  debts  of  the  several  companies  by  which  the  contributions 
were  made,  because  that  fund  was  established,  not  to  .^^ 
secm'e  the  payment  of  the  bonds  of  the  United  States  ssTABusmw  lo 
which  had  been  lent  to  the  companies,  but  the  repay-  to^nl?  m  ob- 
ment  to  the  United  States,  in  the  manner  and  at  the  "®^"®"' 
time  required  by  law,  of  ^^  the  amount  of  said  bonds  so  issued  and 
delivered  to  said  company,  together  with  the  interest  thereon 
which  shall  have  been  paid  by  the  United  States."  But  here  the 
sinking  fund  is  to  be  held  and  used  by  the  State,  not  to  discharge 
.the  debt  of  the  company  t6  the  State,  but  that  of  the  State  to  its 
bondholders.  It  was  established,  not  to  secure  the  State,  but  to 
enable  the  State  to  pay  its  own  debts  at  maturity.  In  this  way  all 
payments  made  by  the  companies  to  the  State  on  account  oi  the 
principal  of  the  Donds  were  set  apart  and  laid  by  under  invest- 
ment, so  that  at  the  appointed  time  they  mi^ht  be  used  by  the 
State  to  redeem  its  own  obligations.  The  fund  in  the  treasury  be- 
longed to  the  State,  and  was  not  in  any  manner  subject  to  the  con- 
trol of  the  company,  or  to  be  used  to  pay  its  debt.  That  debt  was 
discharged  by  the  payments  which,  under  the  law,  were  put  into 
the  fund.  AH  payments  out  of  the  sinking  fund  were  to  De  made 
by  the  State  on  its  own  debts,  and  not  on  the  debt  of  the  company. 
A  sinking  fund  may  be,  and  generally  is,  intended  as  a  cumulative 
security  ior  the  payment  of  the  debt  with  which  it  is  connected.  In 
this  case  the  debt  to  which  it  belongs  is  that  of  the  State,  and  not 
that  of  the  company,  which  was  paid  so  as  to  furnish  the  State 
with  the  means  to  create  such  a  fund. 

Beference  was  made  in  the  argument  to  the  way  in  which,  under 
24  A.  <&  E.  R.  Cas.~16 
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the  act  of  1852,  and  perhaps  that  of  1856,  the  sinking  fund  was 
to  be  kept  aad  invested,  and  it  was  nrged  that  the  f una  must  have 
been  intended  as  security  for  the  payment  of  the  bonds  to  the 
bondholders  by  the  company,  because  if  a  bond  issued  to  a  particu- 
lar company  was  bought  by  that  company  and  paid  into  the  fund, 
it  was  cancelled,  while  all  other  bonds  were  kept  alive  to  be  held 
and  used  by  the  State  to  take  up  at  maturity  tne  bonds  issued  to 
the  company,  which  had  not  been  so  paid  in.  The  argument 
seems  to  be,  that,  as  the  purchase  of  a  bond  issued  to  a  particular 
company,  and  its  payment  into  the  fund  by  that  company,  would 
of  itself  be  a  payment  of  that  bond  by  the  company,  both  to  the 
pbovisiox  fob  State  and  the  holder,  the  special  provision  for  the  can- 
tub^o^mmm!  cellation  of  such  a  bond,  while  others  are  to  be  kept  alive, 
Jto'only'^c^  16  indicative  of  a  purpose  not  to  cancel  the  obligation 
ooR  OH  BONDS,  ^f  ^jjg  comDauy  under  the  statute  until  the  company 
had  not  only  providea  the  State  with  the  means  to  take  up  ail 
the  other  outstanding  bonds,  but  until  the  State  had  itself  per- 
formed its  own  obligations  and  actually  taken  them  up.  This  is 
undoubtedly  a  circumstance  to  be  considered  in  determining  what 
the  payment  was  which  the  State  intended  the  companv  should 
make,  and  for  the  security  of  which  the  lien  was  created ;  but  it 
is  not  to  our  minds  enough  to  overcome  the  manv  provisions  found 
in  the  other  parts  of  the  statute,  which  so  clearly  show  that  there 
was  to  be  but  one  creditor  of  the  company  on  account  of  the  con- 
templated loans  of  the  bonds,  and  that  creditor  the  State.  What- 
ever, therefore,  satisfies  that  creditor,  under  the  law,  satisfies  the 
debt.  We  cannot  accede  to  the  proposition,  so  much  relied  on  by 
the  counsel  for  the  bondholders,  that  on  putting  out  the  bonds  the 
company  occupied  towards  the  bondholder  the  relation  of  princi* 
pal  debtor,  and  the  State  that  of  surety  only,  until  the  company 
made  the  prescribed  payments  to  the  State,  and  that  after  these 
payments  were  made  the  relations  of  the  parties  changed,  sotliat 
thereafter  the  State  was  principal  and  the  company  a  surety  only. 
The  debt  of  the  company,  whatever  it  was,  continued  the  same  in 
its  relation  to  all  the  parties  from  the  time  it  was  created  until 
it  was  paid.  There  is  nothing  in  the  statute  which  contemplates 
any  change  in  the  obligations  of  the  parties  towards  each  other. 
There  may  have  been  no  good  reason  for  keeping  some  of  the 
State  securities  paid  into  the  fund  alive,  and  directing  that  others 
should  be  cancelled,  inasmuch  as  all  were  to  represent  State  debts^ 
for  which  the  State  was  equally  bound ;  but  that  was  the  will  of 
the  legislature,  and  it  was  consequently  so  enacted.  Afterwards 
this  policy  was  changed,  and  all  State  bonds,  of  whatever  charac- 
ter, were  canceled  by  mutilation  as  soon  as  they  were  paid  in,  or 
bought  for  the  sinking  fund.  Act  1860.  In  this  way  all  danger 
of  a  misappropriation  of  securities  in  the  sinking  fund  was  avoided. 
As  bonds  issued  to  railroad  companies  under  the  act  could  alone 
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be  used  for  tlie  investment  of  the  fund  under  this  act,  their  can- 
cellation did  not  affect  the  liability  of  the  several  companies  thereon 
to  the  State,  because  that  was  to  continue  until  payment  was  made, 
to  the  State  by  the  company  to  which  it  was  issued.  Payment  by 
the  State  to  the  bondholder  did  not  discharge  the  liability  of  the 
company  on  the  bond  so  paid. 

Tne  provision  for  a  foreclosure  in  case  of  the  failure  of  the  com- 
pany to  pay  at  maturity  the  bonds  issued  to  it  is  found  in  section  6, 
which  makes  it*  the  duty  of  the  governor,  when  such  a  default  oc- 
curs, to  notify  the  attorney-general,  who  must  thereupon  file  a 
bill  against  the  company  in  the  name  of  the  State  of  Tennessee 
in  the  chancery  or  circuit  court  of  the  proper  county.  Upon  the 
filing  of  this  bill,  the  court  is  authorized  to  make  such  judicial  or- 
ders, including  the  appointment  of  a  receiver,  and  a  sale  of  the 
road  and  all  the  property  of  the  company,  as  may  be  necessary  and 
proper  to  secure  the  payment  of  the  bonds,  with  the  interest 
thereon,  and  to  indemnify  the  State  against  loss  by  their  issue. 
We  see  no  special  significance,  so  far  as  the  present  Question  is 
concerned,  in  the  dii'ection  to  the  attorney-general  to  nie  the  bill 
in  the  name  of  the  State.  Without  such  a  direction  fobbclosuuto 
there  might  be  doubt  whether  the  suit  to  h^  instituted  out.  'n^no 
should  be  in  the  name  of  the  attorney-general  or  of  the  ^HSm?  ^  S 
State.  It  was  probably  unimportant  whether  the  one  ■°"^* 
form  or  the  other  was  adopteo,  for,  in  any  event,  the  object  would 
be  to  enforce  the  obligation  of  the  company  and  collect  the  monev 
which  was  due.  The  legislature,  however,  saw  fit  to  avoid  all 
doubt  on  this  subject,  and  to  direct  that  the  proceeding  should 
be  in  the  name  of  the  State.  Taken  by  itself,  therefore,  this  sec- 
tion adds  little,  if  anything,  to  the  other  evidence  in  the  statute, 
as  to  who  the  creditor  was  lor  whose  benefit  the  money  was  to  be 
collected.  The  proceeds  of  the  foreclosure  were  to  be  used  to  pay 
the  bonds,  within  the  meaning  of  the  statute,  and  also  to  indem- 
nify the  State  against  loss.  To  whom  the  payment  was  to  be 
made  must  be  determined  by  looking  elsewhere.  There  is  nothing 
to  show  that  the  author  of  the  statute  had  the  security  of  the 
bondholder  in  his  mind  when  drafting  this  section,  any  more 
than  when  drafting  the  othei*s.  Payment  of  the  bonds  meant 
in  this  section  what  it  did  in  the  others ;  no  more,  no  less.  It  is 
tme  that  here  payment  of  the  bonds  and  indemnity  to  the 
State  are  both  spoken  of,  but  payment  of  the  bonds  through  a 
proceeding  for  foreclosure  might  not  be  enough  to  indemnify 
the  State  against  all  loss  incident  to  the  loan  of  the  bonds. 
There  misht  be  expenses  incurred  in  the  foreclosure  which 
would  not  be  reimbursed  by  a  simple  payment  of  the  amount  of 
the  bonds.  Indemnity  of  this  and  a  like  character  was  evidently 
the  purpose  of  this  particular  provision  in  the  section.  It  was  in 
the  language  of  counsel  for  the  bondholders,  to  secure  the  State 
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against  "  a  money  loss  ...  in  the  way  of  counsel  charges,  or  ro* 
ceiver's  charges,  or  betterment  expenses,  or  debts  not  incladed  in 
the  words  '  to  secnre  the  payment  of  said  bonds.'  " 

Proceedings  for  foreclosure  before  the  maturit;^  of  the  bonds, 
and  the  liability  of  guilty  stockholders  in  case  of  issues  of  bonds 
obtained  by  fraud,  or  contrary  to  the  provisions  of  the  act,  are  pro- 
vided for  in  section  13.  This  section  makes  it  the  duty  of  the 
governor,  as  soon  as  he  receives  reliable  information  of  such  fraud 
or  irregularity,  to  notify  tlie  attorney-general,  who  must  at  once 
institute  a  suit  in  the  circuit  or  chancery  court  of  the  proper  county. 
In  such  a  suit  the  court  is  given  authority  to  order  a 
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pany,  or  so  much  thereof  as  may  be  necessary.  When 
such  a  sale  is  made,  the  proceeds  are  to  be  paid  into  the 
treasury  and  invested  by  the  comptroller  in  "  the  same  stocks, 
creating  a  sinking  fund,  as  provided  for  in  the  seventh  section.'^ 
The  guilty  company  is  also  made  to  forfeit  all  its  rights  and  privi- 
leges under  the  act,  and  its  guilt v  stockholdera  are  made  individu- 
ally liable  ^^  for  the  payment  of  the  bonds  so  fraudulently  obtained 
by  such  company,  and  for  all  other  losses  that  may  fall  upon  the 
State  in  consequence  of  the  commission  of  anv  other  fraud  by  such 
company."  Tiiis  is  manifestly  for  the  benent  of  the  State  alone. 
The  bondholder  can  have  no  special  interest  in  such  a  proceeding. 
His  rights  are  in  no  way  affected  by  the  fraud  of  the  company  m 
obtainmg  the  bond  he  owns.  The  State  is  bis  debtor,  and  he  has 
no  right  to  call  for  the  money  owing  to  him  until  the  maturity  of 
bis  bond,  which  will  not  be  until  30  or  maybe  40. years  after  the 
commission  of  the  fraud  which  gave  the  State  the  right  to  call  at 
once  on  the  company  and  its  implicated  stockholders  for  the  pay* 
ment  of  the  bond  he  holds.  It  will  hardlv  be  contended  that  it 
was  intended  to  make  the  stockholder  individually  liable  to  the 
bondholder,  yet  his  liability  is  for  "  the  payment  of  the  bonds " 
just  as  is  that  of  the  company.  If  in  his  case  payment  of  the  bonds 
does  not  mean  payment  to  the  bondholder,  it  does  not  in  that  of 
the  company.  The  language  of  the  act  is  the  same  in  both  cases, 
and  there  is  nothing  whatever  to  show  that  as  to  one  it  meant  one 
thing,  and  as  to  the  other  something  else.  The  evident  purpose  of 
this  section  was  to  give  the  State  the  power,  immediately  on  the 
discovery  of  a  fraud,  to  demand  of  the  company  "  payment  of  the 
bonds," — that  is,  payment  of  an  amount  oi  money  equal  to  that 
called  for  by  thebonas, — and  a  remedy  at  once  against  the  company 
and  its  implicated  stockholders  for  the  enforcement  of  such  a  pay- 
ment in  case  it  was  not  voluntarily  made.  The  money  when  col- 
lected was  to  be  set  apart  and  invested  '^as  a  sinking  fund  for  the 
payment  of  the  bonds"  by  the  State. 

JBy  section  14  it  was  made  the  duty  of  the  governor  to  appoint 
an  agent  for  the  State,  to  attend  all  sales,  made  either  under  section 
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6  or  section  13,  to  protect  the  interest  of  the  State,  and,  if  neces- 
sary for  that  purpose,  to  buy  the  road  or  property  in  the  name  of 
the  State.  It  bought,  it  was  to  be  put  in  tne  hands  of  a  receiver  to 
manage  and  run  in  the  way  provided  in  section  5,  until  the  next 
meeting  of  the  general  assembly.  The  receiver  was  to  settle  his 
accounts  with  the  comptroller  semi-annually,  but  no  directions  were 
given  in  relation  to  the  manner  in  which  the  net  earning  were  to 
be  used  in  case  of  a  sale  under  section  6.  He  was  to  take  posses- 
sion of  '^  the  said  road  and  property  and  use  the  same  as  provided 
for  in  the  fifth  section,"  and,  on  the  settlement  of  his  accounts  with 
the  comptroller,  the  balances  remaining  in  his  hands  would  neces- 
sarily ^o  into  the  treasury,  there  to  be  dealt  with  as  the  general 
assembly  should  dii*ect.  If  a  purchase  was  made  by  the  State  under 
section  13,  the  presumption  would  be  that  the  earnings  must  go 
into  the  sinking  fund,  as  such  was  the  provision  made  for  the  pro- 
ceeds of  a  sale  to  another  purchaser;  but  all  that  would  necessarily 
be  under  the  control  of  the  general  assembly  when  it  met. 

Having  thus  gone  over  the  other  sections,  we  are  prepared  to 
consider  section  12,  in  its  bearing  on  the  question  which  is  now 
under  discussion.  This  section  reserves  to  the  State  in  express 
terms  the  right  to  enact "  all  such  laws  as  may  be  deemed  necessary 
to  protect  the  interest  of  the  State,  and  to  secure  the  State  against 
all  loss  in  consequence  of  the  issuance  of  bonds  under 
the  provisions  of  this  act,  but  in  such  manner  as  not  to  cSme  ■▲tiro 
impair  the  vested  rights  of  the  stockholders  of  the  com-  S^'SocSo™ 
panics."  This  reservation  includes,  and  was  undoubt-  ■■■^^•^''■^ 
edly  intended  to  include,  full  power  in  the  State,  as  against  every 
one  except  stockholders,  to  do  whatever  might  be  deemed  necessary 
bv  the  legislature,  with  the  lien  reserved  for  the  security  of  the 
obli^tions  assumed  by  the  companies.  Kothins  is  said  about  bond- 
holders. It  will,  of  course,  be  conceded  that  if  bondholdei-s  actu- 
ally had  any  vested  right  or  interest  as  against  the  State  in  the  security 
created  by  the  statute,  nothing  could  be  done  under  this  section  by 
the  State  to  impair  that  right.  But  the  same  was  probably  true  of 
stockholders,  and  the  special  care  taken  to  preserve  the  rights  of 
stockholders,  without  referring  to  bondholders  at  all,  raises  a  strong 
presumption  that  it  was  never  intended  to  vest  in  them  any  right 
which  would  interfere  in  the  remotest  degree  with  the  free  exer- 
cise of  all  the  power  of  the  State  to  deal  with  the  borrowing  com- 
panies in  reference  to  the  bonds  and  the  security  created  therefor, 
just  as  might,  under  any  circumstances  that  should  arise,  be  deemed 
most  for  the  interest  of  the  State  and  the  companies,  they  being 
the  only  parties  to  the  contract  of  the  companies  that  were  to  be 
at  all  interested  in  what  was  to  be  done.  As  has  been  seen,  the 
bonds  to  be  issued  were  on  their  face  to  bind  only  the  State.  At 
that  time  repudiation  of  State  faith  was  not  thought  of.  No 
purchaser  of  State  bonds  ever  asked  whether  anything  else  than 
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the  faith  of  a  State  was  pledged  for  their  payment  promptly  at 
maturity.  Kepudiation  was  looked  npon  as  dishonorable,  and 
something  that  would  never  occur.  Security  to  the  State  against 
loss  by  the  loans  of  its  bonds  which  were  provided  for  must,  there- 
fore, be  presumed  to  have  been  the  sole  purpose  of  the  liens  which 
were  to  De  created  on  the  issue  of  the  bonds.  Bondholders  were 
never  thought  of  in  this  connection,  for  they  had  the  securitv  of 
the  faith  of  the  State,  and  could  not  have  been  supposed  to  look 
for  anything  else.  Hence,  this  I'eservation  of  power  by  the  State 
was  made  broad  enough  to  allow  the  State  to  deal  with  the  securi- 
ties which  were  taken  from  the  companies  at  its  own  discretion, 
and  in  any  way  that  might  be  deemed  just.  ISo  such  power  could 
be  exercised  if  the  bondholders  held  an  interest  in  the  securities 
adverse  to  the  State.  Under  these  circumstances  this  section  is  to 
be  looked  upon  as  excluding  any  such  possible  intent,  and  operat- 
ing as  a  standing  notice  to  all  who  might,  from  time  to  time,  be- 
come the  holders  of  any  of  the  lent  bonds  that  the  payment  of  the 
bonds,  and  the  interest  thereon,  wliich  the  several  companies 
bound  themselves  for,  was  to  be  made  to  the  State,  and  not  to  them^ 
and  that  the  security  which  was  taken  by  the  State  was  for  the 
performance  of  this  obligation,  and  might  be  dealt  with  by  the 
State  in  any  manner  its  own  legislature  should  direct  or  provide. 
This  reservation  of  power  is  entirely  inconsistent  with  the  idea  of 
a  debt  from  the  company  to  the  bondholders  on  account  of  the 
bonds ;  and,  if  there  could  have  been  any  doubt  on  this  subject 
without  section  12,  there  certainly  is  none  with  it. 

This  disposes  of  all  the  cases;  for  the  State,  in  the  exercise  of 
its  legislative  discretion,  has  released  each  of  the  companies  whose 
property  is  involved  in  these  suits  from  all  its  obligations  growing 
out  of  the  original  loans,  and  has  cancelled  the  liens  created  for 
their  security.  The  companies  have  either  voluntarily  paid  their 
debts  to  the  satisfaction  of  the  State,  or  the  State  has  foreclosed 
the  lien  which  was  reserved,  and  sold  the  property  free  of  that  in- 
cumbrance, either  to  the  present  defendants  or  to  those  under 
whom  they  claim. 

Some  reliance  was  placed  in  the  argument  for  the  bondholders, 
upon  the  legislative  history  of  the  passage  of  the  act  of  1852,  which 
snowed  an  offer  and  rejection  of  certain  proposed  amendments,  and 
also  upon  the  construction  which  had  been  put  on  the  act  by  cer- 
tain State  officers  of  high  authority  in  the  administration  of  the 
1)ublic  afiEairs ;  but  we  have  deemed  it  unnecessary  to  add  to  the 
ength  of  this  opinion  by  particular  reference  to  that  branch  of  the 
argument,  because,  as  we  think,  the  statute  contains  within  itself 
unmistakable  evidence  of  its  meaning.  The  same  is  true  of  the 
reference  which  has  been  made  to  other  statutes  of  Tennessee,  and 
to  statutes  of  the  States  and  of  the  United  States  upon  the  same 
general  subject.     This  statute  differs  in  its  phraseology  from  some. 
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and  perha^  all,  of  the  others,  but  its  own  language  furnishes  all  the 
aid  which  is  required  for  its  true  interpretation.  The  decree  in 
each  of  the  cases  is  affirmed. 

Matthews  and  Blatchfobd,  JJ.,  took  no  part  in  these  decisions. 

State  Aid  to  Railroad  Com  pan  let— Power  of  State  to  g[rant  Aidt — ^In 
some  States  the  constitution  prohibits  the  State  from  becoming  a. party  to 
any  public  improyement.  In  these  States  it  cannot  grant  aid  to  railroads. 
Sloan  et  al,  v.  State,  51  Wis.  623. 

In  some  States  a  like  prohibition  is  implied  from  a  clause  in  the  constitu- 
tion to  the  effect  that  the  State  shall  not  be  interested  in  any  private  enter- 
prise. Galloway  «.  Chatham  R  Co.,  68  N.  C.  147;  University  R  Co.  v. 
Holden,  68  N.  C.  410. 

In  some  States  the  State  cannot  loan  its  credit  without  the  consent  of  the 
people  at  an  election  held  for  the  purpose.  State  of  Arkansas  «.  Little  R., 
H.  R  &  Tex.  R  Co.,  31  Ark.  701. 

In  some  cases  the  issue  of  Slate  bonds  in  aid  of  railroads  has  not  been  al- 
lowed upon  the  ground  that  it  would  increase  the  debt  of  the  State  beyond 
what  the  constitution  allowed.  Williams  v.  Louisiana,  108  U.  S.  687;  s.  c, 
8  Am.  &  £ng.  R  R  Cas.  128;  and  see  Durkee  o.  Board  of  Liquidation,  108 
U.  S.  636;  s.  c,  8  Am.  A  Eng.  R  R  Cas.  186. 

Where  the  power  of  the  legislature  to  aid  in  the  construction  of  public 
works  is  limited  by  the  constitution,  an  act  of  the  legislature  granting  State 
aid  to  a  line  of  railway  differing  materially  from  that  to  which  the  constitu- 
tion authorizes  the  giving  of  such  aid  is  unconstitutional.  Holland  v.  Flor- 
ida, 14  Fla.  455. 

In  some  cases  where  a  loan  is  made  by  a  State  to  a  railroad  company  the 
legislature  is  vested  with  the  right  to  demand  additional  security  beyond 
that  originally  demanded,  at  whatever  time  it  may  see  fit  to  do  so.  Hem- 
ingway V,  Vicksburg  &  N.  R  Co.,  62  Miss.  16. 

Constitutional  Questions.— When  State  bonds  have  once  been  issued  in 
aid  of  a  railroad  company  in  pursuance  of  law,  a  subsequent  act  prohibiting 
the  levy  of  taxes  to  meet  principal  or  interest  without  a  vote  of  the  people 
is  unconstitutional  as  impairing  the  obligation  of  a  contract.  State  of  Minne- 
sota ex  rd,  V.  Young  et  al.,  2  Am.  &  Eng.  R  R  Cas.  848. 

Where  a  company  has  a  vested  right  to  State  aid,  this  cannpt  be  taken  from 
it  by  subsequent  legislation.    Northeastern  R.  Co.  v.  Morris,  69  Ga.  864. 

When  a  btate  having  guaranteed  the  bonds  of  a  railroad  company  becomes 
liable  thereon,  it  cannot  issue  certificates  of  indebtedness  payable  to  bearer 
in  satisfaction  thereof.  This  is  an  issue  of  **  bills  of  credit "  within  the  pro- 
hibition of  the  constitution  of  the  United  States.  State  ex  rd»  v.  Comptroller 
Genu,  4  S.  C.  185. 

incidents  of  Issue  of  State  Aid  Bonds. — When  the  governor  of  the  State 
is  authorized  by  law  to  endorse  railroad  bonds  only  as  and  when  certain  por- 
tions of  the  road  are  completed,  such  endorsements  are  binding  on  the  State 
when  the  bonds  have  passed  into  the  hands  of  "bona-fide  purchasers  for  value, 
even  though  the  endorsements  were  procured  by  false  representations  as  to 
the  state  of  the  road's  completion,  and  were  in  excess  of  the  amount  which 
the  company  was  entitled  by  law  to  receive.  State  ex  rd.  v,  Cobb,  64  Ala., 
127;  s.  c,  7  Am.  &  Eng.  R  R  Cas.  147. 

When  State  bonds  issued  in  aid  of  a  railroad  company  are  sold  abroad 
through  the  active  efforts  of  the  governor  of  the  State,  the  court  will  treat  the 
owners  as  purchasers  for  value  and  in  good  faith  and  will  enforce  the  bonds 
in  their  hands,  although  said  bonds  were  actually  fraudulent  in  their  incep- 
tion.   Railroad  Cos.  v.  Schutte,  8  Am.  &  Eng.  R  R.  Cas.  1. 

When  by  law  a  railroad  corporation  is  entitled  to  State  bonds  only  upon 
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depositing  with  the  State  a  like  amount  of  its  own  bonds,  payable  foitj  jean 
after  execution,  it  cannot  demand  the  State  bonds  upon  tender  of  iti  own 
bonds,  payment  of  all  of  which  is  exigible  upon  six  months  default  in  pay- 
ment of  interest.    State  ex  rd.  v,  Nicholls  etcU,^  SO  La.  Ann.  1217. 

When  a  railroad  company  has  complied  with  all  the  terms  entitUsg  it  to 
bonds  voted  to  it  by  the  State,  it  may  have  a  peremptory  mandamui  to  com- 
pel the  State  Treasurer  to  issue  the  bonds.  Northw.  N.  0.  R  Co.  r.  Jenkins, 
66N.  C.-178. 

Where  the  legislature  of  a  State  has  rightfully  voted  a  loan  to  a  nilroad 
company,  mandamiti  will  lie  to  compel  the  governor  to  draw  a  w&mnt  for 
the  sum  thus  appropriated.  Tenn.  <&  Coosa  R.  Co.  v.  Moore,  36  Als.  ^.  S. 
871. 

Payment  of  Loan  and  Surrender  of  Indemnity.— When  a  State  loin  is 
made  reimbursable  at  the  pleasure  of  the  State  after  twenty  years,  no  time  for 
payment  is  fixed  until  the  legislature  takes  action  in  the  premises.  People 
ex  rd,  9.  Denniston,  28  N.  Y.  247. 

When  a  State  has  authorized  a  railroad  company  to  issue  a  certain  munber 
of  bonds  and  has  agreepl  to  endorse  part  of  said  issue  in  consideration  of  the 
receipt  of  another  portion  as  indemnity  against  such  endorsement,  a  holder  of 
endorsed  bonds  cannot  object  to  the  passage  of  a  subsequent  act  anthorisiDg 
the  surrender  of  the  indemnity  bonds  to  the  company.  He  is  in  no  way  in- 
jured thereby.  First  National  Bank  of  Charlotte  «.  Jenkins,  64  N.  C.  719; 
and  see  McAden  v.  Jenkins,  64  N.  C.  796;  Raleigh  &  A.  A.  L.  R.  Co.  e.  Jen- 
kins, 68  N.  C.  499. 

Sale  of  Stock  or  Indemnity  Bonds* — When  a  corporation  has  subscribed  to 
and  taken  stock  in  a  railroad  corporation,  it  may  lawfully  sell  the  same  vith* 
out  thereby  dissolving  the  corporation.  Grange  &  M.  R.  Co.  «.  Rsmej,  7 
Coldw.  (Tenn.)  420. 

Where  a  State  exchanges  its  own  bonds  for  the  first-mortgage  bonds  o{  a 
railroad  company  it  may  lawfully  dispose  of  the  latter  in  payment  of  its  sub- 
scription to  another  railroad  company.  Wilmington,  C.  &  R.  Co.  «.  Weeten 
R.  Co.,  66  N.  C.  90. 

Mortgages  held  by  State  as  Indemnity! — When  railroad  bonds  sre  en- 
dorsed or  guaranteed  by  the  State  and  in  return  a  like  number  of  the  com- 
pany's bonds  are  deposited  with  the  State,  which  are  secured  by  a  mortgage 
on  the  company's  property,  the  State  may  enforce  the  bonds  thus  held  by 
her  as  pari  pasm  in  lien  with  the  rest  of  the  issue.  Gibbes  «.  Greenville  &  C. 
R.  Co.,  13  S.  C.  228;  s.  c.  4  Am.  &  £ng.  R.  R.  Cas.  459.  But  they  have  no 
superior  lien.    Minnesota  Pacific  R.  Co.  v.  Sibley,  2  Minn.  18. 

When  a  loan  is  made  by  the  State  and  a  mortgase  taken  to  secure  it  in 
pursuance  of  a  public  statute,  all  persons  are  charged  with  notice  of  it,  and 
the  State  will  not  be  prejudiced  by  the  neglect  of  her  amenta  to  have  the 
mortgage  recorded.  Memphis  &  L.  R  Co.  «.  State,  87  Ark.  682:  a  c  IS 
Am.  &  Eng.  R.  R  Cas.  822. 

Extent  of  Statutory  State  Lien. — It  is  conunon  for  a  State  loaning  mooey 
to  a  railroad,  issuing  State  bonds  in  aid  of  it  or  endorsing  the  railrosd  com- 
pany's bonds,  to  reserve  a  statutory  lien  or  mortgage  upon  the  road  by  way 
of  indemnity  to  itself.  Much  question  has  arisen  as  to  the  extent  of  thii 
lien. 

Where  a  statute  authorized  the  endorsement  by  the  governor  of  a  Stste  of 
railroad  bonds  as  different  portions  of  the  road  were  finbhed,  the  lien  re* 
served  to  the  State  to  indemnify  it  on  account  of  such  endorsementa  was 
held  not  to  be  limited  to  the  portion  of  the  road  built  when  the  endonemeot 
was  made,  but  to  extend  and  apply  to  the  entire  rmud  as  finisbed,  to  the  ex- 
clusion of  and  in  priority  to  any  other  lien.  Colt  «.  Barnes,  64  Ala.  108 : 
s.  c,  7  Am.  &  Eng.  R  R.  Cas.  129. 

Lands  bought  by  the  railroad  after  the  inception  of  the  lien  held  for  and 
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ued  by  the  road  are  subject  thereto,  whether  the  title  to  them  stands  in  the 
mme  of  the  company  or  the  name  of  individoals.  But  lands  outside  the  lay- 
oat  of  the  road  are  not  subject  to  the  lien.  Boston  &  !N.  Y.  Air  Line  R.  Co. 
f.  Coffin  ei  ol.,  12  Am.  &  Ens.  R.  R.  Cas.  375.  In  some  cases,  however,  the 
lien  has  been  held  to  extend  to  lands  purchased  by  the  railroad  company 
after  the  creation  of  the  lien,  although  not  necessary  for  the  operation  of 
the  road.    Whitehead  v.  Vineyard,  50  Mo.  80. 

The  lien  of  the  State  in  such  case  will  extend  not  only  to  property  belong- 
ing to  the  road  at  the  time  of  its  completion,  but  also  to  all  after-acquired 
property.  Such  lien  does  not,  however,  extend  to  money  earned  in  working 
the  road.  McGraw  «.  Memphis  &  Ohio  R.  Co.,  5  Coldw.  (Tenn.)  484;  nor 
does  it  extend  to  money  paid  in  for  stock  while  the  road  is  in  course  of  con- 
itraction.    Hoard  v.  Casey,  4  Sneed  (Tenn.),  178. 

Relative  Priority  of  Statutory  State  Liens.~The  State  lien  for  State  sub- 
ficriptioDS  is  prior  to  the  lien  of  any  township  for  its  subscription.  State  ex 
rd.  c.  Nashville  &  C.  R  Co.,  7  Lea.  (Tenn.),  15. 

But  the  State  may  waive  its  lien  in  favor  of  a  township.  Eetchum  v.  Pa- 
cific R  Co.,  4  DilL  78,  and  the  State  may  waive  its  lien  in  favor  of  a  subse- 
quent mortgage.     Brown  v.  State  of  Maryland  et  al.y  62  Md.  489 ;  s.  c;  tupra. 

When  the  State  agrees  to  take  as  her  security  a  portion  of  the  lirst-mort- 
gige  honds,  such  bonds  when  handed  over  to  the  State  have  no  exclusive  or 
prior  lien  over  the  bonds  comprising  the  rest  of  the  issue.  Minnesota  &  Pa- 
cific R.  Co.  e.  Sibley,  2  Minn.  18. 

They  come  in  pari  pa$9u  with  the  rest  of  the  issue.  Gibbes  v.  Greenville 
&  a  R  Co  ,  18  8.  C.  228;  s.  c,  4  Am.  &  Eng.  R.  R.  Cas.  459. 

When  a  railroad  company  having  purchased  its  road  from  another  com- 
puy  by  deed  containing  several  conations  subsequent,  mortgages  said  road 
to  the  State  as  indemnity  for  the  State's  endorsements  upon  its  bonds,  the 
lien  of  the  State  under  the  mortgage  is  not  paramount,  but  sulnect  to  the 
cooditbn  in  the  deed  of  the  seller  company.  If  there  is  breach  of  said  con- 
dition the  lien  is  inefficacious  against  the  seller  company.  Tenn.  &  C.  R. 
Co.  r.  Eist  Alabama  R.  Co.,  78  Ala.  426;  s.  c,  aupra. 

Inurement  of  Statutory  Lien  to  Beneit  of  Bondhoiderti — The  <juestion  has 
muiy  times  arisen  which  is  discussed  in  the  case  of  Stevens  v.  Railroad  Cos., 
9vpra,  as  to  whether  the  statutory  lien  is  for  the  benefit  of  the  State 
alooe  or  whether  it  can  be  deemed  to  inure  in  any  case  to  the  benefit  of  the 
hondholdera. 

The  principle  seems  to  be  well  settled  that  where  bonds  are  issued  bv  the 
8Ute  in  aid  of  a  railroad,  no  railroad  bonds  being  taken  in  exchange  there- 
for, hot  a  statutory  lien  reserved  upon  the  property  of  the  company,  this 
lien  is  for  the  protection  of  the  State  alone  and  cannot  be  taken  advantage 
of  by  the  bondnolders.  Stevens  «.  Louisville  A  K.  R.  Co.,  8  Fed.  Rep.  678; 
Suvens  e.  Railroad  Cos.,  114  U.  S.  664;  s.  c,  supra. 

When  State  bonds  are  issued  to  a  railroad  company  without  due  authority 
and  are  by  the  company  sold  to  various  purchasers,  said  bonds  constitute 
DO  lien  in  the  hands  of  such  purchasers  against  the  property  of  the  company. 
The  holders  are  restricted  to  their  statutory  right  of  action  against  the  com- 
psoy.    Tompkins  e.  Little  Rock  &  Ft.  S.  R.  Co.,  18  Fed.  Rep.  844. 

When  the  State  endorses  or  guarantees  the  railroad  company's  bonds  and 
reierres  a  statutory  lien  or  mortgage  for  its  own  indemnity,  a  different  rule 
applies.  The  bondholders  are  in  such  case  entitled  to  be  subrogated  to  the 
State*8  lien  and  to  enforce  the  same  for  their  own  advantase.  Gibbes  e. 
Greenville  &  C.  R.  Co.,  18  S.  C.  228;  s.  c,  4  Am.  &  Eng.  R.  R.  Cas.  469; 
Hand  v.  Savannah  A  C.  R.  Co.  et  al.,  12  S.  C.  814;  Same  v.  Same,  17  S.  C. 
219;  Toung  e.  Montgomery  &  E.  R.  Co.,  2  Woods,  606;  Forrest's  Executors 
t.  Laddington,  68  Ala.  1 ;  s.  c,  12  Am.  &  Eng.  R.  R.  Cas.  80.  The  ques- 
tion is  one  for  a  court  of  chancery.    Ex  parte  Brown,  68  Ala.  536. 
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In  such  case  one  bondholder  cannot  obtain  any  priority  over  another.  Hand 
o.  Savannah  &  0.  R  Co.  et  dl.^t%  S.  C.  814;  Same  «.  Same,  17  S.  C.  219. 
The  State  need  not  be  made  a  party  to  the  enforcement  of  the  lien.  Toung 
«.  Montgomery  &  E.  R.  Co.,  2  Woods,  606.  At  least  when  the  State  has  re- 
fused to  do  so,  and  disclaimed  liability  upon  her  endorsement.  Forrest^s 
Ex*rs.  «.  Luddio^ton,  68  Ala.  1 ;  s.  c,  12  Am.  &  Eng.  R.  R.  Cas.  880. 

Some  authorities  are  to  the  effect  that  the  holder  of  railroad  bonds  en- 
dorsed by  a  State  cannot  avail  himself  of  the  statutory  lien  reserred  by  the 
State.  This,  it  is  said,  was  intended  for  the  protection  and  indemnification 
of  the  State  onlj,  and  did  not  in  any  way  make  the  State  a  trustee  for  bond- 
holders. Cunningham  v.  Macon  ft  B.  R.  Co.,  8  Woods,  418.  But  the  weight 
of  authority  is,  as  has  been  shown,  to  the  contrary. 

When  the  State  exchanges  its  bonds  for  those  of  the  railroad  company, 
reserving  a  statutory  lien,  it  seems  that  the  holders  of  the  State  bonds  may 
enforce  the  lien  for  their  own  benefit.  State  of  Florida  v.  Jacksonyille,  P. 
&  M.  R.  Co.,  16  Fla.  708. 

When  a  State  issues  bonds  in  aid  of  a  railroad  company,  receiving  in  re- 
turn an  equal  amount  of  the  company^s  bonds,  and  reserving  a  statutory  lien 
duly  registered,  it  does  not  follow  that  because  the  act  authorizing  the  issue 
and  exchange  of  the  State  bonds  was  unconstitutional  the  lien  is  of  no  effect. 
Such  bonds  reciting  on  their  face  that  the  State  held  ^'the  first-mort- 
gaffe  bonds  of  the  railroad  company  for  a  like  amount  as  security  to  the 
holder  thereof,  the  company  is  to  be  regarded  as  the  guarantor  of  such 
bonds,  and  the  statutory  lien  may  accordingly  be  enforced  for  the  benefit  of 
such  holders,  in  spite  of  the  unconstitutional!^  of  the  original  transaction.** 
Railroad  Co.  v.  Schutte,  8  Am.  &Eng.  R.  R.  Cas.  1. 

Waiver,  Release,  and  Redemption  of  Lien. — When  a  State  holding  a  Uen 
upon  a  railroad  authorizes  the  issue  of  subsequent  mortgages  without  re- 
serving the  lien,  it  will  be  deemed  to  have  waived  the  same.  Newport  & 
Cinn.  B.  Co.  v.  Douglass,  12  Bush  (Ey.),  78. 

When  by  the  constitution  the  release  of  the  State's  lien  is  forbidden,  an 
act  to  foreclose  the  lien  may  nevertheless  stipulate  that  in  certain  contingen- 
cies no  sale  shall  take  place.     Woodson  v.  Murdock,  22  Wall.  851. 

In  some  cases  it  has  been  held  that  under  the  laws  in  force  the  State  was 
authorized  to  relinquish  its  lien  for  bonds  issued  to  a  railroad  company  in 
favor  of  the  bondholders,  upon  payment  by  them  to  the  State  of  the  indebt- 
edness of  the  road  to  the  State,  consisting  of  the  face  value  of  the  bonds  and 
interest  thereon.  Upon  no  other  terms  could  the  bondholders  avail  them- 
selves of  the  lien.     Ralston  et  al.  v,  Crittenden,  8  McCrary,  882. 

Where  a  railroad  company  has  mortgaged  its  road  to  the  State,  and  sub- 
sequently surrendered  the  same  to  the  State  under  an  act  providing  that  the 
rignt  of  redemption  shall  not  be  barred  until  a  certain  time,  the  courts  have 
no  jurisdiction  in  a  proceeding  to  redeem.  Troy  &  Greenfield  R.  Co.  «. 
Comm.,  127  Mass.  48. 

Where  the  State  has  reserved  a  lien  upon  the .  property  of  a  railroad,  exe- 
cution cannot  issue  against  such  property  until  the  lien  is  extinguished.  State 
V,  La  Grange  &  M.  R.  Co.,  4  Humph.  (Tenn.)  488. 

Enforcement  of  Lieni — Where  the  State  has  instituted  proceedings  to  fore- 
close a  lien  held  by  it  on  account  of  the  endorsement  of  certain  railroad 
bonds,  the  courts  will  not  enjoin  such  proceedings  at  the  suit  of  a  holder  of 
bonds  of  a  later  issue  also  indorsed  by  the  State,  but  which  indorsement  the 
legislature  has  pronounced  invalid.  Branch  9.  Macon  &  B.  R.  Co.,  2  Woods 
885. 

The  lien  can  only  be  enforced  after  the  making  of  the  usual  appraisement 
required  by  law  in  cases  of  executions.  State  ex  rd,  0.  Nicholls^f  oJ..  80  La. 
Ann.  1217. 

When  a  sale  is  made  of  a  railway  under  a  State  lien,  the  right  of  property 


CONTRACT — ^MITTUALITT — 0ON8IDBRATION.  261 

paaaes  and  the  corporation  is  dissolved.  Rogersville  A  J.  R.  Co.  v.  Kyle,  9 
Lea  (TenD.),  691 ;  s.  c.,14  Am.  &  Eng.  R  R.  Cas.  576. 

When  negotiable  coupon  bonds  of  a  railroad  company  are  endorsed  by  a 
State,  and  a  statutory  lien  to  the  State  reserved,  under  which  lien  the  road 
is  sold,  holders  of  the  past  due  coupons  are  entitled  to  no  priority,  but  come 
in  pari  pasmt  with  the  bondholders.  South  Carolina  v,  Spartanburg  &  Y.  R. 
Co.,  8  S.  C.  129. 

Florida  Railroad  Aid  Bonds  and  Loans. — ^For  some  peculiar  decisions  in 
view  of  the  aid  bonds  and  loans  made  by  the  State  of  Florida  to  railroad 
companiesi  see  Doffgett «.  Railroad  Co.,  99  U.  S.  72;  Trustees  of  Internal- 
Improvement  Fond  V,  Greenough,  Adm^r,  12  Am.  &£ng.  R.  R.  Cas.  845. 
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V. 

Debkes  et  al. 

(Advance  CatCj  Indiana,    I^ovemb&r  6,  1885.) 

When  a  unUateral  contract  or  proposition  is  accepted  after  its. delivery, 
and  the  affirmative  acts  called  for  and  constituting  the  consideration  of  such 
contract,  bond,  or  proposal  are  fully  done,  kept,  and  performed  by  the  party 
accepting,  the  proposers  cannot  be  heard  to  claim  that  there  is  want  of  mutu- 
ality in  the  instrument.  When  parties  get  all  the  consideration  they  volun- 
tarily and  knowingly  contract  for,  they  will  not  be  allowed  to  say  they  re- 
ceived no  consideration,  or  that  it  was  inadequate;  nor  will  they  be  permit- 
ted to  avoid  the  obligation  of  their  contract  with  a  corporation  upon  the 
ground  that  the  company  had  possibly  exceeded  its  corporate  power,  or  that 
such  contract  as  to  it  was  possibly  uUra  vires  and  void. 

Appeal  from  a  judgment  of  the  Adams  Circnit  Court  sustaining 
a  demurrer  to  portions  of  the  complaint.     Beversed. 

The  case  is  stated  in  the  opinion. 

Jacob  S.  Slick  and  William  0.  Johnson  for  appellant. 

David  Studahdker^  with  R,  S.  Peterson^  E,  A.  Huffman,  J.  T. 
France^  TT.  J,  Yemj^  and  J.  T,  Merryma/n^  for  appellees, 

HowK,  J. — The  error  assigned  by  the  appellant,  the  railway 
company  the  plaintiff  below,  upon  the  record  of  this  cause,  is 
this:  "The  court  erred  in  sustaining  the  demurrer  of  appellees 
to  the  first,  second,  fifth,  sixth,  seventh,  and  eighth  paragraphs  of 
appellant's  complaint,  and  to  each  of  such  paragraplis  separately 
and  severally."  As  to  each  of  sucli  paragraphs  of  complainant, 
the  only  ground  of  demurrer  assigned  by  the  appellees  was  that 
it  did  not  state  facts  sufticient  to  constitute  a  cause  of  action.  After- 
wards, and  before  the  filing  of  the  subsequent  paragraphs,  the  rec- 
ord shows  that  the  appellant  dismissed  its  third  and  fourth  para- 
graphs of  complaint. 
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The  suit  was  against  the  appellee  Derkes,  and  thirty- two  other 
Facts.  defendants,  all  of  whom  are  named  as  appellees  in  this 

court.  Each  of  the  paragraphs  of  complainant  remaining  in 
the  record  after  the  dismissal,  as  aforesaid,  of  the  third  and 
fourth  paragraphs,  counted  upon  a  written  instrument  executed  as 
alleged,  by  each  and  all  of  the  appellees,  a  copy  of  which  instru- 
ment was  filed  with  and  made  part  of  each  paragraph  of  complaint. 
Omitting  the  names  of  the  appellees  subscribed  thereto,  this  writ- 
ten instrument  was  in  the  words  and  figures  following,  to  wit : 

"  In  consideration  of  the  benefits  that  will  accrue  to  us,  in  the 
location  and  construction  of  the  Chicago  &  Atlantic  R.  through 
the  county  of  Adams,  in  the  State  of  Indiana,  by  way  of  and 
through  the  town  of  Decatur,  in  said  Adams  County,  in  the  State 
of  Indiana,  we,  whose  names  are  hereto  attached,  hereby  acknowl- 
edge ourselves  bound  unto  the  Chicago  &  Atlantic  K.  Co.  in  a  sum 
sufficient  to  pay  for  the  right  of  way  across  said  Adams  County,  aa 
mentioned  aforesaid,  this  bond  to  include  the  right  of  way  already 
contracted  for,  and  that  hereafter  to  be  contracted  for  or  appropn- 
ated ;  this  bond,  however,  not  to  include  switches  or  depot  ^x)iind6; 
for  all  of  which  we  jointly  bind  ourselves ;  provided  always  that 
this  instrument  is  not  to  be  binding  unless  signed  by  at  least  thirty 
responsible  citizens  of  said  Adams  County. 

^^  In  witness  whereof  we  have  hereunto  set  onr  hands  and  seals, 
this  11th  day  of  August,  1881." 

In  the  first  paragrapli  of  its  complaint,  the  appellant  alleged  that 
it  was  a  corporation,  organized  under  the  laws  of  this  State,  and 
that  on  the  11th  day  of  August,  1881,  and  prior  thereto,  it  was  con- 
templating the  construction  of  a  railroad  through  the  State  of  In« 
diana,  to  Marion,  in  the  State  of  Ohio,  but  had  not  then  determined 
whether  or  not  the  line  so  contemplated  should  pass  through  the 
town  of  Decatur,  in  Adams  County,  Indiana,  or  some  point  south 
thereof ;  that,  for  the  purpose  of  securing  the  location,  construction, 
and  operation  of  such  railroad  through  Adams  County,  and  to  and 
through  the  town  of  Decatur^  so  that  it  would  become  a  station  on 
such  line,  the  appellees,  then  and  since  citizens  of  such  county  and 
each  owners  oi  real  and  personal  property  in  the  county,  which 
would  be  benefited  by  the  construction  of  such  road,  executed  to 
the  appellant  their  bond,  a  copy  of  which  was  made  part  of  such 
paragraph ;  that  such  bond  was  duly  signed  by  more  than  thirty 
responsible  citizens  of  Adams  County,  prior  to  its  delivery  to  ap- 
pellant ;  that,  relying  upon  such  bond  and  being  induced  thereby, 
appellant  constructed  its  railroad  through  Adams  County,  makio^ 
the  Town  of  Decatur  a  point  on  its  line,  at  a  cost  greater  than  it 
would  have  incurred  had  it  adopted  a  line  south  thereof,  and,  for 
that  purpose,  was  compelled  to  and  did  procure  the  right  of  way 
through  Adams  County  as  cheaply  as  the  same  could  be  reasonably 
procured ;  that  the  necessary  cost  of  such  right  of  way  through 
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Adams  County,  exclusive  of  switches  and  depot  grounds,  paid  by 
api)e]lant  np  to  Jnly  30, 1883,  was  the  sum  of  $9131.95,  all  of 
which  sum  was  necessarily  paid,  at  different  times,  to  the  various 
landowners  through  whose  land  such  railroad  passed,  in  Adams 
County,  and  for  a  more  pai*ticular  statement  of  pereons,  amounts, 
and  dates  of  such  payments,  reference  was  made  to  exhibit  B,  filed 
with  and  made  part  of  such  paragraph  of  complaint ;  that  the  sum 
so  paid  by  appellant,  for  the  purpose  of  procuring  such  right  of 
way,  with  intei^est  thereon  from  dates  of  several  payments,  amount- 
ed to  $12,000,  no  part  of  which  had  ever  been  paid  by  appellees,  or 
either  of  them,  and  the  wliole  of  such  sum,  with  interest,  was  then 
due  ;  that  relying  upon  the  obligation  of  such  bond,  appellant  nec- 
essarily paid  out  such  sum  of  money  for  such  right  of  way,  and 
located,  constructed,  and  fully  equipped  its  railway  thereon,  through 
the  county  of  Adams,  by  way  of  ana  through  the  town  of  Decatur 
therein,  making  it  a  point  and  station  upon  such  line ;  that  by  means 
of  the  premises  an  action  had  accrued  to  appellant  to  recover  of 
the  appellees  the  aforesaid  sum  of  money ;  and  that,  although  ap- 
pellant had  duly  demanded  such  sum  oi  money  of  the  appellees, 
yet  they  had  hitherto  wholly  failed,  neglected,  and  refused  to  pay 
the  same.    Wherefore,  etc. 

The  second,  fifth,  sixth,  seventh,  and  eighth  paragraphs  of  the 
complaint  each  state  substantially  the  same  facts,  in  different  lan- 
guage and  phraseology  from  those  stated  in  the  first  paragraph,  and 
additional  tacts  are  alleged  in  some  of  those  paragraphs.  But  these 
additional  facts  are  not  material  to  the  questions  we  are  required  to 
consider  and  decide  in  this  case,  and  need  not,  therefore,  be  further 
noticed. 

We  learn  from  the  briefs  of  counsel  that  the  appellees'  demur- 
rers to  the  several  paragraphs  of  the  complaint,  remaining  in  the 
record,  were  sustained  by  the  circuit  court  upon  two  grounds, 
namely :  1.  Because  of  the  apparent  want  of  mutuality  in  the  con- 
tract or  bond  sued  on  ;  and  2.  Because  the  bond  or  contract  in  suit 
was  not  such  a  one  as  the  appellant  was  lawfully  empowered  to 
make,  but  was  uli/ra  vires  and  void. 

The  first  of  these  objections  to  the  contract  or  bond  sued  upon, 
namely;  the  want  of  mutuality  therein,  is  certainly  not  well  taken 
as  to  any  one  of  the  paragraphs  of  appellant's  complaint,  upon  the 
facts  therein  stated.  The  contract  or  bond,  when  it  was  ^^jj^^^^^ 
first  executed,  was  what  is  sometimes  called  a  unilateral  coktkact.  con- 
contract,  or  a  proposition  merely  from  the  appellees  to  formed,  mu- 
the  appellant.  But  when,  as  shown  by  the  facts  stated  ^^ 
in  each  paragraph  of  the  complaint,  such  contract,  bond,  or  proposi- 
tion, after  its  delivery  by  the  appellees,  was  accepted  by  the  appel- 
lant, and  the  affirmative  acts  on  its  part  called  for  and  constituting 
the  consideration  of  such  contract,  bond,  or  proposition  were  fully 
done,  kept,  and  performed  by  appellant,  the  appellees  cannot  be 
heard  to  claim  there  is  any  want  of  mutuality  m  the  instrument. 
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So  far  as  that  question  is  concerned,  the  affirmative  acts  of  the  ap- 
pellant done  and  performed,  as  alleged,  upon  the  faith  of  snch  con- 
tract or  bond,  maae  it  thenceforward  the  mutnal,  valid,  and  binding 
contract  of  each  and  all  the  contracting  parties.  This  is  settled  by 
many  decisions  of  this  conrt.  Street  v.  Chapman*  29  Ind.  142 ; 
Smith  V.  Hollett,  34  Ind.  619  ;  Fairbanks  v.  Mevers,  98  Ind.  92;. 
Herman  v,  Babcock,  decided  at  present  term.    [Ante,  477,] 

Under  the  facts  stated  in  each  of  the  paragraphs  of  complaint, 
admitted  to  be  tme  as  the  case  is  now  presented,  the  appellees  can- 
not say  that  the  contract  or  bond  in  snit  is  not  supported  by  asaffi- 
dent  consideration.  The  bond  itself  recites  the  consideration  npon 
which  the  appellees  bind  themselves  to  pay  for  appellant's  right  of 
way  across  Adams  Oounty ;  and  the  averhients  oi  each  paragraph 
of  the  complainant  show  that  the  appeDant  had  done  and  per- 
formed every  act  and  thing  stipulated  lor,  in  snch  bond,  by  the  ap- 
pellees, in  order  to  secnre  to  tnem  the  benefits  in  consideration  of 
which  they  executed  the  bond.  It  is  shown  in  each  paragraph  of 
the  complaint  that,  by  and  through  the  affirmative  acts  of  the  ap- 
pellant upon  its  faith  in  the  bond  sued  on,  the  appellees  received 
all  the  consideration  they  stipulated  for ;  and  in  such  case,  they 
are  in  no  position  to  successfully  claim  either  that  they  received  no 
consideration,  or  that  the  consideration  was  inadeqnate  to  support 
the  bond.  Where  parties  get  all  the  consideration  they  voluntarily 
and  knowingly  contract  for,  it  is  well  settled  that  they  will  not  be 
allowed  to  say  they  received  no  consideration.  Baker  v.  Koberts^ 
14  Ind.  652 ;  Smock  v.  Piereon,  68  Ind.  405 ;  "Williamson  v.  Hit- 
ner,  79  Ind.  233 ;  Shade  v.  Creviston,  93  Ind.  591.  The  rule  is 
almost  elementary,  that  where  parties  get  all  the  consideration  tliey 
bargain  for  they  cannot  be  heard  to  complain  of  the  want  or  in- 
adequacy of  the  consideration. 

2.  Bnt  it  is  claimed  that  the  contract  or  bond  in  suit  was  not 
such  a  one  as  the  appellant  railway  company  was  authorized  by  law 
to  accept  and  become  a  party  to,  but  that  it  was  ultra  vires  and 
void,  upon  the  facts  stated  in  each  paragraph  of  the  complaint, 
and  admitted  to  be  trne  by  appellees'  aemurrers,  we  are  not  favor- 
ably impressed  with  their  position.  The  appellees  admit,  as  the 
case  is  presented  here,  that  they  executed  to  the  appellant  the  bond 
or  contract  sued  upon,  and  that  the  appellant,  relying  upon  such 
bond  or  contract  and  believing  that  appellees  would  do  what  they 
bound  themselves  to  do,  located  and  constructed  its  line  of  railway 
through  Adams  County,  by  way  of  and  throngh  the  town  of  Deca- 
tur. After  they  have  thus  obtained  from  appellant  all  that  they 
bargained  for,  they  seek  to  escape  liability  on  their  bond  or  con- 
tract, npon  the  ground  that  the  appellant  was  not 
coKTBACT.  cwf-  authorized  by  law  to  become  a  party  thereto,  and  that, 
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formrd-dk-      as  to  it,  such  bond  or  contract  was  mtra  vtres  and  void. 
Without  deciding  whether  or  not  it  was  within  the  cor- 
porate power  of  the  railway  company  to  become  a  party  to  such 
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bond  or  contract,  we  are  clearly  of  tbe  opinion  that  after  full  per- 
formance by  the  company  of  tne  stipnlations  of  such  bond  or  con- 
tract on  its  part  to  be  done  and  periormed,  and  after  the  appellees 
have  received  in  full  the  benefits  they  bargained  for,  they  cannot 
be  permitted  to  escape  or  avoid  the  obligation  of  their  contract, 
upon  the  ground  that  the  company  had  possibly  exceeded  its  cor- 
porate  power,  or  that  such  contract,  as  to  it,  was  possibly  vlt/ra 
vires  and  void. 

This  question  was  before  this  court  in  State  Board,  etc.,  t?.  Citi- 
zens' St.  B.  Co.,  47  Ind.  407,  where  the  railway  company  sought 
to  escape  liability  on  its  contract  to  pay  money,  upon  the  ground 
that  the  contract  was  vH/ra  vires  and  void.  The  court  there  said : 
^'  It  is  not  claimed,  in  the  case  under  consideltition,  that  there  was 
any  statute  by  which  the  street  railway  company  was  prohibited 
from  entering  into  the  contract  in  question,  or,  in  othei  words,  that 
in  making  the  contract  the  company  violated  any  statute  by  which 
the  act  was  prohibited.  AH  that  is  claimed  is  tliat  there  was  a 
want  of  power  on  the  part  of  the  corporation  to  bind  itself  by  the 
contract.  It  is  fully  shown,  on  the  part  of  the  plaintiff,  that  the 
State  board  of  agriculture  performed  the  contract  on  its  part.  The 
stree^l;  railway  company  has  thus  received  the  benefits  and  advan- 
tages of  the  contract,  but  seeks  to  avoid  paying  the  consideration 
promised,  because  it  had  not  the  legal  power  to  contract  for  the 
oenefits  which  it  has  actually  received.  In  our  opinion,  the  street 
railway  company  is  not  at  liberty  to  assume  this  position.''  To  the 
same  effect,  substantially,  are  the  following :  Sturgeon  v.  Board, 
etc.,  65  Ind.  302 ;  Poock  v.  La  Fayette,  etc.,  Asso.,  71  Ind.  367  ; 
Bicknell  v.  Widner  School  Tp.,  73  Ind.  50i: 

In  Whitney  Arms  Co.  v.  fiarlow,  63  N.  T.  62,  the  court  say : 
^^  The  plea  of  uUra  vires  should  not,  as  a  general  rule,  prevail, 
whether  interposed  for  or  against  a  corporation  when  it  would  not 
advance  justice,  but,  on  the  contrary,  would  accomplish  a  legal 
Dn-onff.  .  .  .  One  who  has  received  from  a  corporation  the  full 
consideration  of  his  engagement  to  pay  money,  either  in  services 
or  property,  cannot  avail  himself  of  the  objection  that  the  con- 
tract, tnus  fully  performed  by  the  corporation,  was  vUra  vireSy  or 
not  within  its  chartered  privileges  and  powers.  It  would  be  con- 
trary to  the  first  principles  of  equity  to  allow  such  a  defence  to  pre- 
vail in  an  action  oy  the  corporation."  This  language,  we  think,  is 
forcibly  applicable  to  the  case  in  hand  and  meets  our  full  approval. 

See,  also.  Pierce  R.  R.,  515  et  seq.;  Brice,  Ultra  Vires  (Green), 
729,  note  a. 

Our  conclusion  is  that  the  court  eiTed  in  sustaining  appellees' 
demurrers  to  each  of  the  paragraphs  of  appellant's  complaint. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  remanded, 
irith  instructions  to  overrule  the  demurrer  to  each*  pai*agraph  of 
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the  complaint,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Enforcement  of  Ultra  Vires  Contract. — See  note  to  Nassau  Banke.  Jones, 
20  Am.  &  £ng.  R.  R.  Cas.  643. 

Mutuality  of  a  Unilateral  Contract. — ^Contracts  may  be  divided  into  two 
general  classes:  bilateral  contracts,  where  each  of  the  parties  to  the  contract 
makes  a  promise  to  the  other ;  and  unilateral  contracts,  where  only  one  of  the 
parties  to  the  contract  makes  a  promise,  and  the  promise  is  therefore  called 
unilateral  or  one-sided.  The  fact  that  in  the  case  of  a  unilateral  contract 
only  one  person  becomes  bound  by  the  contract  does  not  affect  the  ques- 
sion  of  its  mutuality.  A  unilateral  contract,  like  any  other,  must  have  a 
consideration  the  performance  of  which  by  the  promisee  is  necessary  to  the 
existence  of  the  contract.  In  the  eye  of  the  law  the  consideration  is  given 
in  exchange  for  the  promise  and  is  its  full  equivalent.  The  difference  be- 
tween bilateral  and.  unilateral  contracts  is  that  in  the  case  of  the  former 
each  of  the  two  promises  is  the  consideration  for  the  other,  while  in  the 
case  of  the  latter  the  consideration  for  the  promise  is  not  another  promise, 
but  the  actual  performance  of  some  act.  In  the  case  of  the  bilateral  contract 
the  consideration  is  a  promise  to  do  or  not  to  do  some  act;  in  the  case  of  the 
unilateral  contract  it  is  the  actual  doing  or  abstaining  from  doing  some 
act.  It  may  be  asked  how  the  promisor  in  a  unilateral  contract  is  secured 
the  performance  of  the  consideration,  since  there  is  no  promise  by  the  other 
party  to  the  contract  to  perform  it.  The  answer  is  that  the  promise  does 
not  become  binding  upon  the  promisor  until  the  consideration  has  been 
fully  perfonned.  The  validity  of  unilateral  contracts  is  unquestionable.  In- 
deed, such  contracts  are  very  common.  The  contract  of  insurance  is,  it  is 
thought,  a  unilateral  contract,  the  consideration  being  the  payment  of  the 
premium  or  premiums.  So,  the  contract  of  suretyship  or  guaranty  is  ordi- 
narily a  unilateral  contract. 

The  following  cases  uphold  the  mutuality  of  unilateral  contracts:  Trustees 
of  F.  Academy  e.  Allen,  14  Mass.  172;  Train  v.  Gk>ld,  6  Pick.  (Mass.)  884; 
Eempton  v.  Coffin,  12  Pick.  129;  L'Amoreux  e.  Gould,  7  N.  Y.  849;  W. 
O.  Collegiate  Inst.  e.  Smith,  86  Barb.  (N.  T.)  581;  Stevens  t.  Corbett,  33 
Mich.  459;  Michigan,  etc.,  R.  Co.  v.  Bacon,  88  Mich.  466;  Smith  v.  Hollett, 
84  Ind.  519. 

Adequjacy  of  Consideration  of  Unilateral  Contract. — Where  there  is  a  suffi- 
cient consideration  fur  a  unilateral  contract— that  is,  one  which  the  Jaw 
recognizes  as  a  valid  consideration  for  a  contract — ^the  court  will  not  go  into 
the  question  of  the  adequacy  or  inadequacy  of  the  consideration,  its  value 
or  worth  as  an  equivalent  for  the  promise  given  in  exchange  for  it.  Hardesty 
V.  Smith,  8  Ind.  89;  Major  e.  Brush,  7  Ind.  282;  Baker  e.  Roberts,  14 
Ind.  552;  Williamson  v,  Hitner,  79  Ind.  288;  Neidefer  o.  Chastain,  71 
Ind.  363;  Smock  v.  Pierson,  68  Ind.  405.  The  following  cases  refer  to  the 
question  of  adequacy  of  consideration : 

The  construction  of  a  road  is  a  sufficient  consideration  for  a  promise  to 
release  a  right  of  way.     Leviston  v.  Junction  R.  Co.,  7  Ind.  597. 

Want  of  consideration  cannot  be  urged  as  a  defence,  when  the  object  in 
aid  of  which  the  money  was  promised  has  been  accomplished.  Peirce  t. 
Ruley,  5  Ind.  69 ;  Johnston  v,  Wabash  College,  2  Ind.  555. 

The  location  of  Purdue  University  in  Tippecanoe  County  was  held  to  be 
a  sufficient  consideration  to  support  a  promise  on  the  part  of  the  county  to 
pay  a  sum  of  money.    Marks  v.  Trustees,  etc.,  37  Ind.  155. 

A  written  agreement  to  pay  the  county  a  certain  sum  of  money,  if  the 
board  of  commissioners  would  locate  the  court-house  at  a  certain  point,  was 
held  to  be  a  binaing  obligation.     Stilson  «.  Board,  etc.,  52  Ind.  218. 

A  party  who  promises  to  donate  a  railway  company,  in  consideration  of 
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the  benefits  which  he  believes  will  accrue  to  him,  must  pay  when  the  condi- 
tion of  his  promise  is  fulfilled.     Hays  v.  Branham,  86  Ind.  219. 

That  the  road  would  have  been  built  on  that  route  without  the  promise 
can  make  no  difEerence.    Stevens  «.  Corbitt,  83  Mich.  458. 

See  also  Underwood  «.  Widdron,  12  Mich.  78:  Comstock  o.  Howd,  15 
Mich.  237. 


United  States 

V. 

Central  Pacific  R.  Co. 

{Adoanee  Coh^  United  State*  St^eme  Court,    Maiy  10,  1886.) 

The  United  States  aided  the  Central  Pacific  R.  Co.  in  the  construction  of 
its  road,  receiving  bonds  of  the  company  in  payment.  A  clause  in  a  stat- 
ute by  which  the  government  was  to  be  paid  for  the  bonds  reads  as  follows: 
**The  whole  amount  of  compensation  which  may,  from,  time  to  time,  be 
due  to  said  several  railroad  companies  [among  which  was  the  a]>pellee], 
respectively,  for  services  rendered  for  the  government  shall  be  retained  by 
the  United  States,'*  etc.  The  railroad  company  demanded  pay  for  services 
rendered  the  government  over  a  portion  of  the  road  which  the  United 
States  did  not  aid  in  construotinff,  the  government  claiming  that  said  act 
covered  the  whole  road.  HM.  that  the  government  was  entitled  to  retain 
payment  only  for  services  rendered  over  tnat  portion  of  the  road  which  it 
had  aided  in  the  construction. 

Appeal  from  the  Conrt  of  Claims. 
861.' Oen,  QoodSy  for  the  United  States. 
John  F.  Dillon^  J.  E.  McDonald^  Thoa.  Svmona  and  R.  J. 
£right  for  appellee. 

Woods,  J. — ^The  appellee,  the  Central  Pacific  R.  Co.,  brought 
this  suit  in  the  Court  of  Claims  against  the  United  States,  to  recover 
compensation  for  services  rendered  the  United  States  in  transport- 
ing persons  and  freight  over  those  parts  of  its  railroad  in  the  build- 
ing of  which  it  had  not  been  aided  by  the  government.  The 
United  States  demurred  to  the  petition  on  the  around  that  it  did 
not  all^e  facts  sufficient  to  constitute  a  cause  of  action.  The  de- 
murrer was  overruled,  a[nd  judgment  rendered  in  favor  of  the 
claimant  for  the  sum  demanded.  From  that  judgment  the  United 
States  have  brought  this  appeal. 

The  appellee  alleges  in  its  petition  that  it  was  originally  incor- 
porated on  June  28,  1861,  under  the  laws  of  the  State  of  Califor- 
nia ;  that,  with  the  aid  of  the  grant  of  lands  in  alternate  facts. 
sections,  and  of  bonds  of  the  United  States  issued  to  it  under  the 
acts  of  Congress  approved  July  1,  1862,  and  July  2,  1864,  it  built, 
either  directly  or  mdirectly,  and  became  the  owner  of,  865.66  miles 
of  railroad.  In  addition  to  this  line  of  road  the  construction  of 
24  A.  4fc  E.  R  Cas.— 17 
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which  was  so  aided  by  the  United  States,  the  appellee,  during  the 
period  covered  by  the  petition,  controlled  and  used  383.67 
miles  of  railroad  acquired  oy  consolidation  with  other  companies^ 
and  1791.35  miles  of  railroad  leased  by  it  from  other  companies, 
making  2175.02  miles,  all  of  which  had  been  constructed  without 
any  aid  from  the  United  States  under  the  said  acts  of  Congress. 
The  petition  demanded  pay  for  service  of  transportation  ren- 
dered the  United  States  over  the  2175.02  miles  of  railroad  which 
had  been  so  constructed  without  their  aid. 

The  contention  of  the  United  States  was  that  they  were  justi- 
fied in  withholding  the  compensation  sued  for  by  virtue  of  the 
provisions  of  section  2  of  the  act  of  May  7,  1878  (chapter  96, 20  St 
56^,  commonly  known  as  the  '^Thurman  Act."  We  do  not  think 
this  contention  is  well  founded.  The  act  of  July  1,  1862  (chapter 
120,  12  St  489))  was  passed  ''  to  aid,"  so  the  title  declared,  ''  in 
the  construction  of  a  railroad  and  telegraph  line  from  the  Mis- 
souri Biver  to  the  Pacific  Ocean,  and  to  secure  to  the  government 
the  use  of  the  same  for  postal,  militair,  and  other  purposes."  The 
act  of  July  2, 1864  (chapter  216, 13  St.  356),  was  an  amendment 
to  the  act  of  July  1,  1862.  By  these  acts  certain  railroad  com* 
panics  were  aided  in  the  construction  of  their  roads.  Among  them 
was  the  appellee,  which  built  the  865.66  miles  above  mentioned. 
It  was  aided  in  the  construction  of  this  part  of  its  road  by  an  issue 
of  bonds  made  to  it  by  authority  of  the  acts  of  July  1, 1862,  and 
July  2,  1864.  The  act  of  July  1, 1862,  made  the  following  provi- 
sions  to  secure  the  paymtot  of  the  principal  and  interest  of  the 
bonds  so  issued : 

^^Sec.  5.  .  .  .  The  issue  of  said  bonds,  and  delivery  to  the 
company,  shall,  i^o  factOy  constitute  a  first  mortgage  on  the 
whole  line  of  the  railroad  and  telegraph,"  etc. 

^^  Sec.  6.  The  grants  aforesaid  are  made  upon  condition  that  said 
company  shall  pay  said  bonds  at  maturity,  and  shall  keep  said 
A  V 1883.  i^ili*o&^  &Q<1  telegraph  line  in  repair  and  use,  and  shall 
"  ^'  at  all  times  transmit  despatches  over  said  telegraph  line, 

and  transport  mails,  troops  and  munitions  of  war,  supplies,  and  pub- 
lic stores  upon  said  railroad,  for  the  government,  whenever  required 
to  do  so  by  any  department  thereof ;  and  the  government  shall  at 
all  times  have  the  preference  in  the  use  of  the  same  for  all  the  par- 

?»06e8  aforesaid ;  .  .  .  and  all  compensation  for  services  rendered 
or  the  government  shall  be  applied  to  the  payment  of  said  bonds 
and  interest,  until  the  whole  amount  is  fully  paid ;  .  .  .  and  after 
said  road  is  completed,  until  said  bonds  and  interest  are  paid, 
at  least  five  per  centum  of  the  net  earnings  of  said  road  shall  also 
be  annually  applied  to  the  paymnet  thereof." 
By  the  act  of  July  2,  1864,  it  was  provided  as  follows : 
"  Sec.  5.  .  .  .  Only  one-half  of  the  compensation  for  services 
rendered  for  the  government  by  said  companies  shall  be  required 
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to  be  applied  to  the  payment  of  the  bonds  issued  by  the  govern- 
ment in  aid  of  the  construction  of  said  roads." 

These  sections,  taken  together,  constitnte  the  contract  between 
the  United  States  and  the  appellee.  TJ.  S.  v.  Union  Pacific  R. 
Co.,  91  U.  S.  72 ;  Sinking-fund  Cases,  99  U,  S.  700,  718  ;  Union 
Pacific  R.  Co.  V.  U.  S.,  104  U.  S.  662 ;  s.  c.  9  Am.  &  Eng.  R.  R. 
Cas.  54.  This  contract  is  binding  on  the  United  States,  and 
they  cannot,  without  the  consent  of  the  company,  change  its  terms 
bv  any  subsequent  legislation.  Sinking-fund  Oases  ubij  supra. 
Theseprovisions  of  the  statute  law  of  the  United  States  -^^^ 
being  still  in  force,  Congress  passed  the  act  of  May  ^"' 

7,  1878,  being  the  Thurman  Act  above  referred  to.  The  pre- 
amble of  this  act  mentions  by  name  the  companies  which  liad 
been  aided  by  bonds  of  the  United  States  under  the  acts  of  July 
1,  1862,  and  July  2,  1864.  The  first  section  declares  how  the 
net  earnings  referred  to  in  those  acts  shall  be  ascertained,  and  the 
second  section  provides  as  follows:  ^'That  the  whole  amount  of 
compensation  wnich  may,  from  time  to  time,  be  due  to  said  sev- 
eral railroad  companies,  respectively,  for  Services  rendered  for  the 
government  shall  be  retained  by  the  United  States,  one-half 
thereof  to  be  presently  applied  to  the  liquidation  of  the  interest 
paid  and  to  be  paid  by  the  United  States  upon  the  bonds  so  is- 
sued by  it  as  aforesaid  to  each  of  said  corporations  severally,  and 
the  other  half  thereof  to  be  turned  into  tne  sinking-fund  herein- 
after provided,  for  the  uses  therein  mentioned." 

The  case  turns  on  the  true  interpretation  of  this  section,  the 
appellants  contendinfi^  that  it  authorized  them  to  retain  com- 
p^^tion  earned  for  transportation  over  all  the  roads  owbed  or 
leased  by  the  appellee,  wnether  the  construction  of  such  roads 
had  been  aided  by  the  issue  of  government  bonds  or  not,  and  the  ap- 
pellee contending  that  the  compensation  referred  to  was  that 
earned  by  transportation  over  that  part  only  of  its  lines  which  had 
been  assisted  by  the  government  subsidy.  The  acts  of  July  1, 
1862,  July  2,  1864,  and  May  7,  1878,  all  relate  to  the  same  sub- 
ject. The  latter  act  is  declared  by  its  title  to  be  amendatory  of 
the  first  two,  and  its  last  section  provides  that  each  and  every  of 
its  provisions  shall  be  ^^  held  as  in  alteration  and  amendment "  of 
the  two  acts  first  mentioned.  The  three  acts  are  therefore  to  be 
construed  together  as  one  act,  and  one  part  to  be  interpreted  by 
another.  U.  S.  v.  Freeman,  3  How.  556,  664;  Crespigny  v, 
Wittenoom,  4  Term  R.  793 ;  Com.  v.  Slack,  19  Pick.  304. 

One  of  the  provisions  of  the  act  of  July  1,  1862,  closely  allied 
to  the  one  under  consideration,  was  construed  by  this  court  in  the 
case  of  U.  S.  v,  Kansas  Pac.  R.  Co.,  99  U.  S.  455.  kawas  pacwo 
The  Kansas  Pacific  R.  Co.  was  one. of  the  companies  o™badSoS* 
to  which  the  United  States  issued  bonds  in  aid  of  the  ™"- 
construction  of  its  road  under  the  act  just  mentioned.     Assisted  by 
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tills  issae  of  bonds,  it  had  built  393  15-16  miles  of  road.  It  after- 
wards built  245  miles  without  aid  from  the  government.  The 
United  States  brought  suit  against  the  company  to  recover  the  5 
percent  of  net  earnings,  to  be  applied  to  the  payment  of  the  bonds 
and  interest,  as  provided  by  section  6  of  the  act  of  1862.  One  of 
the  controversies  in  the  case  was  whether  the  government  was  en- 
titled to  the  5  per  cent  net  earnings  on  that  part  of  the  road  which 
had  been  built  without  government  aid.  This  court  decided  that 
it  was  not.  Speaking  by  Mr.  Justice  Bradley  it  said :  "  We  are  of 
opinion  .  .  .  that  the  subsidy  bonds  gi'anted  to  the  company,  being 
granted  only  in  respect  of  the  original  road,  .  .  .  are  a  lien  on 
that  portion  only,  and  that  the  five  per  cent  of  the  net  earnings  is 
only  demandable  on  the  net  earnings  of  said  portion."  With  this 
decision  in  view,  it  would  be  impossible  to  hold,  with  any  show  of 
reason,  that  the  compensation  for  services  rendered  the  United 
States,  which  by  the  same  section  was  required  to  be  applied  to  the 
payment  of  the  same  bonds,  included  compensation  lor  services 
rendered  by  a  road  the  construction  of  which  had  not  been  aided 
by  the  issue  to  the  company  of  government  bonds. 

In  the  case  of  U.  S.  y.  Denver  Pac.  R.  Co.,  99  U.  S.  460,  decided 
at  the  same  term,  and  in  which  the  judgment  was  delivered  by  the 
same  justice,  it  was  held  that  the  United  States  had  no  right,  under 
the  sixth  section  of  the  act  of  1862,  to  retain  compensation  for  ser- 
vices  rendered  upon  a  road  the  construction  of  which  it  had  not 
aided  by  its  bonas.  The  ground  upon  which  the  court  placed  its 
decision  was  that  the  government  had  no  lien  except  upon  a  road 
which  it  had  so  aided,  and  could  retain  neither  the  5  per  cent  of 
the  earnings  of  a  road  to  which  it  had  issued  no  bonds,  nor  com- 
pensation lor  transportation  services  thereon. 

This  court  having  thus  interpreted  the  act  of  July  1,  1862,  we 
cannot,  consistently  with  the  established  rules  of  construction,  give 
a  different  meaning  to  substantially  the  same  words  in  the  act  of 
May  7,  1878.  Reiche  v.  Smythe,  13  Wall.  162.  In  the  act  of 
July  1,  1862,  the  provision  is  that  "  all  compensation  for  services 
renaered  for  the  government  shall  be  applied  to  the  payment  of 
said  bonds."  In  tne  act  of  May  7,  1878,  the  words  are  that  "  the 
whole  amount  of  compensation  .  .  .  for  services  rendered  for  the 
government  shall  be  retained  by  the  United  States,"  one-half  to  pay 
interest  and  the  other  half  to  be  turned  into  the  sinking  fund.  If 
the  two  acts  are  to  be  construed  together,  and  as  one  act,  we  must 
give  the  same  meaning  to  like  expressions  in  both.  We  cannot  say 
in  one  case  that  the  compensation  mentioned  means  compensation 
only  for  services  on  aided  roads,  and  in  the  other  that  it  includes 
compensation  for  services  on  roads  not  aided. 

There  is  another  view  of  this  controversy  which  seems  to  us  con- 
clusive. As  the  contract  between  the  United  States  and  the  rail- 
road company  contained  in  the  acts  of  July  1, 1862,  and  of  July  2« 


CONDEMNATION— PRIVATE  USE.  261 

1864y  has  been  interpreted  by  this  court  to  anthorize  the  retention 
by  the  government  of  compensation  for  services  only  on  those 
roads  wliich  the  United  States  aided  in  building,  th6  construction 
which  the  appellants  seek  to  put  on  the  second  section  of  the  act 
of  May  8, 1878,  would  not  only  render  that  section  a  breach  of  faith 
on  the  part  of  the  United  States,  but  an  invasion  of  the  constitu- 
tional rights  of  the  appellee.  We  are  bound,  if  possible,  so  to 
construe  the  law  as  to  lay  it  open  to  neither  of  these  objections. 
Broughton  v.  Pensacola,  93  U.  S.  266 ;  Red  Rock  v.  Henry,  106 
U.  S.  596 ;  s.  c,  12  Am.  &  Eng.  R.  R.  Cas.  691 ;  Hobbs  v.  McLean, 
decided  at  the  present  terra,  and  cases  there  cited ;  U.  S.  v.  Coombs, 
12  Pet.  72.  The  construction  contended  for  by  the  appellee  pre- 
serves the  good  faith  of  the  government,  and  frees  the  act  from  the 
imputation  of  impairing  rignts  secured  by  the  constitution  of  the 
United  States. 

In  our  view  the  constmction  of  the  second  section  of  the  act  of 
May  7,  1878,  is  plain,  and  not  fairlv  open  to  controversy.  By  the 
act  of  July  1, 1862,  "  all  compensation  for  services  rendered  for  the 
government"  was  to  be  applied  to  the  payment  of  the  bonds  issued 
by  the  United  States  to  aid  in  building  the  road.  By  the  act  of 
July  2,  1864,  only  " one-half  of  the  compensation  for  services  ren- 
dered for  the  government"  by  said  company  was  required  to  be 
applied  to  the  payment  of  the  bonds.  The  act  of  May  7,  1878, 
merely  restored  the  provisions  of  the  act  of  Julv  1, 1862,  and  again 
required  all  compensation  for  services  rendered  the  government  to 
be  applied  to  the  payment  of  the  bonds.  This  compensation,  as 
we  liave  seen,  has  oeen  limited  by  the  decisions  of  this  court  to 
compensation  for  services  rendered  by  the  aided  roads.  The  con- 
stmction of  the  second  section  of  the  act  of  May  7, 1878,  contended 
for  by  the  appellee,  is  therefore  right.    Judgment  affirmed. 


OmoAoo  AND  Eastern  Illinois  K  Oo. 
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WiLTSE. 

(Adwnee  Oau^  lUirwii.    March  27,  1886.) 

Where  the  tract  for  which  appellant  sought  to  condemn  appellee's  land 
-WBM  a  branch  road  intended  for  the  private  use  of  handling  the  freight  of  a 
oertoin  brick-works,  held,  that  condemnation  of  property  for  such  a  use  is 
unauthorized  by  law,  and  the  proceedings  should  hare  been  dismissed  as 
soon  as  such  purpose  became  apparent. 
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Appeal  from  connty  court,  Kankakee  county. 
Wm.  Armstrong  for  appellant. 
~^.  a.  Wheeler  lor  appellee. 


Shops,  J. — It  will  be  nnnecesBary  to  discues  the  errors  asBigned  by 
ai>pellant,  as  the  determination  reached  on  the  croes-errors  assigned 
will  be  condusive  of  the  case.  The  petition  as  amended  was  in 
substantial  compliance  with  the  statute,  and  ^ve  the  court  juris- 
diction, and  the  motion  first  entered  to  dismiss  was,  upon  record 
as  it  then  stood,  properly  overruled. 

The  general  act  for  the  incorporation  of  railroads  requires 
that  the  terminal  points  shall  be  designated  and  set  out  in  the 
articles  of  incorporation,  but  no  limitation  is  placed  upon 
wSrSSoar^-  the  company  as  to  the  location  of  its  appurtenant  tracks^ 
ISit^  "^^  Biiclr  as  side-tracks,  turnouts,  and  switches.  The  riffht 
to  locate  and  bniid  such  appurtenant  tracks  within 
reasonable  limits  must  of  necessity  be  left  in  the  discretion  of  the 
company.    The  eighteenth  section  of  the  act  referred  to  expressly 

{provides  that  if  the  corporation  is  unable  to  agree  with  the  owner 
or  the  purchase  of  real  estate  required  for  the  purposes  of  its 
incorporation,  or  the  transaction  of  its  business,  or  for  depots^ 
station  buildings,  right  of  way,  or  any  other  lawful  purpose  con- 
nected with  or  necessary  to  the  building,  operating,  or  funning  of 
its  railroad,  such  corporation  may  acquire  title  by  condemnation 
thereof  as  provided  by  law.  A  large  discretion  of  necessity  must 
be  lodged  m  the  railroad  company,  to  be  exercised  through  its 
officers  and  a^nts,  to  determine  whei'e  side-tracks,  turnouts,  and 
switches  should  be  located,  with  a  view  to  the  conyenient  and  suc- 
cessful operation  of  the  main  line  of  the  corapany^s  road,  and  as 
to  the  amount  of  land  actually  requisite  for  that  purpose,  and  the 
legislature  has  given  such  discretion,  providing,  however,  that 
such  appurtenant  tracks  for  which  land  is  sought  to  be  condemned 
shall  be  connected  with  the  building,  operating,  or  running  of  the 
railroad,  or  necessary  to  such  building,  operating,  or  running. 

The  question  of  the  necessity  for  the  exercise  of  the  right  of 
eminent  domain,  and  in  what  cases  it  will  be  exercised,  within 
QuBsnoN  OF  the  constutional  restrictions,  is  legislative,  and  not 
"*''*"'^'  judicial ;  and  when  the  power  has  been  delegated  to 
an  incorporation  by  the  legislature,  tlie  exercise  of  that  power 
by  the  incorporation,  within  the  scope  and  for  the  uses  and  pur- 
poses named  in  the  legislative  grant,  will  not  be  a  proper  subject 
tor  judicial  interference  or  control,  unless  to  prevent  a  clear  abuse 
of  the  power.  The  question,  however,  of  whether  the  use  to 
which  it  is  sought  to  appropriate  the  property  is  a  public  use  or 
purpose,  and  wnether  such  use  or  purpose  will  justify  the  exercise 
of  compulsory  taking  of  private  property  under  the  statute  and 
constitution,  and,  where  the  power  is  attempted  to  be  exercised 
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by  an  incorporation,  whether  the  power  ib  delegated  to  the  cor- 
poration by  the  legislature,  and  whether  the  nses  and  purposes 
for  which  the  power  is  sought  to  be  exercised  fall  within  the 
legislative  grant  of  power, — are  proper  subjects  of  judicial  deter- 
mination. Dill.  Mun.  Corp.  466;  Cnicago,  B.  I.  &  P.  B.  Co.  v. 
Town  of  Lake,  71  111.  333 ;  South  Chicago  B.  B.  v.  Dix.  109  111. 
237;  s.  c,  17  Am.  &  Eng.  B.  E.  Cas.  167;  Dunlap  v.  Mt.  Ster- 
ling,  14  111.  261 ;  Coolej,  Const.  Lira.  637  et  sea.;  St.  Louis,  etc., 
B.  Co.  V.  Trustees,  etc.,  48  111.  306  ;  Chicago  &  W.  I.  B.  Co.  v. 
Dunbar,  100  111.  129;  s.  c,  6  Am.  &  Eng.  B.  B.  Cas.  263;  Smith 
V.  Chicago  &  W.  I.  .B.  Co.,  105  111.  511 ;  s.  c,  14  Am.  &  Eug.  B.  B. 
Cas.  384 ;  In  re  New  York  Cent.  &  H.  B.  B.  Co.,  77  N.  Y.  248  ; 
Eldridge  v.  Smith,  34  Yt.  484 ;  Bradley  v.  New  York  &  N.  H.  B. 
Co.,  21  Conn.  306. 

It  is  evident  from  the  evidence  in  this  case  that  the  sole  use  and 
pnrpose  of  the  proposed  track  was  to  reach  the  brick- works  sit- 
uated between  a  half  and  three-quarters  of  a  mile  from  pukpow  or 
appellant^s  railroad,  and  thereby  create  a  feeder  to  its  aSm™^ 
main  line  and  add  to  the  volume  of  its  freights.  There  is  no 
pretence  ihat  there  was  any  necessity  for  any  increased  facilities 
in  the  locality  of  the  proposed  track,  except  for  the  purpose  of 
serving  the  hauling  oi  brick  from  these  brick- works,  and  the  in- 
creased traffic  brought  to  appellant^s  main  line  by  the  building  of 
this  spur.  True,  the  superintendent  says  the  ti-ack  could  be 
used  to  store  cars  upon ;  but  it  is  in  the  countiy,  and  there  is  no 

Eretence  that  there  is  or  will  b^  any  necessity  for,  or  that  it  will 
e  convenient  to  store,  cars  at  this  point,  or  that  the  track  was 
intended  for  such  use.  Besides,  the  track  is  shown  to  be  designed 
for  use  by  running  cars  over  it  each  day.  Indeed,  so  patent  is  it 
from  the  record  that  the  proposed  track  was  a  spur  roaa,  intended 
for  the  use  indicated,  tnat  the  onlv  statement  by  appellant's 
counsel,  in  his  brief,  of  the  use  for  which  appellee's  land  was  to 
be  appropriated  is  as  follows : 

^^  The  appellee  being  the  owner  of  some  land  located  between 
the  railroad  and  the  brick- works,  appellant  filed  this  petition  to 
condemn  a  strip  thirty  feet  in  width  across  his  land,  in  order  to 
build  a  railroad  track  from  its  main  track  to  the  brick- works,  as 
described." 

Towards  the  close  of  his  argument  the  counsel  insists  upon  the 
great  expense  incurred  in  building  up  the  brick- works,  the  great 
volnibe  of  freight  therebv  produced,  and  the  loss  if  compelled  to 
move  the  bricK  from  the  kilns  to  the  railroad  in  wagons,  as 
reasons  for  the  exercise  of  this  compulsory  power  of  taking  ap- 
pellee's land,  and  concludes :  ^^  To  say  that  appellant  has  no  power 
to  build  a  spur  to  the  works  in  order  to  move  this  vast  volume  of 
freight  is  placing  a  narrow  construction  on  the  powers  of  ap- 
pellant." 
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It  is  conceded  sabstantiallj,  and  the  evidence  abundantly  shows 
the  fact,  that  this  proposed  track  in  no  way  increases  or  adds  to 
the  facilities  for  transacting  the  business  of  the  railroad  appellant 
is  authorized  hj  its  charter  to  build  and  operate ;  but,  on  the  con- 
trary, by  adding  to  the  volume  of  its  freights,  would  tend  rather 
to  embarrass  the  main  line  of  road  than  otherwise.  If  this  was 
a  side-track,  and  was  in  some  way  necessary  to  or  aided  in  the 
convenient  and  successful  operation  of  appellant's  railroad,  the  fact 
that  it  serves  the  private  use  mentioned  would  not,  as  said  by  the 
court  in  South  Chicago  R.  Co.  v.  Dix,  supra^  make  it  any  the  less 
necessary  as  a  side-track ;  but  there  is  no  such  pretence  here,  and 
the  right  to  condemn  appellee's  land  depends  upon  the  right  of 
appellant  to  build  an  independent  branch  road  from  its  main  line 
to  the  brick- works  for  the  purpose  of  creating  a  feeder  to  its  main 
line  of  road,  or,  as  put  by  counsel,  "  to  move  this  vast  volume  of 
freight."  In  no  just  sense  can  this  proposed  line  be  said  to  be 
connected  with  or  necessary  to  the  building,  operating,  or  running 
of  appellant's  railroad. 

Tne  taking  of  private  property  under  the  eminent  domain 
statutes  is  in  derogation  of  common  right,  and  the  grant  of  power 
to  incorporations  tor  its  exercise  will  be  strictly  construed^  Cooley, 

BTATumoEAHT-  ^^'^^^^  ^^™'  ^^0,  531,  aud  authorities  cited.  The  fact 
mopowER  ov  that  the  buildine:  of  collateral  branch  roads  may  add  to 
■nucTLT  con-  the  earnings  of  the  mam  Ime  or  increase  its  business 
*"'"'*'  will  not  authorize  appellant  to  build  the  same  under 

its  charter  and  condemn  lands  therefor.  South  Chicago  R.  Co.  v. 
Dix,  supra:  Currier  v.  Marietta  &  C.  R.  Co.,  11  Ohio  St.  228 ; 
Young  V.  M cEenzie,  8  Gta.  44 ;  Taylor  v.  Porter,  4  Hill,  146 ; 
BuflFalo  &  N.  Y.  R.  Co.  v.  Brainard,  9  N.  Y.  103.  Nor  is  it 
material  to  the  determination  of  this  question  that  the  proposed 

track  is  only  a  half  or  three-iourths  of  a  mile*  in  length, 
LAXDOAinroTBs  or  that  the  great  loss  would  occur  to  the  brick- works 
nSxn  vsrn!^  oompauy  if  it  be  not  built.    Appellee's  land  is  soueht 

to  be  taken,  and  it  can,  as  to  his  right,  make  no  possible 
difierence  whether  the  proposed  line  be  lon^  or  short,  in  prin- 
ciple, it  could  make  no  oifferenoe.  If  the  railroad  company  maj 
condemn  appellee's  land  for  the  purposes  indicated,  why  can  it 
not  build  any  distance  it  may  choose  tor  like  purposes,  or  from 
Danville,  its  southern  terminus,  to  St.  Louis,  it  thereby  its  reve- 
nues would  be  increased,  and  the  interests  of  the  points  to  which 
it  should  build  be  promoted  thereby!  The  legislature  has  con- 
ferred no  such  power  upon  appellant.  It  therefore  was  made  ap- 
pai*ent  from  the  proofs  that  tne  purpose  and  use  intended  was  not 
such  use  as  is  contemplated  by  the  gi*ant  of  power  under  which 
appellant  was  acting,  and  that  therefore  no  appropriation  of  ap- 
pellee's land  for  such  purpose  could  be  made,  and  it  was  then  the 
duty  of  the  county  court  to  arrest  the  further  proceedings  and 
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ref ase  the  aid  of  the  court  in  wresting  appellee's  land  from  him 
for  an  nnlawfal  nse. 

It  is  said  by  this  conrt  in  Smith  v.  Chicago  &  W.  I.  B.  Co., 
supray  that  '^  this  right  [of  the  exercise  of  the  right  of  eminent 
domain],  of  conrse,  is  subordinate  to  all  statutory  and  constitu- 
tional restrictions  on  the  subject,  and  also  to  the  further  limitation 
that  the  courts  of  the  State  which  are  authorized  to  entertain  ap- 
plications of  this  character  are  clothed  with  ample  power  to  pre- 
vent any  abuses  of  this  right  by  such  companies."  In  the  case  of 
South  Chicago  B.  Co.  v.  Dix,  supra^  the  question  was  raised  by 
motion  entered  in  the  county  court  to  dismiss  the  petition,  which 
motion  was  supported  by  affidavit  filed  in  said  court,  showing  the 
reasons  for  such  motion.  The  company  filed  counter-affidavits,  and 
on  consideration  of  the  motion,  that  court  dismissed  the  petitiom. 
On  appeal  to  this  court  the  judgment  of  the  court  below  was  re- 
versed ;  this  conrt  finding,  upon  consideration  of  the  facts  estab- 
lished by  the  petition  and  affidavits,  that  the  use  for  which  the 
condemnation  was  sought  was  necessary  for  the  convenient  and 
successful  operation  of  the  railroad,  and  therefore  a  lawful  pur- 
pose. 

The  powers  of  the  court  were  invoked  by  appellant  to  aid  it  in 
the  appropriation  of  this  land  for  a  lawful  purpose;  and  that  it 
should  under  this  guise  be  permitted  to  nse  the  court  to  enable  it 
to  appropriate  appellee's  land  to  an  unlawful  purpose,  and  by  its 
orders  invest  appellant  thereunder  for  such  unlawful  purpose, 
would  be  a  travesty  upon  the  administration  of  the  law.  It,  there- 
fore, we  think,  became  the  duty  of  the  county  conrt,  upon  it  ap- 
pearing that  the  land  of  appellee  could  not  be  lawfully  taken  for  the 
purposes  really  intended,  to  have  discharged  the  jury,  and  dismissed 
the  petition  at  the  petitioner's  costs,  and  for  tne  error  in  not  so 
doing  the  judgment  will  be  reversed,  and  cause  remanded  to  the 
county  court  of  Kankakee  county,  with  direction  to  set  aside  the 
judgment  entered,  and  enter  an  order  dismissing  the  petition. 

SIde-trackt— Condemnation  of  f6r  Privato  Use*— See  McAbov  v.  Pittsburgh, 
etc.,  R  Co.,  30  Am.  &  Bng.  R.  R.  Cas.  814;  Tracy  v.  Blizabethtown,  etc., 
R.  Co.,  14  lb.  407;  Balto.  S.Ohio  K  Co.  v.  P.  W.  d;  B.  R  Ck>.,  10  lb.  444. 
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JOHNBOH 
V. 

Frebpobt  and  M.  B.  R  Co. 

(Adoanee  Ocue,  lUinaii.    MiMxh  27,  1886.) 

The  petition  in  this  case  w«b  filed  hj  appeal  for  the  condemnation  of  cer- 
tain lots  in  the  city  of  Gkilena,  owned  by  Ann  Eliza  Johnson,  for  the  purpose 
of  building  and  nudntaining  a  railway  from  Freeport,  in  Sterenson  county, 
to  Gkilena,  in  Jo  Daviess  county.  The  petition  alleges  that  the  owner^s  hus- 
band, who  is  also  made  defendant,  is  one  Madison  T.  Johnson.  Such  hus- 
band was  duly  served  with  process  as  defendant;  but  is  not  himself  alleged 
to  be  the  owner  of  any  interest  in  the  property  independent  of  the  interest 
owned  by  his  wife.  Said  Madison  Y.  Johnson  filed  his  cross-petition,  setting 
up  that  heretofore  the  State  of  Illinois  had  acquired  the  right  of  way  for  a 
railway  across  the  property  involved  in  this  petition,  and  had  erected  an  em- 
bankment and  roadbed  and  certain  culverts  and  crossingB  in  and  upon  this 
property;  that  thereafter  the  State  of  Illinois  had  abandoned  this  system  of 
internal  improvements,  but  retaining  all  the  rights,  privileges,  and  property 
acquired  in  the  course  of  erecting  such  improvements,  including  the  propor- 
ties  herein  described;  that  thereafter  the  State  of  Illinois  had  incorporated 
the  Galena  &  Mlssisippi  Intersectional  R.  Co.,  which,  under  its  chsoier,  ac- 
quired the  title  to  the  right  of  way,  roadbed,  and  other  properties  acquired 
and  erected  by  the  State  of  Illinois,  as  above  mentioned,  in  toe  construction 
of  said  system  of  internal  improvements;  and  that  thereafter  this  company,  at 
a  meeting  of  the  directors,  by  a  unanimous  resolve,  assigned  and  conveyed  to 
Madison  X.  Johnson,  president  of  said  company,  all  such  property,  right  of 
way,  etc.,  to  be  held  or  disposed  of  by  him  as  he  might  deem  proper  K>r  the 
best  interests  of  the  city  of  G{dena ;  that  thereafter  Madison  Y.  Johnson  made 
an  agreement  with  the  Western  Union  Co.,  by  which  they  were  to  construct 
said  railway,  but  before  constructing  the  same  said  last-named  company  was 
absorbed  by  the  Chicago,  Milwaukee  &  St.  Paul  R.  Co.,  and  that  negotia- 
tions are  now  pending  to  make  the  transfer  of  said  interest  to  the  said  Chi- 
cago, Milwaukee  A  St.  Paul  R.  Co.  The  cross- petition  further  alleges  that 
said  right  of  way  and  roadbed  are  public  property,  and  cannot  be  con- 
demned, and  prays  that  the  original  petition  may  be  dismissed  for  want  of 
jurisdiction,  so  far  as  it  seeks  to  condemn  the  right  of  way  already  mentioned, 
or  to  take  the  embankments  and  other  improvements  therein  described.  In 
the  trial  court  the  cross- petition  was  dismissed  upon  motion.  This  is  held 
to  be  erroneous.  The  uncertainty  in  the  description  of  appellee^s  interest  is 
held  to  be  proper  for  consideration  on  demurrer,  but  not  ground  for  dis- 
missal upon  motion.  The  objection  that  the  cross-petition  rests  upon  the 
denial  of  the  right  of  longitudinal  condemnation  of  the  line  of  railway  is  not 
ground  for  dismissal  upon  motion,  and  the  allegation  that  the  cross-peti- 
tioner is  holding  this  right  of  way  for  some  future  use  of  some  railroad  com- 
pany is  not  only  a  ground  upon  which  such  right  of  way  may  be  condemned 
upon  the  proper  state  of  facts,  but  also  a  ground  upon  which  the  cross-peti- 
tioner would  be  entitled  to  have  compensation  assessed  to  him  if  he  should 
prove  entitled  to  any.  The  cross-petition  plainly  discloses  the  right  to  have 
all  the  issues  suggested  therein  properly  tried  and  determined,  and  his  com- 
pensation, if  any,  decreed,  and  presents  no  ground  upon  which  a  summary 
dismissal  upon  motion  can  be  sustained. 
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Under  seciion  11  of  the  eminent  domain  act  (CortiB,  St.  c.  47,  p.  11)»  a  de- 
fendant is  obliged  to  file  a  cross-petition  in  order  to  bring  to  the  attention 
of  the  court  a  claim  of  ownership  which  is  not  set  forth  in  the  petition.  A 
dismissal  of  the  cross-petition  which  sets  up  a  new  and  additional  interest 
eliminates  from  the  case  such  new  and  additional  interest,  and  is  in  the  na- 
ture of  a  final  disposition  of  the  rights  claimed  under  it.  The  cross-peti- 
tioner is  therefore  entitled  to  a  separate  appeal  from  the  final  action  of  the 
court  in  dismissing  his  cross-petition. 

Appeal  from  Jo  Daviees. 
Jf.  Y.  Johnson  for  appellant. 
B.  C.  Cook  for  appellee. 

Maobudeb,  J. — This  is  a  petition  filed  by  appellee  in  the  county 
eonrt  of  Jo  Daviess  county,  to  condemn  the  n^t  of  way  over  cer- 
tain lands  of  various  persons  therein  mentioned,  and  to  faoib. 
condemn  certain  lots  in  Galena  for  depot  purposes.  The  peti- 
tion is  in  the  usual  form,  and  recites  that  the  company  is  organ- 
ized and  legally  existing,  as  a  corporation,  under  the  general 
railnrad  and  corporation  statutes  of  Illinois,  and  that  its  ob- 
ject and  purpose  are  to  build  and  maintain  a  railroad  from 
Freeport,  in  btevenson  county,  to  Galena,  in  Jo  Daviess  county, 
with  a  branch  Hue  to  connect  with  tli^  Chicago  &  North- 
western R.,  at  or  near  Fulton,  in  Whiteside  county.  It  men- 
tions, aomng  other  pieces  of  property  which  the  petitioner  desires 
to  take  and  appropriate,  certain  lots  in  the  city  of  Galena,  owned 
by  Ann  Eliza  Johnson,  and  alleges  that  her  husband's  name  is 
Madison  Y.  Johnson.  Madison  x .  Johnson  was  made  a  defend- 
ant to  the  original  petition,  and  duly  served  with  process ;  but  he 
is  not  otherwise  mentioned  therein,  except  as  the  husband  of  Ann 
Eliza  Johnson.  He  is  not  himself  alleged  to  be  the  owner  of  any 
interest  therein,  independent  of  the  interest  owned  by  his  wife. 
Accordingly,  Madison  Y.  Johnson,  appellant  here,  filed  his  cross- 
petition  in  said  proceedings,  setting  up  that  the  State  of  Illinois 
inaugurated  a  general  system  of  internal  improvements,  and,  among 
other  improvements,  undertook  to  consti*uct  a  railroad  from  a  point 
in  Gtdena,  alon^  the  line  mentioned  in  the  original  petition,  to  Sa- 
vanna, in  Carroll  county ;  that  the  State  established  the  route  of 
said  raUroad  along  the  same  lands  and  route  mentioned  in  the 
original  petition,  and  secured  from  the  general  government,  where 
the  land  had  not  been  sold  by  it,  the  right  of  way,  and,  where  the 
title  had  been  acquired  by  individnals,  had  purchased  and  obtained 
the  right  of  way  from  the  owners  of  said  lands;  and  that  said 
right  of  way,  so  obtained,  did  absolutely  vest  in  the  State  '^  as 
an  absolute  fee  in  said  property ;"  that  the  State  made  excavations, 
efaibankments,  culverts,  stone-work,  and  other  and  necessary  work 
along  said  route  described  in  the  original  petition,  for  its  railroad, 
for  the  distance,  between  Gtdena  and  Savanna,  of  about  twelve 
miles,  and  took  possession  thereof,  and  built  and  constructed  and 
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graded  the  same  on  the  line  aforesaid,  and  expended,  in  the  cod- 
straction  and  for  right  of  way,  in  Oalena,  and  along  said  liue, 
more  than  $200,000,  when  it  abandoned  said  system  of  internal 
improvements,  so  adopted  by  it,  leaving  said  embankments,  stone- 
work, right  of  way,  and  privileges,  so  seenred  to  it,  without  com- 
pleting or  finishing  the  railroad  so  intended  and  oommenoed  nnder 
the  system  so  adopted  by  it,  bnt  retaining  all  rights,  privileges, 
and  property  so  acquired  under  said  system  ;  that  the  State,  by  an 
act  of  the  legislature,  incorporated  the  Galena  &  Mississippi  Liter- 
section  R.  Co. ;  that  by  the  second  section  of  said  charter  it  is  pro- 
vided, among  other  things,  that  said  corporation  may  appropriate 
to  its  sole  use,  and  enter  upon,  take  possession  of,  and  use  all  and 
singular  any  lands,  streams,  and  materials  of  any  name  and  kind 
for  the  location  of  depots,  and  may  construct  bridges,  dams,  and 
embankments,   spoil-banks,  engine^ouses,   and    ower  neceesiry 
buildings  to  preserve  and  maintain  and  continue  said  railroad,  and 
'^  all  such  lands,  waters,  materials,  and  privileges  belonging  to  the 
State  ai*e  hereby  given  to  said  corporation  for  said  purposes,''  etc; 
that  it  was  furtner  enacted,  in  the  fifth  section  of  said  charter,  that 
the  corporation  thereby  created  was  fully  authorized  to  oonsc^date 
with  any  other  railroad  within  the  State  of  Illinois  or  elsewhere, 
and  all  the  rights  secured  to  either  were  thereby  secured  and  con- 
firmed to  the  consolidated  company ;  that  it  was  further  enacted, 
by  the  sixth  section  of  said  cnarter,  that  all  grants  therein  con- 
tained should  cease  and  be  void,  unless  accepted  by  said  companj 
within  ninety  days  after  the  passage  of  said  act,  it  being  a  public 
act,  and  to  be  construed  liberally  for  the  purposes  de^ured,  etc ; 
that  under  said  charter  the  company  organized,  subscribed  stock, 
elected  officers,  and  became  a  legal  corporation,  and,  within  tlie 
time  named  in  its  charter,  certified  to  the  governor  of  the  State 
that  they  accepted  the  charter  and  grants  therein  mentioned ;  th&t 
at  a  meeting  of  the  directors  of  said  company,  who  were  the  stock- 
holders of  the  company,  a  resolution  was  unanimously  adopted, 
and  spread  upon  the  records  thereof,  that  all  the  interest,  wito  all 
rights,  privileges,  and  advantages  secured  to  the  G-alena  A  Uie- 
sissippi  K.  Co.,  under  the  charter  granted  to  said  company  by  the 
State,  and  the  acceptance  of  the  right  of  way,  as  certified  to  the 
Secretary  of  State,  together  with  the  charter,  franchisee,  stock,  and 
property,  and  right  of  property,  of  every  name  and  kind,  secured 
and  belonging  to  said  company,  were  thereby  assigned  unto  Madison 
Y.  Johnson,  the  president  of  said  company,  to  be  held  or  disposed 
of  by  him  as  he  might  deem  proper  for  tne  best  interests  of  the 
city ;  that  Madison  Y.  Johnson  made  an  arrangement  with  the 
Western  Union  B.  Co  to  construct  said  railroac^  but,  before  con- 
structing the  same,  said  last-named  company  was  absorbed  by  the 
Chicago,  Milwaukee  &  St.  Paul  R.  Co. ;  that  negotiations  are  pend- 
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ingtomake  a  transfer  of  said  interest  to  tke  Chicago,  Milwaukee  & 
St.  Paul  R  Co. 

The  cross-petition  alleges  that  the  right  of  way  and  roadbed 
therein  descnbed  are  public  property,  and  cannot  be  condemned, 
and  the  prayer  of  the  cross-petition  is  that  the  original  petition 
may  be  dismissed  for  want  of  jurisdiction,  so  far  as  it  seeks  to  con- 
demn the  ri^ht  of  way  already  mentioned,  or  to  take  the  erabank- 
ments,  mdmg,  curves,  and  nils  or  superstrnctnre  embraced  and 
ineladed  in  the  lands  and  right  of  way  mentioned  in  the  original 
petition,  or  that  the  court  may  make  such  other  ordei-s  in  the 
premiaes  as  may  seem  just  and  proper  under  the  laws,  etc.  After 
arenments  heara,  the  court  below  dismissed  the  cross-petition. 

The  appellee  has  filed  a  motion  to  dismiss  the  appeal  in  this 
conrt,  on  the  ground  that  the  order  of  the  court  below 
dismiflsiDg  the  cross-petition  was  not  a  final  order.  We  ^SSJ™* 
think  that  the  order  of  dismissal  was  final,  and  that  an 
appeal  can  be  taken  from  it.    The  cross-petition  sets  up  an  inter- 
eat  which  was  not  mentioned  in  the  original  petition.    The  pro- 
ceedings under  the  original  petition  could  only  have  reference  to 
the  lands,  and  interests  in  land,  which  were  therein  described.  Un* 
der  the  statute,  the  appellant  was  obliged  to  file  across  petition,  in 
order  to  bring  to  the  attention  of  the  court  a  claim  of  ownership 
vhich  was  not  yet  before  the  court.    When,  therefore,  the  cross- 
petition  was  dismissed,  the  new  and  additional  interest  which  was 
thereby  present  was  no  longer  in  the  case.    There  was  no  plead- 
ing nnder  which  it  could  be  considered.  Hence  it  follows  that  the 
diamissal  of  the  cross-petition  was  a  final  disposition  of  the  rights 
claimed  under  it.     In  proceedings  under  the  eminent  domain  act, 
each  separate  owner  ma^  have  his  damages  assessed  before  a  sepa- 
rate jnry,  and  so  is  entitled  to  a  separate  appeal  from  the  judg- 
ment rendered  on  the  verdict.    Such,  also,  is  the  case  where  dif- 
ferent persons  have  several  and  distinct  interests  in  the  same  tract. 
Bowman  v.  Venice  &  C.  R.  Co.,  102  111.  469.     In  this  very  suit 
for  condemnation,  two  appeals  have  already  been  entertained  and 
disposed  of  by  this  court,  to  wit,  Johnston  v.  Freeport  &  M.  R. 
Co.,  Ill  111.  13,  and  De  Boul  v.  Freeport  &  M.  R.  Co.,  Id.  499, 
The  objections  here  ur^ed  by  appellee  to  the  cross-petition,  that  it 
vas  only  evidence  of  title,  and  not  any  actual  present  title  in  ap- 
pellant, and  that  it  is  uncertain  in  the  description  of  appellant's 
interest,  might  be  very  proper  for  consideration  on  demurrer  to 
the  cross-petition  when  nled,  but  form  no  ground  for  dismissing 
tlie  same  on  motion. 

It  is  said  that  appellant,  as  an  individual,  cannot  be  the  assignee 
'»f  the  right  of  way  of  a  railroad  company ;  that  it  is  a  corporate 
frincliise.  We  do  not  understand  a  right  of  way  to  be  itself  a 
corporate  franchise,  but  that  it  is  property  acquired  in  the  exercise 
of  bucli  franchise. 
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Appellee  insists  that,  granting  everything  stated  in  the  cross- 
petition,  either  of  fact  or  inference,  still  there  is  nothing  in  the 
ooRDEMXATioii  <^^^^  9  ^^^^  ^^^  allcgatlon  and  claim  of  the  cross-peti- 
WAT  o'm  Lira  ^^on  is  based  npon  the  assumption  that  this  right  of 
OF  BOAD.  ^^j  cannot  be  condemned  becanse  it  would  be  con- 

demning a  line  of  railroad  longtitudinally,  and  that  there  is  no 
railroad  corporation  complaining  here.  This  might  be  answer 
8u£Scient  if  the  petition  rested  alone  upon  denial  of  the  right  of 
condemnation.  Appellee  sajs  further :  ^^  If  it  be  claimed  that  ap- 
pellant is  holding  tnis  right  of  way  for  some  future  use  of  some 
railway  company,  the  answer  is.  that  it  may  be  condemned."  This 
is  just  what  appellant  is  claiming.  Then,  why  may  not  his  cross- 
petition  be  entertained  to  have  the  compensation  assessed  t^  him, 
if  entitled  to  any,  for  the  taking  of  the  property  ?  Although  the 
gravamen  of  the  cross-petition  is  that  one  railroad  company  cannot 
condemn  the  right  of  way  and  roadbed  of  another  railroad,  and  it 
does  not  specifically  claim  or  pay  for  the  assessment  of  any  com- 
pensation to  appellant,  yet,  under  all  the  averments  of  the  cross- 
petition,  we  thmk  there  might  thereunder  be  made  assessment  to 
appellant  of  any  compensation  to  which  he  might  be  entitled.  The 
cross-petition  avers  that  the  petitioner  files  it  under  the  eleventh 
section  of-  the  Eminent  Domain  Act,  wherein  it  is  provided  ^'his 
rights  shall  be  fully  considered  and  determined,"  and  the  prayer 
is  that  the  ori^nal  petition  be  dismissed,  so  far  as  it  seeks  to  con- 
demn the  right  of  way  mentioned  in  the  petition,  ^^or  that  the 
court  may  make  such  other  orders  in  the  premises  as  to  the  court 
may  seem  just  and  proper  under  the  law,"  etc.  Without  intimating 
any  opinion  as  regards  any  right  of  appellant  either  in  the  property 
or  to  compensation,  we  think  he  should  have  been  allowed  opportn- 
nitv  to  make  the  same  appear,  if  he  could,  under  his  cross-petition, 
and  that  it  was  error  to  dismiss  the  cross-petition  upon  motion. 
The  order  of  dismissal  of  the  cross-petition  will  be  reversed,  and 
the  cause  remanded. 

Condemnation  by  one  Company  of  Line  of  Another  Road.— See  Chicago, 
etc.,  R.  Co.  V.  Joliet,  etc.,  RCc,  14  Am.  &  Eng.  R.  R.  Cas.  63;  Denver,  etc., 
R.  Co.  V.  Denver,  etc.,  R.  Co.,  14  I.  83;  Fitchburg,  etc.  K  Co.  e.  New 
Haven,  etc.,  R.  Co.,  14  lb.  05,  Phila.,  etc.,  R.  Co.'s  Appeal,  20  1. 1. 
j  Injunction  to  prevent  One  Road  interfering  witti  Another  alK>ut  to  cross  it. 

;  — An  injunction  granted  to  prevent  one  railway  interfering  with  another  rail- 

'  road  laying  its  track  across  its  right  of  way  and  tracks,  without  notice,  and 

before  the  case  is  determined  on  its  merits,  and  final  decree,  is  illegal.  The 
court  say:  *^It  needs  no  discussion  to  show  that  an  injunction  against  a 
party's  holding  his  own  possession  is  the  same  thing  as  turning  him  out  of 
possession,  ana  is  utterly  illegal  before  final  decree.  Whatever  ri^ht  a  com- 
plainant may  have  in  other  courts,  or  in  other  ways,  a  court  of  equity  cannot 
change  the  possession  of  lands  in  conflict  from  one  party  to  another  until 
the  merits  have  been  finally  passed  upon.  It  seems  singular  that  any  officer 
of  the  law  should  undertake  such  a  usurpation  of  power.  It  has  been  suffi* 
ciently  settled  by  several  decisions  of  this  court,  and  is  an  elementary  rule 

i 
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which  needs  no  explanation.  People  «.  Simonson,  10  Mich.  885;  Barry  «. 
BriflSB,  22  Mich.  201;  Lewie  e.  Campau,  14  Mich.  468;  Sailing  e.  Johnson, 
25  Ifich,  489;  Port  Huron  *  G.  R  Co.  e.  Judge  of  St.  Clair,  81  Mich.  456; 
Arnold  e.  Bright,  41  Mich.  207;  Tawas  &  B.  C.  R.  Co.  e.  Judge  of  Iosco,  44 

Mich.  479.  _     ^ 

Railway  Company's  Duty  to  maintain  Public  Highway— Mandamus.-  A 
turnpike  road  laid  out  and  constructed  under  the  authority  of  the  charter  of 
a  turnpike  company  is  a  public  highway,  and  the  forfeiture  of  the  charter, 
and  the  consequent  abanoonment  of  the  road  by  said  company,  do  not  a£Eect 
the  existence  of  the  road  as  a  public  highway,  which  should  thenceforth  be 
maintained  in  good  order  by  the  municipality  within  which  the  road  is  lo- 
cated. A  railroad  company,  which  enters  upon  upon  and  appropriates  a 
portion  of  a  road,  which  had  formerly  been  a  turnpike  road,  but  which,  ow- 
uig  to  the  forfeiture  of  the  turnpike  company's  charter,  had  been  abandoned 
by  the  turnpike  company,  though  it  continued  to  be  used  by  the  public, 
18  bound  to  cause  the  said  road  to  be  reconstructed  under  the  provisions 
of  the  act  of  February  19,  1849  (Pa.  L.  85>,  and,  in  case  of  refusal,  will  be 
compelled  by  mandamuB  so  to  do.  Pittsburgh,  etc.,  R.  Co.  e.  Common- 
wealth, 104  Pa.  8t.  588. 


Oassidt 

V. 

Old  Coloht    K  Go. 

(Adpanoe  Oam^  Ma$9aehu$eUSj  Fdntiairy  25,  1888.) 

The  right  of  a  railroad  company  to  the  use  of  the  land  condemned  for  its 
right  of  way  is  a  continuing  right  to  all  uses  necessary  and  incidental  to 
the  safe  and  beneficial  occupation  of  its  roads,  by  raising  or  lowering 
grade,  cutting  down  hill,  and  removing  trees;  and  where  it  is  owner  of  the 
fee  by  deed  of  conveyance  from  the  original  owners,  it  has  all  the  rights 
that  any  other  owner  of  the  fee  would  have,  so  long  as  it  does  not  in- 
fringe any  common  land  rights  of  adjacent  owners,  without  being  liable  to 
farther  damages  for  catting  off  natural  drainage,  dischar^pnff  sur»ce  water 
from  its  roadbed,  and  shutting  off  the  view,  light  and  air  from  adjoining 
premises. 

On  petitioner's  exceptions.     Overmled. 

Petition  in  Superior  Oourt  for  a  jury  to  assess  damages  in- 
curred in  the  use  and  occupation  of  land  and  dwelling  house  by 
reason  of  respondent's  elevating  its  roadbed  adjoining  petitioner's 
land. 

In  1845  the  defendant  company  located  its  railroad  over  a  strip 
of  land  owned  by  one  Welkins,  who  afterwards  conveyed  the  strip 
covered  by  the  location  to  the  company.  In  1882  the  company 
raised  tiie  erade  of  its  railroad  on  tnis  strip,  and  interfered  with 
the  naturalflow  of  the  surface  water  from  the  adjoining  land  upon 
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it,  and  also  catiBed  surface  water  from  the  location  to  flow  upon  the 
adjoining  land,  and  shut  off  the  view,  light  and  air  therefrom.  It 
is  conceded  that  this  change  of  grade  "  did  not  interfere  with  anj 
drainage  or  flow  of  water  other  than  snrface  water." 

The  owner  of  the  adjoining  land,  holding  under  a  conveyance 
from  Welkins,  brought  a  petition  against  the  company  for  damages 
caused  to  that  land  by  change  of  grade  of  the  railroad  upon  the 
strip  located  upon  by  the  company,  and  conveyed  to  it  by  Wel- 
kins. The  Superior  Court  ruled  that  the  petition  could  not  be 
maintained,  and  the  question  is  whether  that  ruUng  was  wrong. 

iV^.  C.  <b  J.  K,  Berry  for  petitioner. 

J.  H.  Benton^  Jr.^  for  respondent. 

HoLMBS,  J. — The  taking  of  land  for  a  railroad  "is  an  appro- 

Puuosn  TOR  P^^^*^^'^  ^^  ^^^  '^^^  ^  ^^  ^^®  ^^^  ^^  ^®  ^^^^  ^^^  ^^^ 
WHICH  LAMD  u  road,  necessary  and    incidental.  .  .  .  Practically    tlie 

'^™-  damages  are  commonly  equal  to  the  value  of  the  land." 

'^  The  rights  and  power  of  the  company  to  use  the  land  within 

their  limits  may  not  only  be  exercised  originally,  when  their  road 

is  first  laid  out,  but  continues  to  exist  afterwards;  and  if,  after  they 

have  commenced  operations,  it  is  found  necessarv  in  the  judgment 

of  the  company  to  make  f  ni*ther  uses  of  the  land  assigned  to  them 

for  purposes  incidental  to  the  safe  and  beneficial  occupation  of  the 

road  by  raising  or  lowering  grade,  cutting  down  hills  and  removing 

trees,  they  have  a  ri^ht  to  do  so  to  the  same  extent  as  when  the 

railroad  was  originally  laid  out  and  constructed."    Brainard  v. 

Clapp,  10  Cush.  6,  8,  10 ;  Callender  v.  Marsh,  1  Pick.  418,  432. 

Thus  the  law  stood  at  the  time  of  the  location  of  this  railroad  in 
1845,  and  thus  it  still  stands,  unless  special  provision  for  further 
compensation  is  made  by  statute.  Boston  v.  Kichardson,  13  Allen, 
146, 159  ;  Pierce  v.  Drew,  136  Mass.  75. 

It  follows  that  the  defendant  must  be  presuqied  to  have  paid  for 
daxagbb  paid  ^^6  damage  now  sought  to  be  recovered  for,  at  the 
^^  time  of  its  ori^nal  location,  so  far  as  such  damage 

was  proper  to  be  considered.  And  even  if  the  statutes  now  pro- 
videa  proceedings  to  recover  damages  against  railroads  in  case  of 
a  subsequent  change  of  grade,  it  would  requirea  pretty  strong  argu- 
ment to  convince  us  that  they  were  intended  to  give  further  dam- 
ages in  a  case  where  full  compensation  had  been  paid  originalh'. 
No  such  statute,  however,  has  been  called  to  our  attention. 

Again ;  the  claim  stated  by  the  petitioner,  which  the  court  ruled 
was  for  cutting  off  all  natural  drainage  of  surface  water  from  the 
adjacent  lands,  discharging  surface  water  from  the  respondent's 
roadbed  upon  the  adjoining  land  of  the  petitioner  and  shutting  off 
the  view,  light  and  air  from  the  petitioner's  premises.  None  of 
these  acts  infringed  any  common  land  rights  of  the  petitioner. 
They  would  have  been  perfectly  lawful  on  tlie  part  of  any  other 
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adjoining  owner.  Gannon  v.  Hargadon,  10  Allen,  106  ;  Franklin 
V.  Fisk,  13  Allen,  211 ;  Bates  v.  Smith,  100  Mass.  181 ;  Rathke 
V.  Gardner,  134  Mass.  14 ;  Seats  v.  Hugo,  115  Mass.  204. 

And  we  are  Tiot  aware  that  it  has  been  decided  in  this  common- 
wealth that  they  form  a  substantive  ground  of  I'ecovery  under  the 
Hailroad  Acts,  although  if  land  was  taken,  as  it  was  from  the  pe- 
titioner's predecessor  in  title,  at  the  time  of  the  original  location 
some  portion  of  this  kind  of  damage  to  the  remaining  land  might 
be  considered  according  to  Walker  a.  Old  Colony  &  N.  R.  Co., 
103  Mass.  10;  see  Mornson  v.  Bucksport  &  0.  B.  Co.,  67  Me.  363. 

However  this  may  be  as  against  a  i*ailroad  exercising  such  rights, 
only  as  it  acquires  by  its  location  and  subject  to  the 
duties  imposed  by  statute,  in  the  present  case  the  re-  uohto  or 
spondents  owned  the  fee  by  conveyance  from  the  pe-  **'"'"  "  ""• 
titioner's  predecessors  in  title,  and  had  all  the  rights  as  against 
the  petitioner  that  any  other  owner  of  the  fee  would  have  had. 
The  petitioner  treats  the  deed  as  if  it  were  a  mere  release  of  the 
damans  then  due  for  the  original  location.  But  it  is  a  convey- 
ance m  ordinary  form,  and  it  nad  the  same  effect  that  a  like  deed 
to  any  other  person  would  have  had. 

It  is  suggested  that  the  petitioner  had  acquired  an  easement 
of  draining  through  the  sluiceway  built  under  its  road  by  the  re- 
spondent. No  such  claim  appears  to  have  been  made  at  the 
trial.  But  if  it  had  been  made,  it  could  not  have  been  maintained. 
Eor  no  lapse  of  time  gives  a  man  a  right  to  di*ain  surface  water 
in  its  natural  state  upon  his  neighbor's  land,  and  the  fact  without 
more,  that  after  it  reaches  that  land  it  escapes  by  a  ditch,  makes  no 
difference.  If  the  petitioner  had  had  a  ditch  upon  his  own  land 
the  discharge  from  which  would  have  been  a  wrong  and  actionable, 
aoqaiescence  in  the  discharge  for  twenty  years  would  have  given 
him  a  right.    But  that  is  not  this  case. 

Exceptions  overruled. 


HiBEBNIA  TlNDBBGBOTTlinD  B.   Oo. 

V. 

De  Oamp  et  <d. 

(47  N.  J.  Law,  518.) 

A  corporation  f onned  under  the  supplement  of  the  general  raUroad  act, 
approved  March  12th,  1879  (Pamph.  L.,  p.  166),  acquires,  on  condemning  a 
ngnt  of  way  an  for  underground  railroad,  not  the  fee-simple  of  lands,  but 
an  easement  only. 

8ach  a  corporation  cannot  condemn  the  mere  privilege  of  maintaining  a 
24  A.  &  £.  R  Gas.— 18 
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railroad  only  until  the  landowner  shall  chooae  to  make  an  inconsiatent  uae 
of  the  nte  of  the  road-bed. 

Such  a  corporation  cannot,  by  eminent  domain,  compel  an  owner  of  the 
f  ee-eimple  of  land  to  yield  to  it  a  right  to  construct  and  operate  a  railroad 
on  the  happening  of  a  future  contingent  event. 

The  rights  which  such  a  corporation  is  authorized  to  acquire  by  condem- 
nation are  present  rights,  and  whatever  may  be  necessary  to  make  present 
rights  perpetual. 

In  error.  For  opinion  of  Supreme  Court  see  47  N.  J.  Law,  p. 
43. 

Henry  C.  Pitney  (with  whom  was  MaMon  Pitney)  for  plaintifi 
in  error. 

CorUa/ndt  P(MrJcer  (with  whom  was  Alfred  Mills)  for  defend- 
ants in  error. 

Dixon,  J. — This  writ  of  error  brings  up  a  judgment  of  the 
supreme  court  setting  aside  an  order  appointing  commissioners  to 
appraise  certain  property  which  the  Hibemia  Underground  R.  Co. 
seeks  to  condemn. 

The  company  was  organized  under  the  General  Baihx)ad  act 
Facts.  and  its  Supplements,  for  the  purpose  (as  its  articles  of 

association  state)  of  purchasing,  operating,  and  maintaining  a  cer- 
tain railroad  already  constructed,  running  about  two  thirds  of  a 
mile,  wholly  underground,  through  the  Hibernia  vein  of  iron  ore 
in  Morris  county,  to  be  used  for  the  transportation  of  minerals, 
and  of  materials,  implements  and  machinery  for  the  sinking  and 
working  of  mines.  This  railroad  having  been  purdiased,  the  com- 
pany finds  that  the  onlj^  ri^ht  to  maintain  the  same,  on  what  is 
called  the  ^^  De  Camp  mine  lot,"  is  derived  from  a  lease  which  ex- 
pires in  1894 ;  and  tne  proceedings  now  before  us  were  instituted 
with  the  view  of  acquiring  the  ri^ht  of  perpetually  maintaining 
the  road  across  this  lot,  about  ten  chains  in  length. 

The  company's  petition  describes  the  property  to  be  condemned 

Sso  far  as  the  description  is  pertinent  to  the  present  inquiry)  in  the 
'oUowing  language:  "The  ri^ht  to  perpetually  maiutain  and 
ooiirAaT'ipni.  Operate  the  Hibernia  Underground  K.  as  at  present 
™^"'  constructed  and  operated,  being  a  railroad  with  a  sin- 

gle track  of  the  gauge  or  breadth  of  two  feet  and  nine  inches 
between  the  rails,  anaoperated  by  steam  locomotives  aud  cars  not 
exceeding  six  feet  and  six  inches  in  breadth  and  eight  feet  in 
height,  in,  through  and  along  that  portion  of  the  Hibernia  tunnel 
•  .  .  known  as  the  *  De  Camp  mine  lot.'  .  .  .  The  centre  line  of 
said  railroad,  where  it  crosses  said  ^De  Camp  mine  lot,'  is  de* 
scribed  as  follows :  Beginning,  etc  .  •  .  Also  the  right  to  I'epair, 
renew,  and  alter  said  railroaaas  occasion  may  require.  Including 
the  right,  for  the  purposes  aforesaid,  to  enter  upon  and  occupy  so 
much  of  said  tunnel  as  lies  within  four  feet  of  said  centi-e  line 
on  each  side  thereof.  •  •  .  These  proceedings*  are  not  intended  to 
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acquire  any  rieht  or  easement  of  support  for  the  tracks  or  road- 
bed of  said  railroad  by  the  ores  lying  beneath  said  tracks  and  road- 
bed, but  the  present  and  future  owners  of  said  '  De  Camp  mine 
lot'  are  to  be  at  liberty,  after  reasonable  notice  to  said  Hibernia 
Underground  B.  Co.  or  their  successors  or  assigns,  to  mine  and  re- 
move all  or  any  part  of  the  ores  lying  beneath  said  road-bed,  not- 
withstanding the  removal  thereof  may  weaken  or  destroy  the  sup- 
port of  said  road-bed.  And  further,  in  case  at  any  time  the  sup- 
port of  said  road-bed  shall  happen  to  be  destroyed  or  materially 
weakened  by  reason  of  the  removal  in  whole  or  m*part  of  the  ores 
lying  beneath  the  same,  then  and  in  such  case  the  said  Hibernia  Un- 
derground R.  Co.  and  its  successors  and  assigns,  are  to  have  the  right 
to  support  said  road-bed  by  timbering  placed  across  said  tunnel  or 
by  other  means,  or  to  make  an  excavation  in  the  southeasterly  or 
hanging-wall  of  said  vein,  for  the  purpose  of  providing  a  road-bed 
for  said  railroad ;  such  excavation  not  to  exceed  the  breadth  of 
eight  feet,  measured  from  the  face  of  said  hanging-wall,  and  the 
height  of  eight  feet,  and  to  extend  along  said  hanging-wall  across 
8aia  lot  of  land  at  the  same  level  as  the  present  floor  of  said  tun- 
nel." 

One  Question  raised  by  the  land-owners  is  whether  the  rights 
thus  denned  wei*e  such  as  the  company  could  lawfully  condemn, 
and  the  decision  of  this  question  against  the  company  in  the 
supreme  court  is  the  matter  now  complained  of  as  error. 

The  specific  authority  which  the  company  aims  to  put  in  force  is 
conferred  by  a  supplement  to  the  General  Kailroad  act,  approved 
March  12, 1879  (Pamph.  L.,  p.  166),  under  which  the  g,^^^,,,,^  ^ 
company  was  organized.  This  supplement  enacts  that  okhxral  bao?- 
"  "Wnen  any  corporation  formed  under  the  provisions  "^"*  ^^' 
of  this  act  snail  take  legal  proceedings  to  acquire  the  right  of  way 
for  its  proposed  railroad  beneath  the  surface  of  the  earth,  suca 
right  of  way  shall  not  include  the  right  to  permanently  use  or 
occupy  the  surface  of  the  earth  immediately  aoove  such  railroad 
and  wnere  the  same  is  not  broken,  but  shall  be  confined  to  a  mere 
right  to  tunnel  and  excavate  the  earth  for  its  tracks ;"  and  if  the 
company  has  purchased  a  railroad  already  constructed,  but  has  not 
acquired  the  right  to  maintain  the  same  from  the  ownera  of  the  fee 
simple  of  any  lands  upon,  under  or  through  which  it  is  built,  then 
*'  it  shall  be  lawful  for  the  corporation  owning  and  operating  said 
railroad  to  take  and  prosecute  all  such  legal  proceedings,  to  acquire 
the  right  to  maintain  and  operate  its  said  railroad,  tnat  it  would 
have  the  right  to  take  and  prosecute  if  such  railroad  had  not  as  yet 
been  built.''  The  supplement  also  declares  that  companies  formed 
under  it  shall  have  all  the  powers,  and  may  exercise  all  the  fran- 
chises conferred  upon,  and  which  may  be  exercised  by  corporations 
formed  under  the  original  act ;  but  we  do  not  think  that  these 
general  expressions  can  enlarge  the  scope  of  the  special  authority 
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granted  by  the  supplement  for  the  condemnation  of  a  right  of  way 
eneath  the  surface  of  the  earth.  In  designating  the  rights  which 
the  company  was  to  obtain  under  this  special  authority,  the  language 
used  is  so  explicit  as  to  prevent  any  inference  gathered  from 
general  terms ;  it  not  only  indicates  what  shall  not  be  acquired, 
but  also  expressly  declares  to  what  the  acquisition  shall  be  eon- 
fined. 

We  deem  it  clear  that  corpoi-ations  formed  to  constnict  or  main- 
tain underground  railroads  are  not  entitled  to  condemn  the  fee- 
simple  of  lands  for  their  right  of  way.  What  they  can 
tLOAS^^SSwt  acquire  is  a  right  to  tunnel  and  excavate  the  earth,  a 
enSSt'  "Sr  rigiit  to  maintain  and  operate  the  railroad.  We  need 
^^^  not  examine  or  cite  the  many  cases  which  have  held 

that  terms  mnch  more  indicative  of  a  fee,  when  used  in  a  grant  of 
eminent  domain,  import  only  an  easement.  All  the  decisions  agree 
in  laying  down  these  principles,  that  the  corporation  can  take  what 
the  legislature  has  authorized  it  to  condemn,  and  nothing  more^ 
that  the  authority  must  be  expressly  granted  or  necessarily  iinplied 
in  the  express  gi*ant,  and  that  it  must  be  strictly  pursued.  TJnder 
these  principles,  the  phraseology  nsed  in  the  statute  cannot  mean 
ownership  of  the  land ;  it  must  mean  onlj'  a  right  to  construct^ 
operate  and  maintain  a  railroad  upon,  through  and  under  the  land 
oi  another. 

The  petition,  therefore,  is  correct  in  asking  the  condemnation, 
not  of  land,  but  of  the  right  to  maintain  and  operate  the  railroad. 
BioHT  TO  uAm-  This  right,  however,  when  acauii*ed,  would  .  be  para- 
lAw  ROAD.  mount,  and  the  land-owner  could  lawfully  do  notiiing 
which  would  impair  it  He  might  make  any  use  of  his  land  con- 
sistent with  the  maintenance  and  operation  of  the  railroad;  as 
owner  of  the  ores  beneath  the  road-bed,  he  might  remove  them,  but 
always  subject  to  this,  that  he  should  not  weaken  the  road  or  ma- 
terially interfere  with  the  convenience  of  its  operation.  This  would 
be  the  legal  consequence  of  the  condemnation  by  the  company  of  a 
right  to  permanently  maintain  and  operate  the  railroad  as  con- 
structed. The  petition,  however,  seeks  to  avoid  this  consequence, 
and  to  reserve  to  the  land-owner  the  absolute  right  of  renioving^ 
the  ore  at  his  pleasure,  without  regard  to  the  structure  resting  upon 
it.  In  other  words,  instead  of  the  permanent  right  to  support  the 
railroad  in  its  present  position,  which  the  statute  expressly  author- 
izes the  company  to  condemn,  the  company  proposes  to  take  only 
a  temporary  privilege  of  support,  until  the  land-owner  shall  see  fit 
▲uTBOBiTT  ^^  remove  the  ore.  Thus  we  are  brought  to  the  qnee- 
ooropnt  TD?.  tion  whether  the  express  grant  of  power  to  condemn  tlie 
^^^  yoSk  permanent  nse  implies  an  authority  to  condemn  a  tem- 
****"'  poraiy  use.  A  somewhat  similar  question  was  answered 

affirmatively  by  Chancellor  Kent  in  Jerome  v.  Boss,  7  Johns.  Cb. 
816.    There  the  canal  commissioners  had  express  authority  to  enter 
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upon,  take  possession  of  and  use  any  lands,  waters  and  streams  nec- 
essary for  the  prosecution  of  the  improvement,  doing  no  unneces- 
sary dama^  ;  and  it  was  insisted  that  the  power  could  be  exercised 
only  for  tne  permanent  appropriation  of  the  whole  fee;  but  the 
court  held  that  the  commissioners  were  not  obliged  to  appropriate 
a  greater  interest  than  was  requisite  for  the  public  object,  and  that 
they  might  take  possession  of  and  use  land,  temporarily,  for  the 
purpose  of  quarrying  stone  with  which  to  build  a  dam  required  by 
the  canal.  This  view  seems  to  have  been  subsequently  sanctioned 
by  the  Court  of  Errors  in  Lyon  v.  Jerome,  26  Wend.  485.  On  the 
other  hand,  in  Currier  v.  M.  &  C.  R.  Co.,  11  Ohio  St.  228,  where, 
under  an  ordinary  power  to  take  land  for  the  construction  and 
operation  of  a  railroad,  the  company  sought  to  condemn  a  ri^ht  of 
way,  already  occupied  by  it,  for  three  years,  to  be  used  while  its 
permanent  road  was  building,  the  court  said  :  "  The  road  contem- 
plated by  the  charter  is  a  permanent  thing ;  the  lands  to  be  taken 
lor  it,  it  is  evident,  were  designed  to  be  taken  permanently,  once 
for  all.  No  such  thing  as  a  temporary  appropriation  of  land  is, 
in  the  charter,  expressly  mentioned,  nor  does  it  anywhere  seem  to 
Lave  entered  the  mind  of  the  legislature.  .  .  .  We  think  that  by 
no  fair,  and  much  less  by  any  strict  construction  of  the  powers 
granted  to  this  corporation,  can  the  appropriation  claimed  be  brought 
within  them." 

It  is  noticeable  that  the  New  York  cases  differ  from  the  one  be- 
fore us  in  several  respects.  The  right  of  temporary  appropriation 
was  there  conceded,  because,  for  the  purpose  in  view,  that  only  was 
necessary  to  carry  out  the  legislative  design.  But  here  the  legis- 
lative design,  as  gathered  from  the  statute  and  the  company's 
articles  of  association,  will  apparently  not  be  satisfied  by  the  main- 
tenance of  the  railroad  simply  until  the  land-owner  shall  choose  to 
remove  the  ore  in  the  road-bed ;  and  the  petition  itself,  in  recogni- 
tion of  this  fact,  seeks  to  substitute  another  road,  when  the  existing 
site  shall  be  destroyed,  in  order  to  accomplish  fully  the  object  of 
the  incorporation.  So  that  this  ground,  relied  on  by  Chancellor 
Kent,  for  inferring  a  right  to  temporary  occupation,  is  wanting  in 
the  present  instance.  In  the  case  of  the  canal  commissioners,  also, 
the  right  required  was  reasonably  definite,  as  to  both  duration  and 
use — possession  until  stone  could  be  quarried  sufficient  for  the 
building  of  a  certain  dam ;  so  that  a  fair  appraisal  of  the  right  was 

[>racticable,  especially  in  view  of  the  fact  that  the  appraisal  could 
egally  be  postponed  until  the  use  was  ended.  But  hei'e  compen- 
sation must  be  made  before  possession  is  taken,  and  the  appraisers 
must,  thei-efore,  say  in  advance  what  a  right  of  possession  is  fairly 
worth,  when  the  possession  can  lawfully  be  forthwith  terminated 
by  him  to  whom  the  compensation  has  been  paid.  Such  an  ap- 
praisement would,  in  most  cases,  be  a  mere  guess,  and  rarely  could 
result  in  the  ascertainment  of  just  compensation,  which  is  a  con- 
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stitntionalprerequidite  to  the  condemnation  of  property  bv  indivi- 
duals and  private  corporations. 

I  cannot,  therefore,  rid  my  mind  of  grave  doubts  whether  tlie 
legislature  has  anrliorized  the  taking  of  such  a  limited  privilege  in 
the  present  site  of  the  railroad,  as  the  petitioner  demands,  and  be- 
cause of  these  doubts  must  deny  that  tne  power  has  been  granted. 

But  the  petition  does  not  stop  at  the  existing  road-bed.  Con- 
ceiving that  the  needs  of  the  company  may  outlast  the  willingness 
of  the  land-owner  to  leave  the  ore  for  the  maintenance 
PORT  nu!cK8^  of  the  superstructure,  it  prays  the  condemnation  of  a 
ovm  PEOp.  further  right,  in  the  event  of  the  removal  of  the  ore,  to 
support  its  tracks  upon  other  property  of  the  owner,  and 
not  this,  but  only  a  right  to  choose,  in  the  event  indicated,  whether 
that  support  shall  be  secni'ed  by  timbers  resting  on  both  walls  of 
the  vein,  or  by  excavating  the  hanging-wall  to  a  depth  of  eight 
feet  from  its  face.  Thus  it  aims  to  carve  out  a  sort  of  future  con- 
tingent right  in  each  of  two  distinct  parcels  of  land  now  held  in 
fee  simple,  and  to  acquire  the  option  of  determining  hereafter 
which  of  those  rights  it  will  eventually  appropriate. 

This  is  plainly  going  beyond  any  power  conferred  by  the  statute. 
That  a  contingent  estate  already  existing  may  be  con- 
coMTwoMjT  as-  demned  under  the  law,  I  see  no  sufficient  reason  to  dis- 
TO  oBBikTB.  pute,  for  such  a  power  seems  to  be  necessary  to  enable 
the  company,  when  an  estate  of  that  nature  is  outstand- 
ing, to  acquire  what  the  statute  says  it  may  acquire — a  right  to  per- 
manently maintain  an  existing  road ;  but  that  is  a  very  di£Fei*ent 
tiling  from  a  power  to  create  such  a  contingent  interest  in  order  to 
condemn  it,  to  the  end  that  the  company  may,  in  a  possible  event, 
construct  a  different  road  on  other  lands.  Such  a  power  is  not  ex- 
pressed in  the  statute  or  necessarily  implied  by  anything  which  is 
expressed,  nor  have  we  found  any  decision  tending  to  uphold  it 
nnder  an  ordinary  grant  of  eminent  domain.  In  our  opinion,  the 
language  of  the  statute  imports  only  the  acquisition  of  present 
rights,  and  of  whatever- may  be  necessary  to  make  those  rignts  per- 
petual. 

For  these  reasons  the  judgment  of  the  supreme  court  must  be 
affirmed.  • 

For  affirmance — The  Chancellor,  Dixon,  Knapp,  Keed,  Van 
Syokel,  Brown,  Clemenf,  McGregor,  Paterson,  WnrrAKER.    10. 

For  reversal,  none. 

When  the  foregoing  case  was  decided  by  the  supreme  court,  it  snid, 
per  Dupue,  J.:  ''I  think  it  is  clear  that  under  the  general  railroad  act^ 
where  the  condemnation  is  of  lands  not  already  impressed  with  corporate 
franchises,  the  condemnation  must  be  of  lands,  in  the  legal  sense  of  that 
term,  whereof  the  exclusive  possession  and  use  for  the  purposes  for  which 
they  are  taken  will  be  transferred,  and  that  any  lesser  interest  in  lands 
than  the  unqualified  use  and  possession   for  the   legitimate   purposes  of 
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the  company  cannot  be  obtained  by  condemnation;  and  corporations 
organizea  under  tbe  act  of  1869  can  only  take  that  which,  and  in  the  man- 
ner which,  the  legislature  has  prescribed  in  the  general  railroad  act.  Ex- 
cept in  virtue  of  the  special  power  granted  by  that  act,  such  corporations 
haye  no  power  to  take  at  all.  They  must  take  lands  for  their  right  of  way 
with  the  qualification  that  they  need  not  take  the  right  to  permanently  use  or 
occupy  the  surface  of  the  earth  aboye  their  tunnels. 

The  proceedings  do  not  comply  with  the  statute.  In  the  first  place,  the 
company  does  not  propose  to  take  the  lands  described,  in  the  legal  sense 
of  that  term,  nor  the  exclusive  occupation  and  use  of  such  lands.  It  pro- 
poses by  this  condemnation  to  acquire  an  interest  in  the  lands  and  the  pos- 
session and  use  of  them  in  common  with  the  owners,  and  to  impose  upon 
the  owners  obligations  and  duties  in  connection  therewith — the  obligation 
to  ffive  reasonable  notice  before  they  remove  the  ores  from  beneath  tbe  road- 
bed, and  the  duty,  which  the  law  will  imply,  that  they  shall  exercise  their 
right  to  remove  ores  with  due  regard  to  the  company^s  rights  in  the  prem- 
iaea.  The  statute  affords  no  warrant  for  the  acouisition  of  such  a  qualified 
right  in  lands,  or  the  imposition  of  burdens  and  auties  upon  owners  in  con- 
nection therewith  by  process  of  condemnation.  The  statute  only  author- 
izes the  taking  of  lands,  and  the  occupation  and  use  of  lands,  in  the  state  and 
condition  of  lands  in  the  legal  sense  of  that  term."  State  v.  Hibernia,  etc., 
R  Co.,  47  N.  J.  Law,  43. 

Mode  of  Exercising  Ri^ ht  of  Eminent  Domain. — The  mode  or  method  of 
exercising  the  right  of  eminent  domain  in  the  absence  of  any  provision  in  the 
organic  law  regulating  it  is  within  the  discretion  of  the  legislature.  The 
limitation  is  that  it  shall  be  exercised  for  a  public  purpose,  with  just  com- 
pensation ;  and  vesting  the  power  of  ascertaining  it  in  a  court  and  appraisers, 
18  constitutional.  It  is  not  necessary  that  the  owner  shall  have  the  right 
under  the  act  to  institute  the  proceeding  to  condemn  the  property,  or  that 
his  right  of  action  should  be  increased.  And  a  prior  occupation  of  the  land 
"vvithout  authority  of  law,  even  though  it  be  a  trespass,  will  not  preclude  the 
company  from  taking  subsequent  measures  authorized  by  law  to  condemn  the 
Ltnd  for  its  use.     State  v.  Baker  et  al,,  20  Florida,  616. 

Conveyance  of  "  Two  Acres  of  Qravei " — Description  of  Lands.— A  con- 
veyance was  made  to  a  railroad  company  of  the  right  of  way  through  the 
g^rantor's  lands,  and  *'  also  two  acres  of  gravel  on  said  land  nearest  said  rail- 
road aa  at  present  located  through  said  tract.''  Bddy  that  such  conveyance 
passes  a  freehold  estate  in  the  gravel,  if  words  are  used  sufiScient  to  identify 
the  lands  on  which  it  is  situated ;  but  no  words  being  used  by  which  the  two 
stores  can  be  definitely  ascertained,  the  instrument  is  inoperative  as  a  convey- 
ance, thouffh  a  court  of  equity  wiU  enforce  it,  if  fair  ana  founded  on  a  valu- 
able consideration,  as  an  agreement  to  convey.  Louisville,  etc.,  R.  Co.,  «. 
Boykin,  76  Ala.  560. 
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V. 
PSHHBTLYAiriA  ScHUYLKILL   YaLLEY  R.    Oo. 

{Advm^  CbM»  Fgnnt^hamtE.    Fehruary  28,  1886.) 

The  metfliire  of  oompenflatioii  to  be  giyen  to  a  land  owner  for  the  portiofli 
of  his  land  taken  by  a  railroad  company  for  the  construction  of  its  tncki  U 
the  difference  between  what  the  property  nnaffected  by  the  obetmctioii  would 
haye  sold  for  at  the  time  the  injury  was  committed,  and  what  it  would  bavo 
sold  for  as  affected  by  the  injury. 

The  ordinary  risks  to  building  upon  the  property,  from  fire  which  is  not  the 
result  of  negligence,  is  a  matter  proper  to  be  considered  by  the  jury  in  deter- 
mining the  extent  to  which  the  market  value  of  the  property  hss  been 
depreciated. 

But  the  possible  damages  which  may  result  from  the  negligent  or  unskil- 
ful operation  of  the  railroad  cannot  be  taken  into  consideration  in  fixing  the 
land  owner's  compensation. 

Ebbob  to  the  Common  Pleas  of  Chester  County,  to  review  a 
judgment  assessing  damages  to  property,  resulting  from  tbe 
location  of  a  railroad.     Reversed. 

Webster  K.  Setzler  is  the  owner  of  a  farm  in  Chester  Connty. 
The  Pennsylvania  Schuylkill  Vallej  R.  passed  through  his  prop- 
erty. Upon  petition  of  Setzler  a  jury  oi  view  was  appoiutea  and 
they  assessed  his  damages  at  $3800,  estimating  for  the  neceesitj  of 
removing  the  barn  and  ho^-honse,  but  considering  that  the  dwell- 
ing-house might  remain  although  within  one  foot  of  the  railroad 
and  without  a  kitchen.  From  this  assessment  petitioner  appe^iled 
to  the  Coart  of  Common  Pleas.  That  court  delivered  the  foiiow* 
ing  charge  to  the  juiy : 

FuTHEY,  J. — ^The  plaintiff  in  this  case,  Webster  K.  Setzler,  is 
tlie  owner  of  a  farm  in  Chester  County  containing  seventy-six  acre^ 
and  the  railroad  of  the  defendants,  the  Pennsylvania  Schuvlkill 
Valley  R.  Co.,  now  in  process  of  construction,  passes  through 
his  property. 

The  issue  you  are  trying  was  framed  for  the  purpose  of  deter- 
mining the  amount  of  dam^es  the  plaintiff  has  sustained,  by  the 
taking  of  a  portion  of  his  land  for  the  purposes  of  the  railroad,  and 
the  injury  thereby  occasioned  to  his  dwelling-house  and  other 
building. 

You  nave  examined  the  property  and  have  seen  the  manner  in 
which  the  railroad  is  constructed  upon  the  land,  its  proximity  to 
the  buildings,  and  other  matters  to  which  your  attention  was 
directed  at  the  time  of  your  view. 

The  rule  laid  down  by  the  supreme  court  for  the  determination 
of  the  question  involvea  in  this  case  is,  that  it  is  the  duty  of  the 
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jarj  to  ascertain  the  Talue  of  the  property  before  the  railroad  was 
projected  through  it,  then  the  depreciation  it  has  suffered  in  the 
market  by  reason  of  the  construction  of  the  railroad,  and  the  differ- 
ence between  the  two  amounts  constitutes  the  amount  of  damages 
to  be  awarded  to  the  plaintiff. 

In  this  case  you  will  therefore  ascertain  what  amount  the  plain- 
tiff could  have  obtained  for  his  property  in  a  fair  market,  either  at 
a  private  or  pnblic'sale,  before  the  construction  of  the  railroad  by 
the  defendants,  and  what  he  can  now  obtain  for  it,  the  difference 
being  the  amount  of  the  injury  he  has  sustained. 

The  testimony  of  a  large  number  of  witnesses  has  been  given  re- 
lating to  the  value  of  the  property,  both  before  and  after  the  con- 
struction of  the  railroad.  It  is  your  duty  to  ascertain  these  values 
from  all  the  facts  in  the  case,  and  not  alone  from  the  testimony 
of  the  witnesses,  which  is  simply  one  species  of  evidence  for  your 
consideration. 

Yonr  attention  has  been  called  to  the  various  disadvantages  the 
plaintiff  will  suffer  when  the  road  is  in  active  running  operation, 
and  among  these  are  the  shape  in  which  his  land  has  been  left,  by 
being  cut  off  from  the  poition  taken  by  the  railroad,  the  necessity 
created  for  the  erection  of  a  bridge,  the  building  and  maintenance 
of  fences,  the  addition  of  a  tin  roof  to  the  spring-house  to  guard 
against  fire  by  sparks  from  passing  locomotives,  and  the  injury 
cansed  to  a  spring  of  water. 

Tlie  witnesses  Iiave  testified  that  269  additional  panels  of  fenc- 
ing will  be  required,  at  a  considerable  cost  to  the  plaintiff,  and  that 
the  value  of  tne  garden  and  a  portion  of  the  orchard  has  been  im- 
paired to  some  extent.  These  are  all  matters  to  be  considered  by 
von  in  determining  the  question  of  damages. 

The  principal  items  of  damage  the  plaintiff  claims  have  relation 
to  the  close  proximity  of  the  rauroad  to  his  dwelling,  bam  and  hog- 
hoofie.  It  appears  that  it  runs  within  a  short  distance  of  the  barn, 
the  outer  line  of  the  track  being  about  ten  feet  from  the  comer  of 
the  straw*honse,  which  projects  outward  from  the  barn,  passing 
throngh  the  kitchen,  taking  away  a  portion  of  the  yard  and  ap- 
proaching within  one  foot  of  the  corner  of  the  main  portion  of  his 
dwelling. 

In  this  connnection  you  will  determine  whether  the  railroad 
nsns  80  close  to  the  buildings  of  the  plaintiff  as  to  render  them  prac- 
tically useless  for  the  purposes  of  his  property,  and  whether  they 
shonfd  be  permitted  to  remain  in  their  present  position. 

If  you  are  of  the  opinion  that  a  prudent  man  can  safely  occupy 
the  buildings,  and  that  there  is  no  occasion  to  remove  them,  then 
the  cost  of  their  removal  will  not  be  considered  by  you,  although 
the  inconvenience  the  plaintiff  may  suffer,  by  reason  of  the  prox- 
imity of  the  railroad,  is  a  proper  matter  for  consideration  in  ascer- 
taining the  extent  of  the  depreciation  of  the  property  in  the  market. 
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The  law  is  clear,  however,  if  you  determine  that  ordinary  pru- 
dence will  render  it  safe  for  the  buildings  to  remain  in  their  pres- 
ent position,  that  no  damages  can  be  given  by  way  of  anticipation 
of  any  injury  the  plaintiff  may  hereafter  suffer  by  fire,  either  care- 
lessly occasioned  tnrough  the  negligence  of  the  defendants,  or  in- 
advertently, in  the  proper  management  of  their  tmns ;  and  it  is 
therefore  not  an  element  which  you  are  to  consider. 

The  only  question  you  are  to  determine,  if  you  decide  that  a  pru- 
dent man  can  safely  occupy  the  buildings  as  they  are  now  located, 
is  the  damage  the  plaintiff  has  sustained  by  the  construction  of  the 
raih'oad,  the  taking  of  his  land  and  the  expense  he  will  incur  in  re- 
storing his  property  to  its  former  condition. 

If  you  reach  the  conclusion  that  the  proximity  of  the  railroad 
to  the  buildings  places  them  in  such  a  position  as  to  render  them 
unsafe  for  occupation  by  a  prudent  man,  it  is  an  element  that 
enters  into  the  question  of  the  depreciation  of  the  pix)perty  in  the 
market,  and  you  will  then  take  into  consideration  tne  expense  the 
plaintiff  will  incur  by  removing  them  to  another  point  on  his 
property. 

In  determining  this  question,  if  you  conclude  that  it  will  be 
safe  for  the  buildings  to  remain  as  they  now  are,  you  will  consider 
the  testimony  that  has  been  given  in  relation  to  their  possible  alter- 
ation, and  the  expense  of  making  the  necessary  alterations  will 
form  an  item  in  the  plaintiff's  claim  for  damages. 

If  vou  find  that  it  will  be  impracticable  to  make  these  alterations, 
and  tnat  the  proximity  of  the  railroad  renders  it  unsafe  for  any 
prudent  man  to  occupy  the  dwelling-house,  or  to  use  the  other 
buildings  as  they  are  now  located,  you  will  consider  the  cost  of 
their  removal  to  other  points,  and  allow  him  in  your  verdict  such 
an  amount  as  will  repi'esent  the  depreciation  in  the  value  of  his 
property  in  that  respect. 

These  are  the  principal  matters  involved  in  the  determination  of 
the  case  to  which  it  is  necessary  I  should  particulai*ly  call  your  at- 
tention. You  have  heard  the  testimony  given  by  the  various  wit- 
nesses, as  to  the  manner  in  which  the  railroad  runs  through  the 
propeity ;  the  estimates  they  have  placed  upon  the  quantity  and 
value  01  the  land  taken ;  the  cost  of  additional  feucmg,  and  the 
other  items  forming  the  plaintiff's  claim  for  damages. 

It  is  your  duty  to  consider  all  the  testimony  relating  to  these 
items,  in  order  to  arrive  at  a  proper  conclusion  as  to  the  deprecia- 
tion in  the  market  value  of  the  property  ;  and  upon  whatever 
amount  you  may  determine  to  be  tne  carnage  he  has  sustained  yon 
will  compute  interest  from  the  date  of  the  taking  of  his  land,  to 
wit,  May  1, 1883. 

In  conclusion,  I  desire  to  remind  you  that  both  the  parties  to 
this  issue  are  equal  before  the  law.  You  are  a  jury  selected  by 
both  of  them  to  determine  the  matter  at  issue,  and  you  should  not 
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be  inflnenced  in  rendering  your  verdict  by  the  fact  that  the  plain- 
tiff is  an  individual  and  the  defendants  are  a  corporation,  for  both 
have  their  rights,  and  whatever  those  rights  ma;  oe,  it  is  jour  dnty 
to  accord  to  them. 

I  have  been  requested  by  the  counsel  for  the  plaintiff  to  instruct 
you  upon  the  folu>wing  points,  viz. : 

1.  ^^  A  landowner  is  obliged  to  run  the  risk  of  fire  necessarily 
following  the  proper  and  lawful  use  of  locomotives ;  and,  in  the 
event  of  such  fire,  no  recovery  can  be  had  for  losses  resulting  there- 
from." 

I  have  referred  to  the  principle  of  law  stated  in  this  point,  and 
have  said  that  if  you  condude  it  is  safe  for  the  buildings  to  remain 
in  their  present  position,  any  possible  loss  that  may  hereafter  accrue 
to  the  plaintiff,  by  fire  or  otner  cause,  in  the  management  of  the 
railroad,  cannot  be  taken  into  consideration  in  determining  the 
question  of  damages.  If,  however,  you  determine  that  it  is  neces- 
sary to  remove  the  buildings  to  some  other  point,  and  that  the 
proximity  of  the  railroad  renders  them  unsafe  for  occupancy  by 
a  prudent  man,  the  cost  of  their  removal  is  a  proper  element  to  be 
considered  in  estimating  the  amount  of  damages  the  plaintiff  has 
sustained. 

2.  ^^  If  the  jury  believe  that  the  railroad  is  located  so  near  the 
buildings  of  the  plaintiff  as  to  render  them  practically  useless, 
damaged  may  and  ought  to  be  eiven  for  their  loss." 

I  have  previously  answered  this  point,  by  saying  that  if  the  rail- 
road has  been  constructed  so  close  to  the  buildings  that  a  prudent 
man  would  not  consider  it  safe  to  occupy  them,  the  cost  of  their 
removal  to  some  other  point  on  the  property  is  a  proper  element 
of  loss  to  be  taken  into  considei*ation  m  determining  the  deprecia- 
tion in  the  market  value  of  the  property. 

8.  "  If  the  jury  believe  that  if  from  the  proximity  of  the  road 
to  the  buildinss,  the  danger  of  fire  is  such  that  no  man  of  common 
prudence  would  use  them,  but  would  be  compelled  to  provide  him- 
self with  buildings  elsewhere,  the  jury  should  consider  this  in  esti- 
mating the  damages." 

I  have  already  said  all  that  I  deem  necessary  in  regard  to  this 
point. 

In  framing  your  verdict,  as  one  of  the  questions  to  be  determined 
is  whether  it  is  necessary  to  remove  the  buildings  on  the  property 
to  some  other  point,  you  will  in  the  first  place  render  a  verdict  for 
-whatever  amount  of  damages  you  may  conclude  the  plaintiff  has 
sustained,  and  will  then  say  whether  or  not  in  your  opinion  the 
present  position  of  the  buildings  is  unsafe  for  occupancy  by  a  pru- 
dent man.  If  you  reach  the  conclusion  that  the  building  are  in  an 
unsafe  position,  you  will  state  that  fact  in  your  verdict,  m  addition 
to  finding  the  amount  of  damages  you  may  determine  the  plaintiff 
has  sustained 
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The  jury  returned  a  verdict  of  $3143.71,  estimating  that  it 
would  be  necessaiy  to  remove  the  dwelling-house,  bam,  and  hot- 
house ;  and  from  the  judgment  entered  thereon  plaintiff  appealed. 

WiUia/m  M,  Saves  for  plaintiff  in  error, 

Thomas  S.  Bvuer  and  5.  jE  Monaghcm  for  defendant  in  ©iTor. 

Stekkett,  J. — The  charge  of  the  learned  Judge,  in  relation  to 
the  proper  measure  of  damages  in  cases  like  the  present  is,  in  the 

main,  correct.  In  accordance  with  the  long-recoraized 
^"*"''*'^m  rule,  he  instructed  the  jury  "  to  ascertain  the  v^ue  of 

the  property  before  the  railroad  was  projected  through 

it ;  then  the  depreciation  it  has  suffered  in  the  market 
by  reason  of  the  construction  of  the  railroad,  and  the  difference  be- 
tween the  two  amounts  constitutes  the  amount  of  damages  to  be 
awarded  to  the  plaintiff ;"  and  they  should,  "  therefore,  ajscertain 
what  amount  the  plaintiff  could  have  obtained  for  his  property  in 
a  fair  market,  either  at  public  or  private  sale,  before  the  construc- 
tion of  the  railroad  by  tne  defendant,  and  what  he  can  now  obtain 
for  it ;  the  difference  being  the  amount  of  the  injury  he  has  sus- 
tained." He  also  instructed  the  lury^  to  allow  interest  on  the 
damages  so  found  by  them,  from  the  time  the  plaintiff's  property 
was  taken.  To  these  instructions  there  can  be  no  just  ground  of 
complaint.  But  it  is  contended  by  plaintiff  that,  m  the  applica- 
tion of  the  general  rule  above  stated,  at  least  one  material  element 
of  depreciation  was  afterwards  excluded  from  the  consideration  of 
the  jury.  It  was  conceded  that  the  location  and  constinction  of 
the  road  through  plaintiff's  farm  had  lessened  its  market  value.  In 
addition  to  the  land  actually  taken  for  roadbed,  nearly  two  and 
one  fifth  acres,  the  elements  of  depreciation,  in  regard  to  which 

testimony  was  given,  were :  1,  the  ordinary  risk  of 
wSeSSiok?'  fire,  involving  injury  to  fences,  crops,  etc.,  necessarily 

incident  to  the  proper  and  legitimate  use  of  locomotives 
in  operating  the  road ;  2,  tlie  close  proximity  of  the  road  to  the 
farm  buildings,  rendering  them  unsafe  for  occupancy  and  thus  ne- 
cessitating their  removal  and  reconstruction,  as  the  jury  has 
specially  found ;  3,  the  necessit;^  for  making  and  maintaming  ad- 
ditional fence;  4,  the  inconvenience  and  expense  of  access  to  a 
portion  of  the  farm  cut  off.  by  the  railroad,  and  also  some  minor 
matters  in  regard  to  which  there  was  little  or  no  controversy.  The 
principal  contention,  it  is  true,  was  in  regard  to  the  necessity  of 
removing  the  buildings,  and  the  cost  thereof ;  but  there  was  no 
abandonment  of  either  of  the  other  elements  of  depreciation  in  sup- 

f)ort  of  which  testimony  was  introduced,  and  especially  that  in  re- 
ation  to  the  ordinary  risk  of  fire  not  resulting  from  negligence. 
That  this  is  a  matter  proper  to  be  considered  by  the  jury,  in  de- 
termining the  extent  to  which  the  market  value  6f  the  property 
has  been  depreciated,  cannot  be  doubted. 
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The  principles  governing  the  assessment  of  damages   to  the 
owner  of  lands  through  which  a  railroad  has  been 
located  are  clearly  and  concisely  stated  by  our  brother  ov^c^^tmA- 
Clark  in  Pittsb.,  Bradford  &  Bnfialo  E.  Co.  v,  McClos-  ^^'' 
key,  1  Cent.  Rep.  619 ;  s.  c,  16  W.  N.  C.  56L     After  quoting  the 

Sineral  rule  announced  by  Chief  Justice  Gibson  in  Schuylkill 
avigation  Co.  v.  Thoburn,  7  S.  A  R.  411,  viz.,  that  the  true 
measure  of  compensation  is  the  difference  between  what  the  prop- 
erty, unaffected  by  the  obstruction,  would  have  sold  for  at  the  time 
the  injury  was  committed  and  what  it  would  have  sold  for  as 
affected  by  the  injury,  he  proceeds  to  say :  "  The  adjustment  of 
this  difference  involves,  in  all  cases,  a  fair  and  just  comparison  of 
the  advantaj^es  and  disadvantages  resulting  from  the  opening  and 
operation  of  the  road  and  the  construction  of  its  works:  but  the 
advantages  to  be  considered  are  such  only  as  are  special  and  the 
disadvantages  such  as  are  actual.  The  general  appreciation  of 
property  in  the  neighborhood,  consequent  to  the  projected  con- 
struction of  the  road,  cannot  enter  into  the  calculation  ;  ^^^^ 
to  this  the  landowner  whose  lands  have  been  taken  omomSniM 
IS  as  fairly  entitled  as  is  his  neighbor  whose  posses- 
sion and  enjoyment  have  not  been  disturbed.  The  general  in- 
crease of  value,  resulting  from  the  growth  of  public  improvements, 
i-ailroads,  canals,  and  highways,  accnies  to  the  public  benefit,  and 
in  the  computation  of  damages  the  landowner  cannot  be  charged 
therewith.  The  question,  in  each  case,  is  whether  or  not  the 
special  facilities  afforded  by  the  improvement  have  advanced  the 
market  value  of  the  property  beyond  the  mere  general  apprecia 
tion  of  property  in  the  neighborhood.  .  .  .  So,  also,  on  the  other 
hand,  the  disadvantages  must  be  actual,  not  speculative ;  they  must 
be  such  as  substantially  affect  the  pi*esent  market  value  of  the  land. 
.  .  .  Merely  speculative  damages*cannot  be  allowed.  The  incon- 
venience arising  from  a  division  of  the  property,  or  from  increased 
difficulty  of  access;  the  burden  of  increased  fencing;  the  ordinary 
danger  from  accidental  fires  to  fences,  fields,  or  farm  buildings,  not 
resulting  from  negligence;  and  generallv  all  such  matters  as, 
owing  to  the  particular  location  of  the  roaa,  may  affect  the  conven- 
ient use  and  future  enjoyment  of  the  pi'operty,  are  proper  matters 
for  consideration ;  but  they  are  to  be  considered  m  comparison 
with  the  advantages  only  as  they  affect  the  market  value  of  the 
land." 

It  will  be  observed  that  damages  which  may  possibly  result  from 
negligent  or  unskilful  operation  of  a  railroad  are  thus  wholly  ex- 
cluded from  consideration  in  such  proceedings  as  this,  damaow 
Such  damages  may  never  be  sustained ;  and,  if  they  do 
occur,  the  party  aggrieved  may  have  an  independent 
remedy  therefor.  It  is  only  ordinary  dangers  or  risks  not 
resulting  from  negligence  that  can  be  taken  into  consideration  in 
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assessing  damages  to  the  landowner;  and  even  those  dangers  or 
risks  are  not  to  be  regarded  except  in  so  far  as  they  affect  the  mar- 
ker value  of  tlie  land.  It  follows,  therefore,  that  the  landowner  is 
obliged  to  assume  the  ordinary  risk  of  fire  necessarily  incident  to 
the  proper  and  lawf al  nse  of  locomotives ;  and  in  the  event  of  loss 
resulting  therefrom,  no  recovery  can  be  had  therefor.  Hence  plain- 
tifiTs  first  point  to  that  effecl^shonld  have  been  affirmed.  The  risk 
therein  mentioned  is  clearly  an  element  of  depreciation  ;  and  if  its 
effect  on  the  maket  value  of  the  property  is  not  taken  into  consid- 
eration in  estimating  the  damages  he  has  sustained,  it  can  never  be 
considered.  The  answer  of  the  learned  judge  is  not  responsive  to 
the  point;  and  in  any  aspect  it  is  misleading  and  erroneous,  in 
that  it  conveys  the  idea  that  such  risks  cannot  be  taken  into  con- 
sideration by  the  jury  in  determining  the  question  of  damages. 
The  second  and  fifth  specifications  of  error  are  sustained ;  and,  in 
so  far  as  poi*tions  of  tne  charge  embraced  in  the  first,  third,  and 
fourth  specifications  are  calculated  to  convey  the  same  idea,  they 
are  also  sustained.  There  is  no  merit  in  the  sixth  specification. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

Liability  to  Fire  at  an  Elamant  of  Damageti — See  Ejiutas  City,  etc.,  R.  Co. 
V.  Kregelo,  20  Am.  &  Eng.  R.  R.  Cas.  241 ;  Lance  «.  Chicago,  etc.,  R.  Co.,  5 
lb.  295;  Wooster  o  Sugar  Valley,  etc.,  R  Co.,  10  lb.  499. 
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{Admnce  Ca^e^  Texa$.    Mareh  20,  1886.) 

In  a  condemnation  proceeding  the  damaffes  awarded  may  include  the 
value  of  any  houaes  or  property  placed  on  the  land  by  the  nulroad  without 
the  owner^s  consent,  which  can  be  used  as  it  stands,  and  which  has  become 
a  fixture  on  the  land. 

Appeal  from  Polk  County. 
Sill  <&  Corry  for  appellant. 
J.  M.  Orosson  for  appellee. 

Hurt,  J. — Appellant  sold  the  appellee  100  feet  right  of  way 
over  his  homestead  tract  of  land,  whereupon  appellee  then  built 
facw.  its  roadbed  in  the  centre  of  its  right  of  wav.     After- 

ward, in  the  year  1882,  the  appellee,  without  nppellant^s  consent, 
entei^  upon  appellant's  adjacent  land  and  built  tliereon  a  section- 
house.     When  the  land  was  built  the  appellee  had  knowledge 
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that  the  land  upon  which  it  was  built  belonged  to  appellant,  and 
was  not  a  part  of  the  100  feet  right  of  way  previously  purchased. 
In  1884,  about  two  yeara  after  this  house  was  built,  appellant 
instituted  an  action  of  forcible  entry  and  detainer  to  oust  appel- 
lee from  the  possession  of  said  premises,  and  then,  and  not  before, 
appellee  instituted  this  proceeding  to  condemn  the  land  whereon 
the  house  had  been  built. 

Kow,  it  is  urged  by  appellant  that  under  the  facts  of  this  case  the 
measure  of  damages  should  include  the  value  of  this  MKAsimxoF 
section-house,  thus  erected  by  appellee  upon  land  of  ti^houbl 
appellant  without  his  consent,  etc. 

In  the  case  of  Texas  &  Pacific  R.  Co.  v.  Hays,  5  Texas  Law 
ISeview,  771,  we  held  that  the  improvements  such  as  roadbeds, 
cross-ties  and  rails  placed  by  the  company  upon  the  right  of  way 
do  not  pass  as  fixtures  with  the  land ;  that  such  improvements  are 
not  to  be  estimated  as  damages  in  condemnation  of  the  right  of 
way. 

The  ^neral  rule  is  that  fixtures  annexed  to  the  freehold  become 
part  of  uie  realty,  but  to  this  rule  there  ai*e  exceptions ;  fzxtubbb. 
as,  for  instance,  when  there  is  a  manifest  intention  to  use  the 
fixtures  in  some  employment  distinct  from  that  of  the  occupant  of 
the  land.     Bouvier's  Law  Die. 

In  the  case  of  Railroad  v.  Hays,  supra,  this  distinction  is  clearly 
recognized.  In  that  case  Hayes  could  not  use  the  cross-ties  and 
rails  in  any  employment  connected  with  his  use  of  the  freehold. 
For  them  to  be  used  by  him  tliey  would  first  have  to  be  detached 
from  the  realtv  and  converted  into  personal  property,  etc.  This 
is  not  so  in  the  case  in  hand.  Hendry,  without  disturbing  the 
house,  could  use  it — use  it  as  it  stands,  fixed  and.  as  a  part  of  the 
realty,  and  hence  one  of  the  reasons  controlling  the  aecision  in 
the  Hays  case  is  wanting  in  this,  and  we  are  not  disposed  to  extend 
the  rule  further  than  it  nas  gone  in  the  Hayes  case. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Value  of  Property  placed  on  Land  by  Railroad  as  an  Element  of  Damageti 
—See  Gal.  So.  R.  Co.  e.  Southern  Pac.  R.  Ck>.,  20  Am.  &  £ng.  R.  R.  Cas. 
809 ;  Toledo,  etc.,  B.  Co.  v.  Dunlap,  6  lb.  878. 
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(Advance  Oase,  lUinaU.    January  22,  1886.) 

In  a  condemnation  proceeding  to  acquire  land  for  a  railroad,  an  objection 
that  witnesses  as  to  value  failed  to  show  knowledge  based  upon  actual  sales 
in  the  locality  goes  to  the  weight  of  the  evidence,  and  not  to  its  compe- 
tency. 

It  is  not  error  to  permit  the  owner  of  the  premises  sought  to  be  con- 
demned to  exhibit  to  the  jury  plans  of  a  building  he  had  contemplated 
erecting  thereon,  when  expressly  limited  to  showing  the  uses  to  which  the 
premises  are  adapted  and  tne  capabilities  of  the  property. 

If  there  is  a  difference  in  the  value  of  the  land  sought  to  be  condemned, 
when  considered  as  a  part  of  the  lot  from  which  it  is  to  be  taken,  and  when 
considered  as  a  distinct  and  separate  property,  the  higher  value  should 
control. 

Benefits  which  may  accrue  to  property  in  conunon  with  all  other  prop^ty 
along  the  line  of  the  proposed  railroad  by  reason  of  the  construction  of  the 
road  cannot  be  set  on  against,  nor  deducted  from,  a  just  compensation  for 
the  value  of  the  property  taken. 

Appeal  from  the  Cook  County  Circuit  Court.    Affirmed. 

The  ease  is  stated  in  the  opinion. 

K  Walker  for  appellant. 

Robert  Hervey  and  C.  Sttuirt  BecMe  for  appellee. 

MuLKBY,  Ch.  J. — This  proceeding  was  commenced  in  the 
PAcrw.  County  Court    of  Cook  County  by    the   Cliicago  & 


City  of  Chicago.     The  lot  of  which  the  fifty 

condemned  was  a  part  is  bounded  by  the  adjoining  lot  on  the 
north,  Chicago  Avenue  on  the  south,  Larrabee  Street  on  the 
east,  and  by  the  Chicago  Biver  on  the  west.  The  following  dia^ 
gram  shows  the  situation  of  the  property : 
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Baruum  Blake,  tli6  appellee,  is  owner  of  the  entire  lot;  The 
jury,  after  bearing  the  testimony  of  many  witnesses  on  both 
sides,  and  making  a  personal  examination  of  the  premises,  awarded 
as  compensation  the  sum  of  $39,000,  upon  which  award  the 
court  entered  judgment,  and  the  petitioner  appealed  to  this 
court. 

With  respect  to  the  claim  the  damages  are  excessive — ^we  see 
no  cause  for  reversing  the  judgment  on  that  ground,  bxobbbitb  aam. 
The  witnesses,  as  generally  happens  in  this  class  of  ^®"- 
cases,  widely  differed,  both  as  to  the  value  of  the  land  taken  and 
the  extent  of  the  damage  to  the  remaining  portion  of  the  lot. 
Very  nearly  all  of  them  on  both  sides  were  real-estate  agents  and 
dealers  in  real  property,  living  and  doing  business  in  the  city ;  and 
most,  it  not  ail,  swore  they  were  acquainted  with  the  value  of 
property  in  that  locality.  Had  the  jury  disregarded  their  own 
examination  of  the  property  and  accepted  without  qualifica- 
tion the  opinions  ana  theory  of  the  witnesses  for  the  respon- 
dent, the  compensation  and  damages  awarded  would  have  been 
increased  by  thousands  of  dollars.  On  the  other  hand,  had  they 
simply  accepted  the  theory  and  opinions  of  the  petitioner's  wit- 
nesses, the  amount  found  by  them  would  have  been  greatly  di- 
minished. 

So,  it  is  clear  the  jury  must  have  exercised  their  own  judgment 
in  the  matter.  In  such  a  diversity  of  opinion  and  conflict  of 
testimony,  we  are  aware  of  no  rule  or  principle  that  would  author- 
ize ub  to  interpose,  on  the  ground  the  evidence  does  not  support 
the  verdict,  especially  as  it  may  reasonably  be  supposed  their  ver- 
dict is  based,  at  least  to  some  extent,  upon  their  own  examination 
of  the  property. 

The  point  is  made  that  the  court  erred  in  permitting  respon- 
dent's witnesses  to  testify  at  all,  for  the  alleged  i-eason  they  did  not, 
in  a  preliminary  examination  before  the  court,  fuiiiish 
Batisnictory  evidence  of  their  knowledge  of  the  market  JJf^Sro. 
value  of  property  in  that  locality,  as  based  on  actual  sales. 
This  point  is  clearly  not  well  taken.  Even  admitting  the  court, 
in  an  extreme  case,  would  have  the  right  to  exclude  a  witness  on 
the  ground  of  incompetence  where  he  nad  had  no  opportunities  at 
allito  obtain  such  information  as  would  enable  him  to  form  an  intel- 
gent  opinion  on  the  question  of  value,  about  which  we  express 
no  opinion,  there  was  clearly  no  ground  for  the  application  of 
such  a  rule  in  this  case.  So  far  as  this  case  is  conceded,  what- 
ever there  is  in  the  objection  goes  to  the  value  of  the  testimony 
rather  than  to  its  competency.  It  is  the  uniform  practice  of  the 
courts  to  admit  sucn  evidence,  and  it  is  stated  in  Lawson's 
work  on  Opinion  and  Expert  Evidence  that  there  is  but  one  State 
in  the  Union  where  such  evidence  is  not  received.  It  would  cer* 
24  A.  &  E.  R.  Cas.— 19 
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tainly  be  a  startliug  announcement  to  go  out*  to  the  profe&Bion  that 
this  court  had  reversed  a  judgment  in  a  condemnation  case  in 
Chicago  because  the  trial  court  had  permitted  a  number  of  resident 
real-estate  dealers  .to  ^ve  their  opinions  as  to  the  value  of  tbe  land 
taken,  without  requinng  them  to  first  satisfy  the  court  that  their 
opinions  on  the  subject  were  based  upon  their  knowledge  of  actual 
sales  in  that  locality.  While  such  knowledge  is  always  desirable, 
it  is  by  no  means  a  test  of  a  witness's  competency,  i^or  is  it  in 
many  cases  the  chief  element  in  determining  the  weight  or  valne 
of  the  witness's  testimony  when  given. 

The  uses  and  capabilities  of  a  particular  property;  the  prices 
at  which  like  property  in  the  neighborhood  is  held  or  offered: 
knowledge  or  observation  of  the  growth  and  development  of  towng 
and  cities ;  a  general  knowledge  of  trade  and  business  and  of  the 
commercial  advantages  or  prospects  of  the  place  where  the  prop- 
erty is  situated,  are  all  matters  more  or  less  taken  into  account  hj 
the  intelligent  witness  in  forming  his  opinion  as  to  the  valne  of 
a  particular  piece  of  property. 

it  is  also  urged  that  tne  court  erred  in  permitting  the  respon- 
dent to  exhibit  before  the  jury  the  plans  of  a  certain  stmctuie 
he  had  contemplated,  for  a  number   of  years  ]^t, 
erecting  on  the  premises.    Wliether  evidence  of  thi^ 
kind  is  proper  or  improper  depends  entirely  upon  the 
purpose  for  which  it  is  oflEered,  and  to  which  it  is  limited  by  the 
court.     If  the  object  of  such  evidence  is  to  enhance  the  damages 
by  showing  such  a  structure  would  be  a  profitable  investment,  the 
testimony  would  clearly  be  inadmissible.     If,  on  the  other  band,  it 
is  offered  merely  as  an  illustration  of  one  of  the  uses  to  whicli  the 
property  is  adapted,  or,  in  other  words,  by  way  of  showing  the 
capabilities  of  the  property,  and  it  is  expressly  limited  by  the 
court  to  such  object,  as  was  the  case  here,  there  will  be  no  error  in 
admitting  it.     The  practice,  however,  of  introducing  such  evidence 
should  not  be  encouraged,  as  there  is  generally  more  or  less  dan^r 
of  its  being  misunderstood  by  the  jury.     But  the  purpose  of  tiie 
testimony  in  this  case  was  so  clearly  and  repeatedly  stated  by  the 
court  that  it  is  almost  impossible  there  could  have  been  any  nils- 
apprehension  in  respect  to  it,  and  consequently  there  was  no  error 
in  admitting  it. 

Respondent  asked  the  court  to  give  the  jury  the  following  in- 
struction : 

^^  Third,  if  the  jurv  find  from  the  evidence  that  the  part  of  the 
lot  proposed  to  be  taten  in  .this  case  is  of  greater  valne  when  consid- 
ered as  a  part  of  the  entire  lot  than  it  woold  be  as  a 
ImSimSt^  separate  and  distinct  piece  of  property,  entirely  discon- 
nected from  the  residue  of  the  lot,  then  the  jury,  in 
order  to  make  the  owner  of  the  lot  just  compensation  for  the  part 
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taken,  may  allow  to  him  the  fair  cash  or  market  value  of  the  part 
of  the  lot  taken,  when  considered  in  its  relations  to  and  as  a  part  of 
the  entire  lot,  and  not  simply  what  may  appeal'  to  be  its  value  as 
a  separate. and  distinct  piece  of  property,  entirely  disconnected 
from  the  residne  of  the  lot ; "  which  tne  court  refused  to  do,  but 
inodiiied  the  same  by  adding  the  following: 

'*Biitin  the  event  of  the  jnry  giving  a  greater  value  for  the 
part  of  the  lot  taken,  by  reason  of  its  being  a  part  of  an  entire  lot, 
tiieu,  in  assessing  damages,  if  any,  the  residue  of  the  lot  not  taken, 
the  jury  should  not  estimate  that  greater  value  given  to  the  part 
of  the  lot  taken   bv  reason  of  its  connection  with  the  balance  of 
the  lot;"  and  then  gave  the  instruction  as  modified  to  the  jury, 
to  the  giving  of  which  the  petitioner  excepted.     The  Instruction 
as  originally  drawn  contained  a  clear,  accurate  statement  of  the  law, 
and  should  have  been  given  as  asked.     It,  in  effect,  told  the  jury 
that  if  there  was  a  difference  in  the  value  of  the  land  sought  to  be 
condemned  when  considered  as  a  part  of  the  lot  from  which  it  was 
taken,  and  when  considered  as  a  distinct  and  separate  property,  the 
higher  or  greater  value  should  control  or  be  allowed,     do  far,  we 
think,  there  can  be  no  question  as  to  the  correctness  of  the  instruc- 
tion.   If,  therefoi-e,  there  is  any  error  in  the  instruction  as  given, 
ic  arises  from  the  modification  of  it  by  the  court.     As  we  under- 
stand the  modification,  it  tells  the  jury,  in  effect,  that  in  assessing 
the  damages  to  the  part  of  the  lot  not  taken,  if  any  such  damages 
are  allowed,  they  are  not  to  include  in  the  assessment  the  di&r- 
ence  between  the  higher  and  the  lower  value  of  the  part  of  the  lot 
taken  as  contemplated  by  the  instruction,  should  any  such  differ- 
ence exist.     Or,'  more  plainly  yet,  it  tells  the  jury  that  in  assessing 
tlie  damages  thev  should  not  include  any  part  oi  the  compensation 
allowed  for  the  land  actually  taken.     While  we  think  this  was  un- 
necessary, and  was  doubtless  the  result  of  extraordinary  caution  on 
the  part  of  the  trial  judge,  yet  we  see  nothing  in  it  of  which  the 
appellant  has  a  right  to  complain,  as  the  modification  was  clearly 
iu  its  interest.     Ii  the  objection  came  from  the  other  side  there 
mi^ht  be  some  force  in  the  claim  that  it  was  '^  confusing." 

The  sixth  instruction  for  respondents  is  also  complained  of.    It 
is  as  follows : 

*'  Sixth.  Under  the  law  of  this  State,  no  benefits  or  advantages 
which  may  accrue  to  lands  or  property  in  common  with 
all  other  property  alons^  the  line  of  the  proposed  rail-  bmibfitb     of 
n)aa,by  reason  of  the  construction  and  operation  of  such  oommor. 
railroad,   can  be  lawfully  set  off  against  or  deducted 
from  a  just  compensation  for  the  value  of  the  property  taken  and 
damaged  by  sucn  proposed  railroad,  as  the  same  may  appear  from 
the  evidence." 
In  Page  v.  G.  M.  &  St.  P.  R.  Co.,  70  III  824,  an  instruction  sub- 
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stall tially  the  same  as  this  was  approved.  The  only  objection 
urged  to  it  is  that  it  is  not  expressly  limited  to  the  valne  of  the 
property  taken.  We  thiuk  tnis  is  hypercritical  and  aSords  no 
grotinds  for  a  reversal. 

Even  conceding  the  instrnction  vicious  in  the  respect  claimed^ 
which  we  do  not,  appellant's  fourth  instruction  clearly  covers  it. 

Judgment  affirmed. 

Prospective  Use  of  Land— Consideration  of  In  assessing  Dama^s.- 
See  Little  Rock,  etc.,  R.  Co.  o.  McGehee,  dO  Am.  &  £ng.  R.  R.  Cis.  83; 
Washburn  «.  Milwaukee,  etc.,  R.  Co.,  20  lb.  225;  Scott «.  Indianapolu,  etc., 
R.  Co.,  10  Am.  &  Eng.  R.  R.  Oas.  189;  Sherman  «.  St.  Paul,  etc,  RCo., 
10  lb.  193;  EvereU  «.  Union  Pacific  R.  Co.,  10  lb.  204;.  St.  Louis,  etc,  K 
Co.  t>.  Kirby,  10  lb.  214. 

Benefits  accruing  to  Remainder  of  Property  as  Set-off. — See  MeRejDolds 
f>.  Burlington,  etc.,  R  Co.,  14  Am.  &  Kng.  R.  R  Cas.  172;  St.  LomB.ete.,  R. 
Co.  t).  Anderson,  17  lb.  97;  Smith  «.  Coombs,  20  lb.  209;  Grafton,  etc,  R. 
Co.  o.  Foreman,  20  lb.  215;  Washburn  e.  Milwaukee,  etc.,  R.  Co.,  20  lb. 
225. 

Measure  of  Damages  for  Unlawful  Entry  on  Alley— Injury  not  Permt- 
nentt — Plaintiff  brought  an  action  for  damans  alleged  to  have  accrued  to  him 
as  owner  of  certain  business  lots,  across  which  ran  a  public  alley,  (afford- 
ing valuable  access  to  the  same),  in  consequence  of  the  defendant's  tileged 
wrongful  and  unlawful  entry  upon  the  alley  against  plaintiff's  protest,  ud 
constructing  and  maintaining  along  the  entire  length  thereof  a  line  of  rail- 
way track,  and  running  cars  thereon,  so  as  to  render  any  other  mode  of 
travel  along  the  alley  difficult  and  dangerous,  and  at  times  nearly  imposFible 
and  to  damage  and  depreciate  the  value,  use,  enjoyment,  and  occopttion  of 
of  plaintiff^s  property.  HeUif  that  the  proper  measure  of  actual  damages  ia 
the  difference  between  the  fair  rental  value  of  the  plaintiff's  property  with 
the  railway  track  constructed,  maintained,  and  usea  upon  it,  ana  its  rental 
value  without  such  track.  Such  damages  would,  however,  accrue  to  plain- 
tiff only  while  he  owned  the  property  affected,  and  not  as  to  any  part  of  it 
of  which  his  lessees  were  in  possession  during  all  the  time  between  defend- 
ant's entry  upon  the  alley  and  plaintiff's  sale  of  the  property.  Carli  t.  Union 
Depot,  etc.,  R.  &  T.  Co.,  32  Minn.  101. 

Damages  for  Increased  Difficulty  of  Communication  between  Parts  of  a 
Tract. — Defendant  constructed  its  line  of  road  on  a  line  and  course  through 
plaintiff's  land,  which  required  the  raising  of  the  railroad-bed  above  the  or- 
dinary level  of  the  adjacent  land.  The  embankments  thus  formed  consti- 
tuted an  obstacle  to  the  plaintiff's  direct  passage  across  the  road  to  the  tract 
beyond.  After  condemnation  and  assessment  of  damages,  plaintiff  brought 
suit  for  damages,  resulting  from  increased  difficulty  of  communication  be- 
tween the  parts  of  the  tract.  Held^  that  damases  resulting  from  sochs 
source  are  construed  to  have  been  included  in  the  assessment  of  damages 
in  proceedings  condemning  the  land  for  the  use  of  the  road.  Such  an  as- 
sessment of  damages  embraces  all  past,  present,  and  future  damage  which 
the  improvement  may  thereafter  reasonably  produce.  International  &  0.  N. 
R.  Co.  D.  Pape,  62  Tex.  813. 

Damages  to  Land  through  which  Road  Is  built  accrue  to  Owner  and  not 
to  Subsequent  Grantee* — In  1855  Martha  Brittingham  owned  a  quarter  sec- 
tion of  land,  and  continued  to  own  and  possess  it  until  Ai^at,  1882.  In 
1869  a  strip  of  land  through  said  section  was  taken  by  the  Indiana,  Cisw- 
fordsville  &  Danville  R.  Co.,  which  built  the  road  now  operated  by  the 
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Indiana^  6.  A  W.  B.  Co.  The  road  was  built  and  operated  with  the  knowl- 
edge of  the  owner  of  the  land,  and  without  objection.  In  Aagnst,  1B82, 
Mtftha  Briitingham  and  her  husband  conveyed  to  the  plaintiff  by  warranty 
deed  the  whole  of  said  quarter-section,  this  deed  being  his  only  source  of 
title.  Plaintiff  then  conveyed  by  warranty  deed  all  of  said  quarter-section 
except  the  strip  of  land  aforesaid.  The  plaintiff  never  owned  any  land 
id  joining  said  quarter-section.  The  plaintiff  then  demanded  a  writ  to  assess 
the  value  of  the  strip  taken  by  the  railroad  company,  and  the  damages  to 
the  residue  of  the  said  quarter-section.  The  jury  assessed  the  damages  at  $880, 
$880  as  the  value  of  the  strip,  and  $600  as  damages  for  the  injury  to  the  residue 
of  the  quarter-section.  On  appeal  to  the  Supreme  Court  it  was  neld  that 
when  the  railroad  took  possession  an  1  built  its  road  upon  the  lands  of  an- 
other without  appropriation  or  c  n  iemnation,  as  the  statute  provided,  the 
damages  then  accrued  to  the  owner,  and  a  subsequent  conveyance  of  the 
whole  tract  gave  the  grantee  no  right  to  any  damages.  Indiana,  etc.,  R. 
Co.  t.  Allen,  100  Ind.  409. 

Damages  to  Land  covered  by  Public  Road. — ^A  master  was  directed  to  as- 
certain and  report  the  value  of  certain  lands  taken  by  a  railroad  company 
for  its  right  of  way,  and  the  consequent  damase  to  the  owner's  adjacent 
lands  as  of  the  time  when  the  company  took  the  land.  Sdd,  that  the  land 
coTered  by  a  public  road,  which  was  laid  out  through  the  land  taken  by  the 
company,  after  the  company  had  taken  it,  should  not  be  excepted.  New 
York,  etc.,  R.  Co.  ».  Heirs  of  Stanley,  39  N.  J.  Eq.  861. 

Value  of  Improvements  placed  on  Public  Land  by  Railroad  Company 
cannot  bo  given  as  Damages  to  Subsequent  Patentees — The  company 
built  its  road  over  a  parcel  of  laud  belonging  to  the  United  States.  Appel- 
lant afterwards  entered  the  land  and  obtain^  the  government  title  by  pat- 
ent for  it.  The  company  afterwards  instituted  proceedings  to  condemn  so 
fflach  of  the  land  as  it  was  using.  JSetd^  that  the  patentee  could  not  have  the 
valne  of  the  land  estimated  according  to  the  improvement  caused  by  the  loca- 
tion of  the  property  of  the  company.  Denver  &  R.  G.  R.  Co.  v.  Btanclifl 
(Utah,  June,  1885),  7  Pac.  Repr.  530. 

Clementa  of  DamagOf  Noisei  Smokoi  etc.|  depreciating  Rental  ValuOi — In 
the  trial  for  the  assessment  of  damages  plaintifi  was  permitted  to  show  how 
the  occupants  of  the  property  were  annoyed  by  the  noise,  escape  of  fire  from 
the  engines,  etc.,  by  the  operation  of  the  road.  The  court  admitted  the  evi- 
deooe  on  the  ground  that  all  the  fac|^  attending  the  use  and  operation  of  the 
railroad  were  proper  to  be  given  in  evidence  as  bearing  upon  the  rental  value 
of  the  property.  Bald^  that  the  ruling  of  the  court  was  correct ;  that  it  was 
proper  to  pat  the  jury  in  possession  of  all  the  facts  attendant  upon  the  occu- 
pation of  the  alley  by  the  railroad.  Wilson  e.  Des  Moines,  etc.,  R.  Co. 
(Iowa,  Dec.,  1885),  25  N.  W.  Rep.  754. 

Aiseatment  of  Damages— Estimating  Value  of  Easement  in  Alleys — The 
defendant  owned  a  tract  of  land,  divided  it  into  lots,  opened  an  alley  through 
it,  and  sold  lota  on  the  alley,  but  did  not,  in  her  deeds  to  the  purchasers,  ex- 
pressly reserve  the  right  to  have  the  alley  revert  to  her  when  it  ceased  to  be 
Bsed  as  an  alley,  if  such  use  should  cease.  A  railroad  company  owned  all 
the  land  on  one  side  of  such  an  alley,  and  sought  to  condemn  the  land  on 
the  opposite  side  thereof.  MM,  that  the  owners  of  such  land,  in  estimat- 
ing the  value  of  thejlot,  had  a  right  to  claim  compensation  for|the  easement 
in  the  alley  and  the  right  to  a  half -interest  therein  when  it  ceased  to  be  used 
a»  such.     Cincinnati  &  Ghk  R.  Co.  e.  Mims,  71  Ga.  5. 

Same :  Right  of  Way  only  Easement. — The  defendant  requested  the  trial 
court  to  charge  the  jury  as  follows:  **The  defendant  railway  company,  in 
the  case  at  bar,  by  proceedings  in  condemnation  acquires  only  an  easement, 
as  it  is  sometimes  called;  or,  in  other  words,  the  ri^ht  only  to  use  the  lands 
uken  for  the  purpose  of  coui>ii- acting  and  operating  its  line  of  railroad,  but  at 
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the  same  time  leaves  the  plantiff  or  the  owner  of  the  premises  the  rigfai  to 
cross  and  recross  the  line  at  pleasure  for  the  purpose  of  going  from  ooepiit 
to  anj  other  part  of  his  premises,  and  requires  the  railroad  company,  whes  de- 
manded so  to  do  by  the  owner,  to  construct  and  maintain  one  or  mare  crofls- 
ings  oyer  or  under,  or  at  grade  up(  n.  the  premises  or  farm  in  question,  80  as 
reasonably  to  accommodate  such  owner.*'  The  court  held  that  the  instrac- 
tion  was  properly  refused,  as  it  assumed  that  the  owner  had  a  full  right  to 
cross  and  recross  the  right  of  way  superior  to  the  right  of  the  defendsnt  to 
use  it  for  the  purposes  of  operating  a  railroad  upon  it,  and  further  nj: 
''That  a  railroad  nght  of  way  is  an  easement,  and  that  the  fee  remsissia 
the  owner  of  the  land  condemned  for  railway  purposes,  are  correct  as  ab- 
stract propositions  of  law ;  but  they  have  no  application  in  proceedincs  to 
condemn  land  for  right  of  way  for  a  railroad  except  when  it  is  msoe  to 
appear  that  the  fee  burdened  with  the  easement  is  of  some  determinatiTe 
Talue.  The  theory  is  that  the  easement  is  to  be  a  perpetual  right,  and  it  is 
the  usual  practice  to  introduce  evidence  in  these  cases  uiowing  the  full  value 
of  the  land  actually  taken  as  an  item  in  the  estimate  of  the  damages  sns- 
tained  by  the  property-owner.  This  is  allowed  upon  the  theory  that  any  in- 
terest he  has  m  the  land  actually  appropriated  is  of  no  value.  This  court 
has  held  that  it  is  not  error  to  refuse  to  instnict  the  jury  in  such  cases  that 
the  fee  title  remains  in  the  owner.  [Cummins  v.  Des  Moines  &  St.  L.  RCo., 
17  Am.  A  Sng.  R.  R  Cas.  86;  HoUingsworth  «.  Same,  17  Am.  &  £ng.  R  B. 
Gas.  113.]  And  the  jury  are  not  warranted  to  estimate  the  compensatioii  to 
the  owner  upon  the  theory  that  at  some  time  in  the  future  the  land  appro- 
priated for  the  right  of  way  may  cease  to  be  used  for  railway  purposes  and 
revert  to  the  owner. >^  Clayton  «.  Chicago,  etc.,  R  Co.  (Iowa,  Oct.,  1885), 
25  N.  W.  Rep.  150.] 

Rif  ht  to  Jury  Trial  in  Assessment  of  Damages. — ^The  right  to  a  trial  bj 
jntj  IS  a  substantial  right  that  should  not  be  trifled  with ;  and  where  a  jmy 
IS  demanded,  and  refused,  to  assess  damages  in  an  action  by  a  railroad  com- 
pany to  appropriate  land,  or  an  opportunity  to  demand  one  denied,  and  sub- 
stantial injustice  is  thereby  done,  the  proceedings  will  be  set  aside.  Port 
Huron  A  N.  W.  R.  Co.  e.  Collinan,  22  N.  W.  Rep.  717. 

We  also  append  a  few  points  recently  decided  concerning  procedure  in 
condemnation  suits. 

Appeals  in  Maine  in  Condemnation  Suits. — When  an  appeal  ia  taken  and 
prosecuted,  under  the  statutes  of  Maine,  from  the  decision  of  the  county 
commissioners  in  locating  and  laying  mit  a  way,  any  person  aggrieved  at  the 
commissioners'  estimate  of  damages  may  file  notice  of  appeal  therefrom  at 
any  time  within  sixty  days  after  final  decision  in  favor  of  such  way.  Boston 
A  M.  R.  Co.  V.  County  Commissioners  of  York  Co.  (Maine,  1886),  1  Nev 
England  Repr.  785. 

Procedure  in  Condemnation  Suits — Court  will  not  set  aside  Inquest--- 
Where  there  is  any  evidence  whatever  to  support  the  findings,  the  court  wiil 
not  set  aside  an  inquest  on  motion  of  defendant.  He  shotud  appear  on  the 
trial,  make  the  proper  objections,  and  take  exception  to  adverse  rulings,  and 
appeal  from  the  judgment,  or  take  a  new  trial  under  the  statute,  upon  pay- 
ment of  costs.  Greenleaf  et  al,  «.  Brooklyn,  etc.,  R  Co.  (New  York,  Marti* 
1886),  5  N.  E.  Repr.  786. 

Court  wiil  not  determine  Question  of  Interference  wrth  Adjacent 
Lands.— In  a  proceeding  by  a  railroad  company  to  acquire  specific  lan<is  under 
chap.  140,  Laws  of  New  York,  1850,  the  court  will  not  determine  a  question 
as  to  the  interference  with  other  lands  adjacent  thereto.  In  re  New  York, 
etc.,  R.  Co.  (New  York,  1886),  4  Eastern  Rep.  600. 

Amendments  to  Instrument  of  Appropriation. — The  instrument  of  appro- 
priation of  land  for  right  of  way  in  condemnation  proceedings  may,  on 
cause  shown,  be  amended  by  adding  stipulations  thereto  aa  to  fences  and 
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crossings,  calculated  to  reduce]^  conseqoential  damages,  after  the  report  of 
the  appraisers  has  been  filed,  and  issues  joined  on  exceptions  thereto.  Chi- 
cago, etc.,  R.  Co.  t).  Jones,  6  N.  E.  Repr.  8.  And  a  decision  of  a  trial  court 
allowing  or  refusing  leave  to  amend  a  pleading  may  be  reviewed  by  supreme 
court.    Chicago,  etc.,  R.  Co.  «.  Jones,  6  N.  E.  Repr.  8. 

Appeal — Time  of  Filing — Notice  of  AppeaK — The  recjuirements  of  Rev. 
8t.  of  Maine,  c.  18,  §  5,  relating  to  the  time  within  which  an  'Appeal  is  to 
be  taken  by  any  person  Aggrieved  at  the  estimate  of  damases  by  the  county 
commissioners,  are  applicable  only  when  no  appeal  on  location  has  been 
taken.  Boston,  etc.,  R  Co.  «.  Co.  Com*rs  of  York  Co.  (Maine,  March, 
1886),  8  Atlantic  Repr.  278. 

The  exception  that  the  decision  in  the  case  was  not  supported  by  the  evi- 
dence cannot  be  entertained  on  an  appeal  from  the  final  judgment  when 
the  exception  was  not  taken  within  60  days  from  the  rendition  of  such 
judgment.  California  Code  of  Civil  Proc.  939;  Weyle  v,  Sonoma  Val. 
R.  Co.,  10  Pac.  Repr.  510. 

Where  an  appeal  on  location  is  taken  and  prosecuted  as  provided  in 
Rev.  St  of  Maine,  c.  18,  ff  48,  49,  the  appellant  on  damages  may  file 
notice  of  appeal  within  60  days  after  final  decision  in  favor  of  such  way, 
and  the  phrase  **  within  the  time  limited,  *Mn  Rev.  St.  of  Maine,  c.  18,  | 
8,  refers,  when  an  appeal  on  location  hss  been  taken,  to  the  time  limited 
in  section  47  of  that  chapter.  Boston,  etc.,  R.  Co.  v.  Co.  Comm'rs  of  York 
Co.,  2  Atlantic  Repr.  273. 

The  object 'of  a  notice  of  appeal  is  to  impart  the  requisite  information 
to  the  opposite  party  of  his  opponent's  intention  to  appeal,  and  what  specific 
judgment  or  order  is  appealed  from;  and  if  the  notice  is  sufiSciently  ex- 
plicit in  these  particulars,  it  should  be  declared  suflicient.  But  a  mere 
clerical  error  as  to  the  date  of  the  judgment  will  not  of  itself  mar  the 
sufilciency  of  a  notice  of  appeaL  Weyle  v.  Sonoma  Val.  R.  Co.,  (California, 
1886),  10  Pac.  Repr.  510. 

On  appeal  to  the  circuit  court  under  Rev.  St.  of  Indiana,  1881,  §  8907, 
from  the  assessment  of  damages  made  by  the  appraisers,  by  filing  excep- 
tions to  their  award,  after  the  compensation  which  should  be  allowed  has 
been  ascertained,  the  only  remaining  thing  for  the  court  to  do  is  to  render 
judgment  of  recovery  against  the  railroad  company  for  the  amoimt  of  com- 
pefisation  thus  ascertain^  to  be  due  for  the  land  appropriated ;  and  a  judgment 
that  contingently  restrains  and  enjoins  the  railway  company  from  using  or 
occupying  the  land  in  controversy  as  a  means  of  enforcing  the  payment  of 
the  amount  found  due  is  erroneous.  Chicago,  etc.,  R.  Co.  v.  Jones  (Indiana, 
1886),  6  N.  £.  Repr.  8. 
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MOSBS. 

(Ado&nee  Ca$e,  Penruylvania.    January  4,  1886.) 

Where  a  railroad  company  has  occupied  a  part  of  a  public  road,  and  made 
-a  cut  across  it,  and  a  new  road  has  been  constructed,  it  is  the  duty  of  the 
company  to  erect  and  maintain  for  a  reasonable  time  a  proper  barrier  to  pre- 
vent travellers  from  falling  into  the  cut. 

J,  O.  MdcConnell  for  plaintiff  in  error, 
"  D.  T.  Watson  for  defendant  in  error. 
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Gbeen,  J. — ^It  seems  to  as  the  learned  conrt  below  defined  with 
great  care  and  perfect  accuracy  the  limitations  of  the  defendant's  lia> 
bilitj.  The  company  had  constructed  a  new  road  to  take  the  place  of 
FAon.  an  old  one  in  use  for  many  years.  It  was  mooted  whether 

the  old  road  was  a  public  or  a  private  road,  and  that  question  was 
left  to  the  jury,  with  proper  instructions,  and  of  tliis  thei'e  is  no  com- 
plaint. The  jury  found  tnat  the  road  was  a  public  road,  used  by  pre- 
scription for  more  than  twenty-one  years,  and  there  was  sufacient 
evioence  to  sustain  this  finding.  That  the  defendant  had  occupied  a 
portion  of  it,  and  made  a  cut  through  it  some  twelve  feet  in  depth, 
was  undisputed.  That  a  new  road  was  substituted  for  the  old  one, 
or  at  least  a  part  of  it,  and  was  finished  about  six  weeks  before  the 
accident,  was  also  fully  proved,  and  may  be  regarded  as  an  estab- 
lished fact.  The  question  whether  the  plaintiff  was  guilty  of  con- 
tributory negligence  was  also  very  carefully  submitted  to  the  jury, 
with  proper  explanations,  and  was  found  in  favor  of  the  plaintin. 
There  was  sufficient  testimony  to  sustain  this  finding,  if  believed 
by  the  jury,  and  the  question  of  credibility  was,  of  coui*8e,  exda- 
sively  for  them.  But  one  question  remained,  and  that  was  whether 
the  defendant  was  guilty  of  negligence  in  not  properly  guarding 
chabob  to  ^^^  cii^  across  the  oTd  road.  The  learned  judge  charged 
'^^^  the  jury  that,  if  the  defendant  made  a  new  road,  it  was 

their  duty  to  erect  proper  barriers  to  protect  pei*sons  from  falling 
into  the  cut,  and  to  maintain  them  for  a  reasonable  time  after  the 
new  road  was  finished.  It  seems  to  us  this  is  a  con-ect  statement 
law  applicable  to  such  a  case.  Certainly,  in  the  first  instance,  this 
duty  rested  upon  the  company.  When  the  cut  across  the  old  road 
was  made  and  the  new  road  was  being  constructed,  it  was  the  un- 
doubted duty  of  the  defendant  to  erect  and  maintain  the  proper 
guards.  The  jurisdiction  of  the  supervisors  would  not  attach  at  any 
time  earlier  than  the  completion  of  the  new  road  and  notice  to' them 
to  that  effect. 

In  view  of  the  fact  that  it  is  a  public  road  that  has  been  changed, 
and  that  very  many  persons  who  do  not  necessarily  know  of  the 
change  may  have  occasion  to  pass  that  way,  it  is  proper  that  the 
Duty  to  maih.  ^^^^J  of  maintaining  the  barriers  to  protect  travellers 
TAiH  BABRiKBa.  f j.Qna  falHug  into  the  cut  should  rest  upon  the  persons 
who  have  made  the  cut  for  a  reasonable  time  after  the  completion 
of  the  substituted  road.  Nor  can  we  say  that  a  period  of  six  weeks 
is  an  unreasonable  time  for  the  continuance  oi  that  duty.  It  was 
a  very  simple  matter  to  erect  such  barriers  as  would  be  an  ample 

Srotection  to  travellers  while  the  change  was  being  made,  and  the 
uty  of  subsequent  protection  would  be  discharged  by  the  mere 
continuance  of  such  barriers.  Some  time  must  necessarily  elapse 
before  the  general  public  would  become  acquainted  with  the 
change,  and  it  would  be  perfectly  natural  for  a  traveller,  know- 
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ing  the  coarse  of  the  old  road,  and  not  knowing  of  tlie  new 
one,  to  take  the  old  road  at  the  point  where  the  new  one  di- 
verged, nnless  the  passage  of  the  old  one  was  blocked  by  suit- 
able obstructions.  In  such  circumstances  the  ordinary  authori- 
ties, to  the  effect  that  a  man  is  not  bound  to  jirotect  excavations 
on  his  own  land  from  accidents  to  trespassers,  are  not  applicable. 
The  case  of  Township  of  Asten  v.  McClure,  102  Pa.  St.  328,  is  not 
in  point.  There  only  a  part  of  the  width  of  the  old  road  was  oc- 
cupied for  the  railroad,  and  the  supervisors  permitted  the  remain- 
ing part,  reduced  to  a  very  narrow  road,  to  oe  used  by  the  public, 
without  protecting  the  precipitous  side  by  a  railing  or  other  safe- 
guard. This  was  negligence  in  the  township.  Here  a  new  road 
was  substituted  and  tne  old  one  no  longer  used,  and  it  may  be 
questioned  whether  the  duty  of  shutting  off  access  to  the  old  road 
at  the  point  of  divergence  does  not  permanently  reside  with  the 
defendant,  since  the  old  road  no  longer  comes  within  tlie  jurisdic- 
tion of  the  supervisors.  Certainly  tliat  duty  continued  long  enough 
to  enable  the  travelling  public  to  become  acquainted  with  the 
change.  In  Whart.  Neg.  (section  819)  it  is  said:  "When  a  rail- 
road company  is  authorized  by  its  charter  to  divert  the  location 
of  a  highway,  when  this  is  necessarv  in  the  construction  of  its 
road,  the  right  must  be  exercised  with  due  regard  to  the  public 
safety ;  and  the  company  will  be  liable  for  injuries  sustained  by 
travellers  on  the  highway  by  reason  of  its  negligence  in  not  erect- 
ing proper  barriere  to  guard  them,  where  such  travellers  Jire  not 
in  fault  themselves."  In  Potter  v.  Bunnell,  20  Ohio  St.  150,  it  is 
said  :  "  In  re^i'd  to  the  exercise  of  admitted  rights,  the  rule  is 
briefly  stated  in  Vesey  v.  R.  Co.,  49  Me.  119,  viz. :  '  The  right  to 
make  the  cut  did  not  give  the  right  to  it  do  without  due  regard  to 
the  public  safety,  and  that  required  that  all  proper  guards  should  be 
erected  and  continued  whenever  there  was  danger  of  injury  to  any 
person  by  reason  of  the  cut.'"  See, also,  Olivers.  Railroad  Co.,  9  , 
Q.  B.  409 ;  Atlanta  &  R.  R.  Co.  v.  Wood,  48  Ga.  566. 
The  assignments  of  error  are  all  dismissed.    Judgment  affirmed. 
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Newell 

t        V. 
MlNNEiLPOLIB,  LtKDALB   AND  MiNNETONKA  It.  Co. 

(AdvanM  Ooie^  Minne$ata.    AprU  5,  18S6.) 

The  public  easement  ia  a  public  street  b  the  public  and  common  right  to 
use  the  same  for  the  passage  of  persons  and  property,  and  for  purposes  iad- 
dental  to  such  passage. 

The  owner  of  the  soil  over  which  a  street  is  laid,  has  the  ri^t  to  insist 
that  a  street  shall  be  used  for  the  legitimate  purposes  of  its  creation  and  ex- 
istence, and  in  a  manner  proper  to  enectuate  the  same. 

When  a  street  is  being  used  for  the  purpose  (legitimate  in  its  general  nature) 
of  the  passage  of  persons  and  property,  but  objection  is  made  to  the  node  of 
use,  the  question  of  rightfulness  depends  upon  whether  the  use  objected  to 
is  consistent  or  inconsistent  with  the  common  public  use  in  which  ever;  per- 
son is  entitled  to  share.  This  question  of  consistency  or  inconsistency  is  a 
question  of  law.  That  is  to  say,  the  facts  of  a  given  case  being  asoertuned, 
it  is  for  the  court  to  pronounce  upon  their  effect,  and  to  determine  wfaethe: 
a  manner  of  using  a  street  complained  of  is,  or  is  not,  all  things  considered, 
a  substantial  infnngement  upon  the  common  public  right. 

Hdd,  in  the  application  of  the  foregoine  pnnciples  to  the  particular  state 
of  facts  found  in  this  case,  and  given  in  detail  in  the  opinion,  that  the  ose 
of  a  public  street  in  the  city  of  Minneapolis  by  defendant,  with  the  permis- 
sion of  the  public  authorities,  for  the  construction  and  operation  of  its  rail- 
way, is  the  use  of  it  in  aid  of  the  street  as  a  passenger  street  railway,  and  Dot 
the  imposition  upon  the  soil  of  the  street  of  a  servitude  additional  to  tbe 
proper  street  easement.  And  this  notwithstanding  the  fact  that  said  rail- 
way is  operated  by  steam,  and  is  used  for  the  purpose  of  transpordog  per- 
sons from  its  terminus  within  the  city  to  a  point  18  miles  outside  of  tbe 
city  limits,  as  well  as  for  transporting  persons  from  one  point  in  the  city  to 
another,  and  that  outside  of  said  limits  it  is,  to  some  extent,  operated  as  aa 
ordinary  commercial  railway. 

Edd,  further,  that  plaintijQ^  as  owner  of  the  soil  of  the  street,  having  bo 
right  to  object  to  defendant's  use  of  the  same  on  the  ground  that  it  impose? 
a  servitude  additional  to  the  proper  street  easement,  and  the  defendant  being 
in  possession  (so  far  as  necessary  for  the  purposes  of  its  railway)  of  the  s^treet 
with  the  sanction  and  acquiescence  of  the  public  authorities,  the  plaintiff  ia 
not  in  a  position  to  object  that  defendant,  in  its  use  of  the  streets  and  the 
operation  of  its  railway,  is  acting  ultra  vire$j  or  that  it  is  invading  the  fraa- 
chise  of  another  corporation. 

Appeal  from  an  order,  of  the  district  court,  Hennepin  Couutj. 
Sart  cfe  Brewer  and  A,  Z.  Levi  for  appellant. 
Oro88^  Hicks  cfe  Ga/rleton  for  respondent. 

Bbsbt,  J. — ^Plaintiff  is  owner  of  certain  land  abutting  on  a  pnb* 
pacw.  lie  street  in  Minneapolis  called  "  First  Avenae  South,-' 

and  therefore  owner  of  the  fee  of  the  half  of  the  street  adjoining 
his  premises^  subject  to  the  street  easement.    As  the  complaint  at 
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leges,  defendant — a  railway  corporation,  and  aBBumin^  to  act  as 
such — has  wrongfully  entered  upon  plaintiff's  portion  oi  the  street, 
and  taken  possession  thereof  for  its  roadbed,  laying  down  ties  and 
rails  thereon,  and  using  and  continuing  in  possession  thereof,  for 
the  operation  of  its  railway,  all  without  plaintifPs  consent,  and  with- 
out payment  of  compensation.  The  plaintiff  brings  this  action  in 
the  nature  of  ejectment  for  a  restitution.  In  our  judgment  the 
case  can  present  but  two  questions : 

1.  Is  tne  construction,  maintenance,  and  operation  of  defendant's 
railway,  the  imposition  upon  the  soil  of  First  Avenne  South,  adja- 
cent to  plaintiff's  premises,  of  a  servitude  additional  to 
the  proper  public  easement  in  such  street?    If  this  aoditiosai. 
question  be  answered  in  the  affirmative,  the  case  is  at  tdbSi.  ^^' 
an  end,  for  the  additional  servitude  (if  any  there  be) 
having  been  imposed  upon  plaintiff's  soil  withoat  his  consent  and 
without  compensation,  he  is  entitled  to  pnt  a  stop  to  its  continu- 
ance.   But  it  the  question  be  answered  in  the  negative,  then  the 
second  question  is,  can  the  plaintiff  obiect  to  defendant's  use  of  the 
street  for  the  purposes  of  its  railway  f 

To  answer  the  first  question  it  is  necessary  to  consider  to  some 
extent  the  nature  of  a  street  easement.  The  public  easement  in  a 
public  street  is  the  public  and  common  right  to  use  the  same  for 
the  passage  of  persons  and  things,  and  for  purposes  incidental  there- 
to. The  exercise  of  this  right  is  subject,  in  some  degree,  to  regu- 
lations to  be  made  by  the  proper  authorities.  The  ownership  of  tlie 
soil  on  which  the  street  is  laid  being  absolute,  subject  only  to  the 
street  easement,  the  owner  has  the  right  to  insist  that  the  street 
shall  be  used  and  enjoyed  for  the  legitimate  purposes  of  its  crea- 
tion and  existence,  and  for  no  others.  As  the  right  of  use  is  pub- 
lic and  common,  every  member  of  the  public,  i.e.,  every  person,  is 
entitled  to  avail  himself  of  it ;  and  hence  no  person  can  lawf ullv 
monopolize  its  use,  or,  what  would  amount  to  tne  same  thing,  use  it 
so  as  to  exclude  any  other  person  from  it. 

This  proposition  is,  however,  not  to  be  understood  as  trenching 
upon  any  right  which  the  public  authorities  may  possess  to  pre- 
scribe the  purposes  for  which  a  particular  street  shall  be  used  ;  as, 
for  instance,  for  light  or  heavy  traffic,  as  the  case  mav  be.  How 
the  monopolizing  of  the  use  of  a  street,  or  the  illegal 
exclusion  of  any  one  from  it,  is  accomplished  cannot  m ormmr. 
be  important.  They  may  be  effected  either  by  an  ap- 
propriation or  occupation  of  the  entire  surface  of  the  street,  or  by 
the  use  of  a  part  of  it  in  such  way  as  to  render  its  legitimate  tlse  by 
others  impracticable,  and  thus  practically  deprive  them  of  its  use 
altogether.  Thus,  for  instance,  an  ordinary  railroad,  constructed 
and  operated  in  and  along  a  street,  though  it  is  used  for  the  pas- 
sage of  persons  and  property,  and  is  therefore,  so  far  as  this  gen- 
eral nature  of  its  business  is  concerned,  using  tne  street  for  proper 
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street  purposes,  jet  the  mode  of  its  constrnction  or  operation,  or 
both,  18  sach  as  to  monopolize  the  street,  and  virtaallj  and  practi- 
cally exclude  the  general  public  from  its  legitimate  use.  So  that 
the  use  of  tlie  street  for  such  railroad  is  inconsistent  with  the  com- 
mon and  public  use  of  it,  in  which  eveiy  person  is  entitled  to  share, 
and  hence  it  is  held  to  be  the  imposition  upon  the  soil  of  a  servi- 
tude differing  from,  and  additional  to,  that  of  the  pix)per  and  law- 
ful street  easement.  The  case  of  an  ordinary  street  luilwaj  is  other- 
wise. There  the  street  is  also  used  for  the  passage  of  persons  and  pro- 
perty, but  in  such  manner  as  not,- substantially,  to  interfere  with  the 
common  and  public  right  of  every  person  to  use  the  street  also ;  and 
so  the  use  of  a  street  by  such  street  railway  is  held  not  the  impofiition 
of  an  additional  servitude.  So  that  when  a  sti*eet  is  being  used  for 
the  purpose  (legitimate  in  its  general  nature)  of  the  passage  of  per- 
sons ana  property,  but  objection  is  made  to  the  mode  of  use,  the 
question  of  rightfulness  depends  upon  whetlier  the  use  objected 
to  is  consistent  or  inconsistent  witn  the  common  public  us^  in 
which  every  person  is  entitled  to  share. 

This  question  of  consistency  or  inconsistency  is  a  question  of 
law ;  that  is  to  say,  the  facts  of  a  given  case  being  ascertained,  it  i£ 
for  the  court  to  pronounce  upon  their  effect,  and  to  determine 
whether  a  manner  of  using  a  street  complained  of  is  or  is  not,  all 
things  considered,  a  substantial  infringement  upon  the  common 
public  right.     We  say  a  substantial  infringement,  all  tilings  con- 
sidered,  because  it  is  not  eveiy  mere  inconvenience  or  temfwrarr 
hindrance  to  which  one  person  in  usin^  a  street  may  be  subjected 
by  the  manner  in  which  another  uses  it,  which  presents  a  case  of 
inconsistency  with  the  common  public  right.     The  inconsistency 
must  be  such  that  the  common  public  use  cannot,  in  its  substantial 
integrity,  coexist  with  the  use  complained  of.    If  the  existence 
of  the  latter  is  inconsistent  with  the  substantial  integrity  of  the 
former,  then  the  latter  cannot  stand  as  a  proper  and  lawful  use  of 
the  street  easement.    If  the  use  complained  of  is  such  that  the 
public  and  common  right  of  passage  of  persons  and  things  cannot 
be  enjoyed  without  substantial  impairment  on  account  of  the  man- 
ner of  such  use,  then  it  is  inconsistent  with  the  public  and  com- 
mon right,  and  not  a  proper  and  lawful  use  of  ttie  easement  of 
the  street.     But  no  merely  technical  or  trifling  interruption  or 
obstruction  is  to  be  regarded  as  a  substantial  impairment,  tor  com- 
mon sense  requires  that  these  words  should  receive  a  reasonable 
and  liberal  construction,  and  it  must  always  be  borne  in  mind  that 
in  oi'gaiiized  civil  society  the  individual  must  necessarily  enjoy  a 
common  public  right  with  reference  to  the  general  convenience 


the  authorities  there  cited. 
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It  remaioe  to  apply  them  to  the  facts  of  this  case  as  found  by 
the  court  below  to  exist  when  this  action  was  commenced,  which, 
£0  far  as  deemed  material  for  this  purpose,  are  as  follows :  At  the 
time  when  this  action  was  commenced  defendant's  rail-  tacm. 

way  extended  from  near  the  westerly  end  of  the  suspension  bridge, 
a  central  place  in  the  city  of  Minneapolis,  for  a  distance  of  one  and 
a  half  to  two  miles  within  the  city  limits  ;  thence  via  Lakes  Cal- 
honn  and  Harriet  for  a  farther  distance  of  about  18  miles  to  Lake 
Hinnetonka.    Defendant's  line  of  i*ailway  is  a  single  track  of  three- 
feet  gauge  (with  occasional  turnputs),  and  so  laid  with  a  light  T 
rail  that  the  top  of  the  rail  conforms  to  the  surface  grade  of  the 
street  or  roadway,  and  so  planked  at  the  sides  of  the  rails,  and  filled 
and  graded  between  the  mis,  that  the  ti'ack  does  not  interfere  with 
the  passage  of  vehicles,  or  with  any  use  of  the  highway,  more  than 
do  the  flat  rails,  well  laid,  of  the  ordinary  horse  railroad.     The  pas- 
ecDger  cars  are  from  34  to  37  feet  long,  and  so  constructed  that 
travellers  can  readily  step  on  or  off  the  same  to  or  from  the  street 
or  road.    Within  the  city,  and  as  far  out  as  Lake  Calhoun,  they  are 
drawn  either  singly  or  in  trains  of  from  two  to  four  cars,  and,  on 
rare  occasions,  in  greater  number  than  four  cars,   by  Baldwin 
motors,  which  are  small  steam-engines  entirely  encased  in  cabs,  so 
that  no  part  of  the  machinery  is  visible  from  the  outside,  and  from 
19  to  21  feet  long,  having  the  appearance  of  a  short  car,  except 
that  a  smoke-pipe  about  nme  inches  in  diameter  stands  a  foot  or 
more  above  the  top  of  the  cab.    No  bell  or  whistle  is  used.     The 
steam  is  exhausted  in  the  engine.     Anthracite  coal  is  used  for  fuel, 
making  little  or  no  smoke,  and  neither  smoke  nor  steam  is  often 
perceptible.     Between  Lakes  Calhoun  and  Miunetonka  a  narrow- 
gaoge  locomotive  engine  is  used  to  draw  some  trains,  and  some  are 
arawn  by  the  motora.    Six  trips  or  more  each  way  per  day  have 
been  r^^larly  made  between  the  city  terminus  of  the  railway  and 
hike  Calhoun,  but  a  less  number  between  Lakes  Calhoun  and 
Minnetonka.     The  cars  are  moved  along  First  Avenue  South,  past 
plain tiflTs land,  and  through  all  the  closely  settled  portion  of  the  city, 
at  a  speed  of  three  to  four  miles  an  hour,  and  are  furnished  with 
air-brakes,  and  can  be  stopped  in  the  distance  of  from  two  to  six 
feet.    Between  the  closely  settled  portions  of  the  city  and  Lake 
Calhoun  the  speed  is  greater,  reaclnng  six  miles  an  hour,  and  be- 
tvreen  Lakes  Calhoun  and  Minnetonka  it  is  increased  in  some  places 
to  15  miles  an  hour  or  more.     There  are  no  depots,  stations,  or 
platforms  connected  with  said,  railway,  but  within  the  city,  and  as 
lar  out  as  Lake  Calhoun,  the  passengers  are  taken  on  and  let  off 
^!ong  the  street,  and  at  street  crossings,  whenever  they  choose,  as 
is  customary  on  street  railways.    The  uniform  fare  for  passengers 
within  the  city  limits,  as  existing  when  this  action  was  brought,  has 
iKien  five  cents,  with  the  same  fare  for  persons  residing  near  the 
line  of  the  railway  as  far  out  as  Lake  Calhoun.    Higher  rates  of 
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fare  for  other  persons  travelling  between  the  city  and  the  lakes, 
aiid  between  the  lakes  or  points  outside  of  said  city  limits,  Lave 
been  fixed  and  received.  Between  Lakes  Calhoun  and  Miniietoiika 
the  cars  stop  to  take  up  and  discharge  passengers  at  any  highway 
crossing.  Within  the  city,  as  bounded  when  tliis  action  was  com- 
menced, defendant's  railwav  has  been  operated  solely  for  the  car- 
riage of  passengers,  and  a  large  share  of  its  business  and  income 
has  arisen  from  passengers  carried  thereon  from  point  to  point,  as 
they  might  desire,  along  the  streets  traversed  by  said  railway.  In 
the  warm  season  it  also  carries  many  passengers  gatliered  up  along 
such  streets  to  said  lakes,  and  back  again,  sucti  lakes  being  suDurhan 
resorts,  frequented  in  such  seasons  by  inhabitants  of,  and  sojoomers 
in,  said  city..  Between  Lake  Minnetonka  and  a  point  near,  butoni- 
side,  the  recent  boundary  of  the  city,  said  railway  has  carried  some 
cord- wood  and  other  freight. 

These  are,  in  substance,  the  facts  found  by  the  trial  court  upon 
the  branch  of  this  case  now  under  consideration,  and  upon  theoi 
our  decision  must  be  based ;  for  they  are  supported  by  the  evidence, 
oovoLUBiom  OF  ^^^  if  it  be  true  that  upon  any  particular  point  or  poinu 
^^-  the  evidence  would  warrant  luller  or  other  findiD^s, 

that  defect  (if  it  exist)  should  have  been  remedied  upon  a  motion 
to  correct  the  findings  before  bringing  the  case  to  this  court.  Upon 
its  findings  of  fact  the  trial  court  was  of  opinion,  and  so  found,  a$ 
conclusions  of  law,  (2)  that  defendant's  railway,  as  constructed  and 
operated  on  First  Avenue  South,  and  elsewhere  within  the  limits 
of  the  city  as  bounded  when  this  action  was  conunenced,  was  and 
is  a  passenger  street  railway,  and  this  character  is  not  changed  br 
the  fact  that  between  some  point  outside  of  said  city  limits  and 
Lake  Minnetonka  it  ceases  to  be  a  passenger  street  railway ;  (3) 
that  the  construction  and  operation  of  said  railway  partly  on  tlia: 
part  of  Fii-st  Avenue  South  of  which  the  "  ultimate  fee''  is  in  the 
plaintiff  do  not  constitute  any  additional  burden  or  servitude  be- 
yond the  public  easement  contemplated  in  the  dedicntion  of  the 
street,  nor  any  taking  or  appropriation  of  the  property  of  the  plain- 
tiff as  owner  of  the  fee. 

Both  of  these  conclnsions  are,  in  our  judgment,  correct. 

The  first  clause  of  the  fii*st,  viz.,  that  defendant's  railway  is  a 
passenger  street  railway,  is  in  effect  a  finding  that  its  use  consists 

DKFKin)AHT»g  ^^  *'^*®  transfer  of  persons  along  or  over  the  streets 
bailwat'  hblo  within  the  city,  and  would  seem  to  be  a  mere  result  or 
8TUKT  HAIL-  summiug-UD  of  the  previous  findings  of  fact  upon  that 
^^^'  subject,  and  it  is  therefore,  perhaps,  quite  as  much  in 

the  nature  of  a  conclusion  of  fact  as  a  conclusion  of  law.  It  is 
enough  to  sav  in  regard  to  it  that  it  is  the  legitimate  resalt  of  tut^ 
previous  findings  oi  fact.  The  last  clause  oi  this  condnsion,  viz., 
that  this  character  of  the  railway  is  not  changed  by  the  fact  tliat  at 
some  point  outside  of  the  city  it  ceases  to  be  a  passenger  stsneet  mii* 
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way,  is  right  as  a  conclusion  of  law.  If  it  is,  in  fact,  a  passenger 
street  railway  within  the  city  limits,  how  can  it  become  anything 
else  there  because  it  becomes  something  else  elsewhere  ?  A  person 
who  desires  to  go  from  any  part  of  Minneapolis  to  San  Francisco 
has  the  same  riglit  to  use  the  streets  of  the  former  city  for  the  pur- 
pose of  passing  out  of  it  on  his  way  to  his  destination  as  a  person 
wlio  simply  desires  to  pass  from  one  place  in  Minneapolis  to  another 
in  the  same  city.  The  use  of  the  streets  is  just  as  legitimate,  and 
just  as  clearly  and  completely  a  lawful  and  proper  enjoyment  of 
the  public  and  common  easement,  in  the  one  case  as  in  the  other. 

Take  the  case  of  an  old-fashioned  stage  line  taking  its  passengers 
from  its  station,  say  at  the  Nicollet  House,  in  Minneapolis,  and  con- 
veying them  to  Shakopee,  would  it  ever  occur  to  any  one  that  the 
use  for  that  purpose  oi  the  streets  of  Miimeapolis  as  far  as  they  ex- 
tended on  the  way  would  not  be  entirely  legitimate,  and  entirely 
within  the  purposes  of  dedication,  because  the  streets  used  were 
only  a  part,  and  small  part,  of  the  entire  route  of  the  line,  and  the  line 
was  run  exclusively  for  the  purpose  of  conveying  persons  to  and 
from  places  outside  of  the  city  of  Minneapolis  ?  Or  is  it  any  ob- 
jection to  the  1)80  of  a  street  by  a  horse  railway  that  the  line  ex- 
tends into  the  country,  and  carries  passengers  accordingly.  Such 
illustrations  as  these  (and  they  could  be  multiplied  indefinitely^,  as 
it  seems  to  us,  demonstrate  the  correctness  of  the  conclusion  arrived 
at  by  the  trial  court,  which  we  are  now  considering.  It  cannot  be 
that  a  proper  use  of  the  streets  of  a  city  can  be  made  improper 
by  the  tact  that  the  instiiimentalities  through  which  that  use  is  en- 
joyed are  changed,  as  respects  their  mode  of  operation,  after  the 
city  boundaries  are  passed  over,  or  that  the  use  of  the  streets  of  a 
city  for  the  purpose  of  goin^  out  of  it,  or  of  coming  into  it,  can  be 
improper  or  illegitimate,  or  m  any  sense  the  imposition  of  a  servi- 
tude additional  to  the  ordinary  street  easement. 

The  other  conclusion  of  law,  viz.,  that  the  construction  and 
operation  of  defendant's  railway  do  not  impose  any 
aaditional  servitude,  etc.,  has  given  us  more  trouble ;  AromSwALBEa. 
for  while  the  previous  finding  that  defendant's  railway  "'""*" 
is,  within  tiie  city  limits,  a  passenger  sti-eet  railway  may  be  true  in 
the  sense  that  it  is  there  a  railway  used  and  operated  exclusively, 
or  substantially  so,  for  the  transportation  of  passengers  from  one 
part  of  the  city  to  another,  still  that  fact  alone  and  by  itself 
wonld  not  materially  distinguish  it  from  what  is  styled  by  counsel 
an  ordinary  "  commercial  railway,"  used  exclusively  to  bring  pas- 
sengers into,  or  carry  them  out  of,  the  city.  Yet  this  ordinary 
commercial  road  (so  called)  has  been  held  by  this  court  in  several 
cases,  as  well  as  by  a  majority  of  the  courts  in  other  States,  to 
impose  a  servitude  additional  to  the  ordinary  street  easement,  and 
therefore  to  infringe  the  rights  of  the  owner  of  the  soil  over 
which  the  street  is  laid.      It  is  otherwise,  however,  with  the 
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ordinary  horse  street  railway.  Where,  then,  is  the  distinction  ? 
Both  are  nsed  for  the  conveyance  of  persons  from  one  part  of  the 
city  to  another,  and  in  that  sense  both  are  street  railways  and 
both  operated  in  aid  of  the  street,  to  facilitate  the  passage  of  per- 
sons over  the  same.  We  think  the  answer  to  the  question  is 
found  in  the  general  rules  and  principles  laid  down,  and  to  some 
extent  expounded,  in  the  early  part  of  this  opinion. 

A  railway  upon  a  street,  engaged  in  carrying  persons  and  things 
Dmam  ^^®'  ^^®  samc,  whcthcr  from  one  point  to  another  on 

vn'oif^mxKi  such  stcct  or  in  the  city,  or  from  points  inside  to  those 

NOT        IMOOlfSIB-  i»j  •  •  •  /■•l^j.^n  •  a1_ 

TBMTwiTH  FUB-  outsidc,  or  vics  versa,  is  or  is  not  riehtiully  usme  the 
Street  (with,  of'coni*se,  the  sanction  of  the  proper 
authorities),  according  as  its  use  is  or  is  not  consistent  with  the 
common  public  use  of  the  street,  in  which  every  penson  is  entitled 
to  share.  Now,  whatever  facts  may  exist  in  this  case,  or  whatever 
facts  may  have  been  shown  which  are  not  embraced  in  any  fiud- 
ing,  there  is  nothing  in  the  findings  of  fact  from  which  it  can 
be  inferred,  as  a  conclusion  of  law,  that  defendant's  use  of  the 
street,  in  constructing,  maintaining,  or  operating  its  railway,  is  in- 
consistent with  the  common  public  use ;  nothing  to  show  that  the 
two  uses  may  not  coexist  witnout  any  substantial  infringement  or 
interruption  of  the  latter  by  the  former ;  while,  so  far  as  con- 
struction and  maintenance  are;  concerned,  the  facts  are  expressly 
found  that  the  surface  of  the  street  is  not  essentially  dianged  or 
disturbed.  There  is  no  fact  found  showing  that  the  operation  of 
defendant's  railway  seriously  j'eopardizes  or  interferes  with  the 
safety  and  security  or  convenience,  as  respects  either  person  or 
property,  of  any  one  who  desires  to  avail  liimself  of  tue  public 
and  common  right  of  user.  It  may  well  be  that  defendant's  rail- 
way could  be  so  operated,  even  as  a  purely  passenger  street  rail- 
way, as  substantially  to  interfere  with,  if  not  to  put  a  practical 
end  to,  the  use  of  the  street  by  the  general  public. 

It  is  not  impossible  to  conceive  that  an.  ordinary  horse  street 
railway  could  be  operated  with  like  effect.  Suppose,  for  instance, 
that  a  horse  railway  were  permitted  to  occupy  the  entire  breadth 
of  a  street  with  its  tracks  and  to  run  its  cars  at  the  rate  of  one  in 
one  or  two  minutes,  what  would  be  the  value  of  the  ordinary 
street  easement  in  such  a  state  of  facts  ?  This  illustration  is^  as 
it  seems  to  us,  in  point  for  the  purpose  of  showiug  that  the 
manner  and  effect  01  operating  a  street  railw^ay  are  the  tests  of 
its  rightfulness;  and  while  the  manner  and  effect  of  operating 
defendant' s  railway  might  have  been  such  as  to  interfere  sub- 
stantially with  the  public  and  common  right,  the  findings  do  not 
show  that  it  was  so  in  this  case,  which,  as  it  is  important  to  bear 
in  mind,  was  tried  with  reference  to  the  state  of  facts  set  up  in 
the  pleadings  as  subsisting  at  the  time  when  this  action  was  com- 
menced. 
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The  railway  in  question  in  Carli  v.  Stillwater  8.  K.  &  T.  Co., 
8upra^  was  neither  more  nor  less  than  a  connecting  link  between 
two  ordinary  (so  called)  commercial  railways.  The  effect  was  the 
same  as  if  one  df  these  railways  had  been  extended  over  it  to  a 
jnnction  with  the  other,  so  that  the  railway  in  that  case  was  really 
and  in  effect  an  ordinary  '^ commercial  railway,  and  in  no  sense 
in  aid  "  of  the  street.  Upon  this  ground  the  opinion  and  determi- 
nation in  that  case  proceeded,  holding,  under  the  decisions  of 
this  court,  and  in  accordance  with  the  view  prevalent  elsewhere, 
that  as  such  ordinary  commercial  railway  it  imposed  a  servitude 
upon  the  street  additional  to  the  proper  street  easement.  But 
the  defendant's  railway  is  a  different  thing,  and  clearlv  in  aid  of 
the  streets  over  which  it  runs.  It  takes  on  and  discharges  pas- 
sengers at  any  street  crossing  upon  its  line,  as  does  an  ordinary 
Lorse  railway ;  and  this  practice  applies  as  well  to  those  who  get 
on  for  the  purpose  of  going  out  oi  the  city  or  of  coming  into  it 
as  to  those  who  get  on  and  also  get  off  within  the  city  limits. 
Such  a  railway  is  in  aid  of  the  street,  because  it  facilitates  the  pas- 
sage of  persons  over  the  street,  enabling  them,  in  large  numbers, 
to  pass  over  it  with  far  less  noise,  trouble,  and  expense  than  if 
eacn  should  pass  on  foot  or  in  an  ordinary  vehicle,  and  without,  so 
far  as  this  case  shows,  any  substantial  interference  with  the  public 
and  common  right  of  passage.  Upon  all  these  considerations  we 
therefore  conclude  that  de^ndant  s  railway  was,  within  the  city, 
properly  a  street  railway ;  and  that  its  construction,  maintenance, 
and  operation  do  not  impose  upon  plaintiff's  soil  a  -servitude  addi- 
tional to  that  of  the  ordinary  street  easement,  so  as  to  make 
defendant's  use  of  the  street  unlawful  without  compensation  to 
plaintiff. 

Having  thus  answered  the  first  main  question  presented  in  this 
case  in  the  negative,  we  are  brought  to  consider  the  second,  viz., 
Can  the  plaintiff  object  to  defendant's  use  of  the  p^^^p^^^ 
street  (in  tne  manner  found  by  the  trial  court)  for  the  hot°oS»bt^ 
purposes  of  its  railway  ?  We  say  whether  the  plaintiff  of  strbr  vob 
can  object,  because  if  he  cannot  it  makes  no  difference  *^^^^' 
in  this  action  whether  defendant  has  in  fact  any  legal  right  to 
oonstruct,  maintain,  and  operate  its  railway  on  First  Avenue  South 
or  not.  The  plaintiff  haying,  as  we  have  seen,  no  ri^ht  to  ob- 
ject on  the  ground  that  defendant's  use  of  the  street  imposes  a 
servitude  additional  to  the  proper  street  easement,  his  objection,  if 
any,  must  be  that  defendant  is  not  authorized  to  use  the  street 
easement  in  the  way  in  which  it  does.  The  charter  of  the  city  of 
Minneapolis  commits  the  care,  supervision,  and  control  of  the 
streets  to  the  common  council.  By  ordinances  passed  March  22, 
1882,  before  this  action  was  commenced  (in  ]November,  1882), 
and  subsequently,  the  council  gave  defendant  permission  to  operate 
its  railway,  and  with  steam-power,  on  First  Avenue  South,  ana  other 
diAftS.R0a8.— dO 
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Streets,  to  June  1, 1883,  a  date  subsequent  to  the  trial  of  this  ac- 
tion. As  a  result  of  this,  and  of  the  conclusion  arrived  at  upon 
the  first  branch  of  the  case,  the  defendant  was  in  fact  lawfully  io 
its  possession  (such  as  it  was)  and  use  of  the  street,  so  far  u  tlie 
public  authorities  were  concerned.  It  had,  at  least,  their  license 
and  acquiescence  in  its  favor. 

But  it  seems  that  by  an  ordinance  of  July  9, 1875,  a  corporir 
tion  denominated  the  Minneapolis  Street  B.  Co.  was  granted  the 
exclusive  right,  subject  to  conditions  not  here  important,  of  con- 
structing and  operating  street  railways  in  the  city  of  MinneapoliB) 
in  such  streets  as  the  city  council  may  deem  suited  to  that  purpoee; 
and  by  ordinances  of  July  3  and  8, 1878,  and  said  company,  its  saccee- 
sors  and  assigns, were  autnorized,  upon  similar  conditions  as  above,  to 
construct  and  maintain  a  street  railway  line  on  First  Avenue  South, 
and  other  streets  (being  the  route  of  defendant's  railway);  and 
*^  to  operate  such  line  of  railway  with  animal,  steam,  or  other 
power,  the  right  to  prohibit  the  use  of  steam  when  the  pnblic 
good  required  being  reserved."    On  October  24,  1878,  the  Min- 
neapolis Street  B.  Co.  and  the  defendant,  pursuant  to  authority 
given  by  their  respective  boards  of  directors,  formally  eDterwi 
into   a  written  contract  whereby,  among  other  things,  and  for 
a  sufficient  consideration,  the  street  railway  company  leased  to  the 
latter  for  43  years  its  right  and  franchises  to  the  use,  for  subur- 
ban railway  purposes,  of  First  Avenue  South  and  said  other  streets, 
and  the  lease  was  duly  recorded  November  17, 1878.   Immediately 
upon  the  execution  of  this  contract  defendant  entered  upon  First 
Ayenne  South  and  the  other  streets  mentioned,  and  at  large  ex- 
pense constructed  thereon  its  railway,  which  it  has  ever  since 
maintained  and  operated,  no  other  railway  having  been  couBtrncted 
on  that  route. 

Now  upon  this  state  of  facts,  and  with  reference  to  the  concla- 
sion  arrived  at  upon  the  first  branch  of  this  case,  both  the  public  au- 
thorities and  the  street  railway  company  appear  to  acquiesce  in  and 
sanction  defendant's  use  of  the  streets.  It  matters  not  whether  de- 
fendant is  acting  strictly  within  the  terms  of  its  charter  or  of  tbe 
so-called  lease  from  the  street  railway.  It  is  there  upon  the  ground 
in  actual  possession  (so  far  as  necessary)  and  use  of  the  streets. 
Whether  it  is  there  as  a  corporation,  association,  or  partnership; 
whether  in  the  exercise  of  its  lawful  corporate  franchises  or  ultra 
vireSy — so  long  as  its  use  of  the  streets  is  a  proper  street  use^  un- 
der sanction  of  public  authority, — the  plaintiff  cannot  complain. 
If  the  exclusive  tranchise  of  the  street  railway  company  is  invaded, 
either  because  the  so-called  lease  is  unauthorized  and  void  as  a  lease, 
because  executed  without  proper  authority,  or  because  the  rights 
of  that  company  are  not  transferable,  or  because  defendant  is  not 
an  "  assign  '^  within  the  meaning  of  the  ordinance,  that  is  the  a&ir 
of  the  street  railway  company,  or  of  the  city,  or  possibly  of  tfafi 
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State,  and  not  of  the  plaintiff.    For  these  reasons  the  second  main 
question  in  the  case  most  be  answered  in  the  negative  also. 
Order  denying  new  trial  affirmed. 

Mitchell,  J.  (dissenting). — ^It  seems  to  me  that  the  maintenance 
and  operation  of  defendant's  railroad  constitute  a  servitude  addi- 
tional to,  and  different  from,  the  use  for  which  the  streets  were 
acquired, — in  short,  a  new  use  of  the  streets,  not  contemplated  at 
the  time  of  their  dedication.  I  do  not  see  that  this  road  differs 
materially  from  any  ordinary  "commercial"  railroad,  except  that 
it  uses  the  entire  length  of  the  street  as  its  depot,  at  which  it 
receives  and  lets  off  passengers.  '  As  operated,  it  is,  to  a  certain  ex- 
tent, in  aid  of  travel  on  the  street ;  but  this  is  a  secondary  and  inci- 
dental, and  not  its  main  and  principal,  purpose.  The  doctrine  of 
the  opinion  will,  it  seems  to  me,  lean  to  the  insidious  encroachment 
of  any  and  all  railroads  upon  the  public  streets  by  their  simply 
adopting  certaiil  slight  and  merely  colorable  changes  in  their  mode 
of  operation.     I  therefore  dissent. 

Street  Railway  not  an  Additional  Burden. — Randall  «.  Jacksonville  St. 
R.  Co.,  17  Am.  &  Eng.  R.  R.  Cas.  184;  Hiss  v.  Baltimore,  etc.,  R.  Co.,  4  lb. 
201;  Eichels  «.  Evansville  8t.  R.  Co.,  6  lb.  274. 

Use  of  Land  as  a  Railroad  not  Inconsistent  with  its  Public  Use  as  a  High- 
way.— PlaintifE  sought  by  writ  of  certiorari  to  quash  the  proceedings  of  the 
board  of  street  commissioners  of  the  city  of  Boston  in  laying  out  a  foot- 
way over  petitioner's  railroad.  Plaintiff  maintained  that  no  town  or  city  or 
board  of  street  commissioners  is  authorized  by  law  to  lay  out  a  footway  over 
or  across  a  railroad.  The  public  statutes  of  Massachusetts,  ch.  112,  sec. 
125,  provided  that  *'  a  highway  or  town  way  be  laid  across  a  railroad  pre- 
▼iously  constructed  when  the  county  commissioners  adjudge  that  the  public 
convenience  and  necessity  so  require."  Eifld,  that  the  appropriation  of  land 
to  the  use  of  a  railroad  is  not  so  inconsistent  with  its  j^ublic  use  as  a  high- 
way crossing  as  to  prohibit  its  subsequent  appropriation  for  that  purpose. 
The  court  say:  '*  We.  do  not  regard  that  statute  as  an  enabling  act,  author- 
izing highways  and  townways  to  be  laid  out  across  railroads,  but  as  recoffniz- 
ing  and  re^ulatine  an  existing  ri^ht.  Highways  and  raUroads  are  both 
established  by  the  legislative  exercise  of  the  right  of  eminent  domain,  dele- 
cted in  the  one  case  to  public  officers  and  in  the  other  to  private  persons. 
Both  are  franchises,  the  one  delegated  to  public  officers  to  be  exercised  for 
the  public  good ;  the  other  granted  to  individuals  to  be  exercised  for  their 
emolument,  because  the  public  good  will  be  thereby  subserved.  The  legis- 
lature has  authority  to  grant  either  so  as  to  interfere  with  a  previous  grant 
to  the  other,  providing  for  compensation  when  private  rights  are  impaired. 
When  both  are  granted,  under  general  laws  as  well  as  when  one  is  made  a 
special  act,  the  question  whether  the.  one  will  be  controlled  or  limited  by 
ine  prior  exercise  or  ffrant  of  the  other  must  depend  upon  the  intention  of 
the  legislature,  and  the  question  we  are  considering  is,  whether  the  appro- 
priation of  the  land  to  the  public  use  of  a  railroad  is  so  inconsistent  with  its 
public  use  as  a  highway  crossing  as  to  prohibit  its  subsequent  appropriation 
for  that  purpose.  We  think  it  is  very  clear  that  it  is  not.  See  language  of 
Shaw,  C.  J.,  in  28  Pick.  897.  It  is  sufficient  to  refer  to  the  cases  of  Willing- 
ton,  Petr.^  16  Pick.  87,  and  Boston  Water  Power  Co.,  28  Pick.  861."  Bos- 
ton A  Albany  R.  Co.  e.  City  of  Boston  (Massachusetts,  Sep.  1885),  1  New 
England  Rep.  94. 
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H^Ckwaf  acffOM  Track  of  Foraigii  Railroad  Corporation— Notice  n- 
qulndm — ^A  higfawmj  was  oteblialied  after  the  defendant  had  constructed  iu 
road.  The  defeadant  was  a  foreign  corporation,  but  at  all  times  had  sudoii 
agents  within  the  eouaty.  Section  996  of  the  Iowa  Code  proTided  that  be- 
fore a  highway  could  be  lawfully  constnicted,  '*  a  notice  soall  be  tened  on 
eadi  owner  or  occupier  of  land  lying  in  the  proposed  highway,  or  abutting 
tiiereoii,  as  shown  by  the  transfer- books  in  the  anditors's  office,  who  resides 
in  the  covnty,  in  the  manner  provided  for  the  serrices  of  original  notices  in 
acdoos  at  law,  and  anch  notice  shall  be  published,'^  etc 

The  defeadant  owned  its  right  of  way,  but  it  did  not  appear  that  its  oiroei- 
ddp  was  shown  by  or  could  be  ascertained  from  the  transfer- booka  in  then- 
ditor^  office.  Ko  notice  of  the  ertablishment  of  the  proposed  highway  vu 
ghren  except  by  pnblicstion.  Hdd^  that  the  defendant  was  not  entiUed  to 
notice  atfaer  aa  an  **  owner"  and  ^  occupier"  otherwise  than  by  pablication 
of  the  proposed  establjshment  of  the  highway.  State  e.  Chicago,  etc.,  & 
Co.  Howa,  Dec,  1885),  96  N.  W.  Repr.  87. 

Dodication  of  Land  lor  Highway—Accaptance. — Complainant  songht  to 
enjoin  defendant  company  from  constructing  their  road  over  certain  lands 
conveyed  by  her  for  the  use  of  defendants,  on  the  ground  that  the  land  bid 
been  dediciSed  for  a  public  highway,  llie  dedication,  howeyer,  had  not 
been  accepted.  &U,  that  until,  in  the  judgment  of  the  local  aathontie& 
the  land  was  required  by  the  public,  the  owner  may  make  any  use  of  it  be 
pleases.    Booraem  r.  North  Hudson  Co.  R  Co.,  89  N.  J.  Eq.  465. 

OtMtniction  of  Highway — Indictment — Lessest — ^When  a  railroad  corpora- 
tion, without  law  or  right,  so  obstructs  a  highway  by  building  the  roadbed 
within  its  limits  that  it  could  be  indicted  for  creating  a  nuisance,  the  leasee 
of  such  railroad  company,  from  l^we  of  time,  or  acquiescence  on  the  part 
of  the  town,  ffUBB  no  right  to  encroach  further  upon  the  highway,  as  the 
exigencies  of  its  bunness  may  require,  for  the  purpose  of  widening^  repair- 
ing, and  straightening  its  track;  and  there  is  no  presumption  that  the  com- 
pauT  in  taking  a  part  took  the  whole  of  the  highway,  when  all  the  eyidence 
tended  to  prove  tnat  the  ori^[inal  obstruction  was  without  authority  o!  lav. 
And  if  such  lessee,  in  repairing  its  track,  suffer  stone  and  gravel  to  ran  into 
the  highway,  and  remain  there  an  unreasonble  time  so  as  to  impede  travel, 
it  would  be  an  indictable  nuisance.  State  v.  Troy  &  Boston  R  Co.,  57 
Vt5. 

Abatement  of  Obstruction  of  Highway  as  a  Nuisance — Injunction.'- 
Where  a  railroad  company  entered  upon  a  street,  ezcaTsted  it,  built  and 
maintained  a  railroad  thereon  without  authority,  a  property-owner  on  aud 
street  may  recover  damages  arising  from  the  nuisance  complained  of,  both 
direct  and  consequential.  If  necessary  to  a  complete  and  effectual  abatement 
of  the  nuisance,  an  injunction  against  its  continuance  may  property  be  ad- 
judged for  that  purpose.  Colstrume.  Minneapolis  &  St.  Louis  R.  Co.  (Minn., 
July,  1885),  24  N.  W.  Repr.  256. 

Recovery  of  Damages  by  Adjacent  Owner. — ^A  railroad  company  so  con- 
structed its  crossing  of  an  intersecting  turnpike  as  to  cut  off  the  use  of  the 
pike  as  a  means  of  egress  and  ingress  to  the  adjacent  lands  or  causing  water 
to  run  or  stand  on  such  lands,  is  liable  for  the  resulting  dami^jes.  hoiWA- 
ville,  etc,  R  Co.  v.  Finley,  7  Ey.  Law  Repr.  129. 

Where  there  is  a  mere  encroachment  upon  a  street  by  a  railroad  eompanT 
that  owns  and  uses  lots  on  one  side  of  such  street  for  its  tracks  and  station, 
and  such  encoachment  causes  no  injury  to  abutting  property,  no  action 
can  be  maintained  by  a  lot-owner  under  Code  of  Iowa,  f  4^4.  (Xowa^  Joo^ 
1885.)  Binard  e.  Burlington,  28  N.  W«  Repr.  9U. 
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St.  Paul,  Minneapolib  Aim  Manitoba  B.  Go. 

^« 
City  of  Minneapolis. 

{AdvoTice  Ccuej  Minnesota.    April  7,  1880.) 

Under  a  city  charter  conferring  a  general  power  to  lay  out  and  eiiend 
streets,  an  authority  to  extend  the  same  across  the  roadway  of  a  railway  cor- 
poration will,  as  a  general  rule,  be  implied. 

The  appropriation  of  land  occupied  as  such  roadway  for  a  street-cross- 
ing, in  such  cases,  is  necessarily  subject  to  the  prior  public  use  of  the  rail- 
way corporation,  but  is  not  ordinarily  inconsistent  with  it. 

The  action  of  the  city  council  in  determining  the  necessity  and  propriety 
of  extending  streets  in  such  cases,  if  regular,  ib  not  subject  to  juaicial  re- 
Tision  except  upon  appeal. 

In  the  assessment  of  dams^es  for  such  street-crossing  it  is  error  to  offset, 
supposed  benefits  to  the  railway  company  for  the  opening  of  such  street 
across  such  roadway.  But  where  a  remedy  is  afforded  by  appeal  for  the  cor- 
rection of  erroneous  assessments,  the  proceedings  are  not  void  for  such 
cause. 

In  proceedings  in  rem  for  the  condemnation'  of  land,  and  the  assess- 
ment of  the  owners'  damages  therefor,  it  is  competent  for  the  legislature  to 
groTide  for  constructiye  notice  of  the  proceedings  to  the  parties  interested 
y  publication. 

Appeal  from  an  order  of  the  district  court,  Hennepin  county, 
overruling  plaintiffs  demun*er  to  defendant's  answer. 
JBenton  ck  EoberU  for  appellant. 
J.  N,  Cross  for  respondent.  ^ 

Vandbbbubgh,  J. — The  city  council  of  Minneapolis  have  laid 
out,  and  are  proceeding  to  open,  a  street  across  the  facn. 

tracks  and  right  of  way  of  the  plaintiff  corporation,  within  the 
limits  of  the  city.  This  action  is  Drought  to  enjoin  such  proceed- 
ings. 

1.  The  plaintiff  claims  that  the  opening  of  the  street  in  question 
in  the  particular  locality  is  unauthorized,  because  the  land  is 
already  appropriated  and  used  by  the  corporation  for  a  public  pur- 
pose, and  that  the  proposed  further  public  use  of  the  ^^  ^^^ 
land  for  a  street  would  be  inconsistent  with,  and  sub-  wSivSuov^ 
versive  of,  such  prior  public  use.  The  demurrer  to 
the  answer  brings  up  the  question  as  to  the  sufficiency  of  the  facts 
alleged  in  the  complaint  to  warrant  the  relief  sought.  It  is  evi- 
dent that  the  primary  and  principal  purpose  for  which  the  land  in 
question  was  acquired  and  is  appropriated  by  plaintiff  is  for  its 
roadway,  and  the  passage  of  regular  and  local  transfer  trains. 
Two  tracks  have  been  constructed,  and  are  so  used  on  such  right 
of  way,  and  to  accommodate  the  large  and  increasing  business  and 
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traffic  of  the  company  other  tracks  are  reqaired,  and  are  coctem- 
plated  or  in  process  oi  constraction,  to  be  used  ^^  for  the  whole  dis- 
tance between  Minneapolis  junction  and  University  switch,"  par- 
ticularly for  hauling  and  transferring  cars,  and  for  business  to  and 
from  the  mills,  depots,  or  elevators  situated  in  the  city,  and  for 
standing  room  for  cars  while  awaiting  transfer  to  points  of  load- 
ing and  unloading.     This  is  a  use  of  a  roadway  for  which  it  is  verj 
natural  and  convenient  to  appropriate  the  railway  tracks,  including 
side  tracks,  in  large  cities,  for  long  distances ;  yet  it  was  never  con- 
sidered that  such  use  was  inconsistent  with  the  right  of  the  public 
to  necessary  street-crossings  over  such  roadway.     The  mere  fact 
that  the  proposed  street  extension  will  necessarily  cause  more  or 
less  inconvenience  and  expense  to  the  plaintiff  is  not  of  itself 
ground  for  equitable  interference  by  the  court.     Such  conse- 
quences necessarily  follow  from  street-crossings,  and  would  have 
been  the  same  if  it  had  happened  that  the  street  had  been  laid  out 
before  the  railroad.     The  aistance  from  *'  the  Minneapolis  inuction 
to  the  University  switch"  is  not  stated,  but  it  is  manifest  from  the 
tenor  of  the  complaint  that  it  must  be  considerable.     This  is  a 
part  of  the  roadway  used  for  the  passage  and  operation  of  trains 
for  traffic.     It  is  not  ground  used  for  depot  purposes,  or  set  apart 
for  storing  cars,  or  exclusively  for  making  up  trains,  and  the  case 
presented  does  not  fall  within  the  rules  laid  down  in  Railroad  Co. 
V.  Faribault,  23  Minn.  167.    We  have  found  no  case  extending 
the  doctrine  there  applied  to  necessary  street-crossings  over  the 
roadway  proper  of  a  railway  corporation,  though  the  tracks  be 
numerous  and  much  used.    Boston  &  A.  K.  t;.  Greenbush,  53 
N.  Y.  611 ;  President,  etc.,  v.  Whitehall,  90  N.  Y.  25. 

The  appropriation  made  by  the  city  is,  of  course,  subject  to  the 
prior  puolic  use ;  but  the  two  uses  are  not  necessarily  inconsistent 
Uses  NOT  ».  And  in  all  ordinary  cases  may  stand  together.  The 
001I8I8TB1IT.  general  rule  is  that  the  power  to  extend  streets  across 
the  right  of  way  and  tracks  of  a  railway  company  is  implied  in  the 
general  authority  conferred  by  city  charters  for  such  purposes, 
without  express  legislative  provisions  upon  the  subject  (St.  Paul 
Union  Depot  Co.  v.  St.  Paul,  30  Minn.  362);  and  we  think  there 
is  nothing  in  this  case  to  take  it  out  of  the  operation  of  such  gen- 
eral i*ule. 

Danger  and  delays  are  necessarily  incident  to  such  crossings,  bnt 
there  appcSars  to  be  no  good  reason,  after  all,  why  the  two  public 
DARonAjiDDB-  ^868  may  not  be  so  adjusted  in  practice  as  to  work  no 
^^  serious  detriment  to  the  public  interests  served  by  the 

corporation,  and  the  risk  and  inconvenience  in  large  measure  fall 
upon  the  travelling  public  using  the  streets  crossed  by  railways. 
In  this  instance,  the  appellant  contends  that  the  ffrade  of  the  street 
should  be  raised,  and  the  tracks  bridged ;.  but  this  will  be  a  matter 
for  the  consideration  of  the  proper  authorities,  if  experience  shall 
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demonstrate  its  necessity.    It  is  not  a  question  which  properly 
enters  into  discussion  ot  the  case  as  here  presented. 

The  complaint  alleges  that  the  opening  and  extension  of  the 
Etreet  "in  the  manner  complained  of"  is  wholly  unnecessary,  and 
18  not  demanded  by  any  public  requirement,  and  that  if 
a  street  is  so  required,  it  should  be  constructed  at  such  oSmSmm. 
grade  as  to  be  carried  over  the  railroad.     The  objec-  SoSSo.     ^^ 
tioD  urged  is  rather  to  the  manner  of  crossing  than  to 
the  propriety  of  opening  the  street  across  and  beyond  the  tracks, 
and  it  is  conceded  that  the  city  council  have  acted  on  and  deter- 
mined the  question.     The  council  are  given  the  general  power  to 
hj  oat,  extend,  and  open  streets,  and  it  is  not  questioned  that  the 
proceedings  in  this  instance  have  been  regular,  and  in  conformity 
with  the  provisions  of  the  charter ;  and  it  must  be  presu/ned  that 
the  judgment  of  the  council  in  respect  to  the  necessity  of  the  ex- 
tension of  the  street  in  question  was  properly  exercised.     The 
most  important  question  to  be  considerea  in  such  cases  is  whether 
the  new  use  to  which  the  railroad  property  is  sought  to  be  sub- 
jected by  the  municipal  authorities  is  such  as  to  be  inconsistent 
with  the  prior  public  use.    If  it  is  not,  the  street  may  be  opened 
under  the  general  power  to  condemn  conferred  by  the  charter,  and 
the  determination  and   proceedings  of  the  city  council   in    the 
premises,  if  regular,  cannot  be  attacked  collaterally,  and  are  not 
sabject  to  judicial  review,  unless  allowed  upon  appeal  in  the  same 
proceeding.    Little  Miami,  etc.,  &  X.  E.  Co.  v.  City  of  Dayton,  23 
Ohio  St  519.      If  it  is .  inconsistent  with  such  prior  use,  then 
there  must  be  express  legislative  authority  to  proceed  in  the  par- 
ticnhu'  instance,  or  a  necessary  implication  of  such  authority ;  and 
in  the  latter  case  the  necessity  of  appropriating  the  particular  prop- 
erty for  the  purposes  of  a  street  would  nave  to  be  shown.     St.  I'anl 
Union  Depot  Co.  v.  St.  Paul,  30  Minn.  363.     But  the  general  au- 
thority to  lay  out  and  extend  streets  is  generally  held  to  be  suffi- 
cient to  warrant  the  action  of  the  proper  authorities  in  extending 
a  street  across  the  roadway  of  a  railway  corporation.    New  Jersey 
S.  R.  V.  Commissioners,  39  N.  J.  Law,  33 ;  City  of  Bridgeport  v. 
Bailroad  Co.,  36  Conn,  265 ;  Little  Miami,  etc.,  R.  v.  Dayton,  23 
Ohio  St  517.     For  the  purposes  of  this  case,  therefore,  the  conces- 
sion that  the  council  have  regularly  laid  out  the  street  is  sufficient 
evidence  of  the  necessity  for  the  same. 

3.  It  seems  that  the  damages  assessed  and  allowed  to  the  plain- 
tiff for  the  appropriation  of  the  land  for  the  extension  damaobs. 
of  the  street  is  the  sum  of  one  dollar.  This  can  only  be  accounted 
for  on  the  supposition  that  the  damages  were  set  off  against  bene- 
fits assessed  by  the  commissioners.  This  was  clearly  erroneous. 
It  is  difficult  to  see  how  plaintifE's  roadway  could  be  benefited  or 
improved  by  such  street-crossing.  But  as  a  remedy  for  an  errone- 
ous assessment  is  provided  by  appeal  in  such  cases,  the  same  is  not 
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to  be  deemed  void  for  such  cause.    Kew  York  &  H.  B.  Co.  v. 
Morrisania,  7  Hnn,  653. 

4.  The  plaintiff  further  complains  that  the  notice  of  the  con- 
demnation proceedings,  and  the  assessment  of  damages  provided 
by  the  charter,  and  the  only  notice  in  fact  ffiven  in  this 
DBiorATxoir  case,  was  by  publication.  It  is  certamly  remarkable 
that  in  a  matter  so  important  to  the  interests  of  prop- 
erty holders  the  legislature  should  have  made  no  further  or  moi-e 
adequate  provision  in  the  charter  for  notice  of  the  pendency  of 
proceedings  for  the  assessment  of  damages  in  this  class  of  cases. 
But  this  was  a  question  for  the  legislature,  and  we  do  not  think 
the  proceedings  void  because  the  notice  provided  was  constructive, 
or  by  publication.  The  proceedings  are  in  rerrij  and  it  is  the  rule 
generally  recognized  that  in  such  cases  the  legislature  may  provide 
tnat  the  compensation  due  the  owner  of  the  lands  taken  may  be 
ascertained  upon  constructive  notice  merely,  as  well  as  upon 
personal  notice.  2  Dill.  Mun.  Corp.  §  471,  and  cases;  Cupp 
V.  Commissionera,  19  Ohio  St.  182 ;  Ownera,  etc.,  v.  Mayor,  15 
Wend.  376 ;  People  v.  Mayor,  4  N.  Y.  441.     This  rule  has  fre- 

fuently  been  acted  on  and  adopted  in  the  legislation  of  this  State. 
n  the  case  of  ordinary  highways,  provision  is  made  (wisely,  we 
think)  for  service  upon  occupants  of  lands  proceeded  against  (Gen. 
St.  c.  13,  §  35),  but  no  distinction  is  otherwise  made  t^tween  resi- 
dents and  non-residents,  whether  the  lands  are  vacant  or  occupied. 
Order  affirmed. 

Laying  out  Street  over  Railway  Tracks. — See  State  v.  Drummond,  17  Am. 
&  £ng.  R.  R.  Cas.  20;  s.  c,  149;  Town  of  Storm  Lake  v,  Iowa  Falls,  etc., 
R.  Co.,  20  Id.  420;  Qilmon  e.  Hayerhill,  1  Id.  20. 


WsiaHT,  Assignee,  etc.,  v.  Kentuoet  and  Gbbat  Eastern  B.  Co. 

et  al. 

Fabmers'  Loan  and  Trust  Co.  v.  Wright,  Assignee,  etc.,  et  al. 

(Advance  Otue,  XT,  8.  8uprefM  Court.    March  1, 1886.) 

The  Kentucky  &  Great  Eastern  R.  Construction  Co.  acquired  no  owner* 
ship  of,  or  lien  on,  the  constructed  road  between  Newport  and  Catletts- 
burgh  under  its  contract  of  May  22,  1873,  with  the  Kentucky  &  Great 
Eastern  R.  Co.,  for  the  construction  of  the  road. 

The  construction  company's  contract  was  subject  to  the  terms  and  con- 
ditions of  the  contract  of  January  16,  1873,  between  the  owners  of  the 
Maysville  &  Big  Sandy  R.  and  the  Kentucky  &  Great  Eastern  R.  Co.  for 
a  conditional  sale  of  said  property  to  the  railway  company,  of  which  contract 
the  construction  company  had  notice. 

Under  the  mortgage  executed  by  the  Kentucky  &  Great  Eastern  R.  Co., 
February  15,  1872,  the  Farmers'  Loan  &  Trust  Co.,  as  mortgagee,  took  only 
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such  right!  as  the  mortsagor  had,  or  subsequently  obtained,  as  against  the 
Tenders  of  the  Maysvflle  &  Bic^  8andy  R.  and  the  mortgagor  never  hav- 
ing obtained  title  to  said  road,  the  mortgagee  was  therefore  bound  by  the 
foneiture  under  the  conditional  sale. 

Appeals  from  the  circuit  court  of  the  United  States  for  the 
District  of  Kentucky. 

C.  Z.  BaisoTiy  Jr.y  for  Wright,  Assignee,  etc.,  and  others. 
A.  F.  Perry  for  Kentucky  &  Great  Eastern  R.  Co,  and  others. 
John  A.  Coffn/pbdl  for  Farmers'  Loan  &  Trust  Co. 

Blatohford,  J. — On  the  eighteenth  of  December,  1850,  the 
legislature  of  Kentucky,  by  special  act  (2  Laws  1850,  c.  96,  p.  73), 
created  a  corporation  known  as  the  '^Maysville  &  Big  Sandy 
R.  Co."  (heremafter  called  the  '*  Big  Sandy  Co.")  with  power  to 
construct  and  maintain  a  railroad,  commencing  at  or  facts. 

near  the  city  of  Maysville,  Kentucky,  and  running  thence  to  the 
Big  Sandy  Kiver  by  such  route  as  might  be  found  practicable. 
The  act  gave  authority  to  the  counties  of  Mason,  Lewis,  and 
Greennp,  and  to  any  town  in  any  of  those  counties,  to  subscribe 
to  the  stock  of  the  company,  when  authorized  by  a  majority  of 
the  voters  of  the  county  or  town,  the  proposition  to  be  submitted 
to  them  by  the  dii-ectors  of  the  company ;  and  the  issue  of  bonds 
yss  the  counties  and  towns  in  aid  of  tne  railroad  was  provided  for. 
Tliis  indicated  that  the  route  of  the  road  was  expected  to  run 
through  the  counties  above  named.  Maysville  is  in  Mason  county, 
on  the  south  bank  of  the  Ohio  Biver.  Lewis  county  adjoins 
Mason  on  the  east,  and  Greenup  adjoins  Lewis  on  the  east.  All 
three  of  them  lie  along  the  south  bank  of  the  Ohio  Biver.  The 
next  county  in  Kentucky  east  of  Greenup  is  Boyd,  and  the  Big 
Sandy  Biver,  after  being  for  some  distance  tlie  boundary  between 
Kentncky  and  West  Virginia,  empties  into  the  Ohio  Biver,  in 
Boyd  county,  only  a  short  distance  eastward  of  the  line  between 
Greennp  and  Boyd  counties.  For  the  railroad  to  reach  the  Big 
Sandy  River  it  was  necessary  it  should  pass  for  a  short  distance 
through  Boyd  county.  The  company  was  organized  and  began 
the  construction  of  the  road  in  1853,  and  after  expending  a  consid- 
erable* sum  of  money,  claimed  to  have  been  $300,000,  it  became 
financially  embarrassed,  and  suspended  the  work  permanently  in 
1854.  To  secure  certain  of  its  creditors,  it  executed  one  or  more 
mortgages  to  them  on  its  road  and  all  its  franchises  and  chartered 
privileges. 

By  an  act  of  the  legislature  of  Kentucky  approved  February  17, 
1866  (Laws  1866,  c.  755,  p.  664),  those  mortgages  were  declared 
to  be  legal,  and  authority  was  given  to  foreclose  them  by  proceed- 
ings in  the  Mason  circuit  court,  with  power  to  that  court  to  sell 
the  road,  with  all  its  property,  rights  of  property,  franchises,  and 
chartered  privileges,  at  public  sale;  and  the  act  provided  that  the  pur- 


814  WRIGHT  V.  KENTUCKY  AKD  ORKAT  EASTERN  R.  CO. 

ft 

chasers  at  the  sale,  after  it  had  been  approved  by  the  court,  should 
be  invested  with  the  title  to  the  road  and  all  its  franchises  and 
chartered  privileges,  and  should  have  power  to  reorganise  the  com- 
panj  under  its  cnarter,  and,  for  the  purposes  of  its  charts-,  to 
'^  make  contracts  with  individuals,  corporations,  and  other  ndboad 
companies  for  the  building,  completion,  and  operation  of  said  road, 
or  any  part  thereof."  The  foreclosure  proceedings  were  had  in 
1869,  resulting  in  a  decree,  and  a  sale  thereunder,  at  which  K. 
Byan,  H.  Ta^or,  Elizabeth  Gray,  W.  H.  Wadsworth,  John  B. 
Poyntz,  and  John  G.  Hickman,  trustee  of  Charles  B.  Goons,  de- 
ceased, became  the  purchasers  of  what  the  act  of  1866  authorized 
to  be  sold,  and  a  deed  of  it  was  made  to  them,  but  was  not  recorded 
until  1875. 

On  the  twentj-first  of  March,  1870,  the  legislature  of  Kentockj, 
by  a  special  act,  (2  Laws  1870,  c.  867,  p.  545),  created  a  corpora- 
tion known  as  the  ^'  Kentucky  &  Great  Eastern  B.  Co."  (herein- 
after called  the  ^'  Great  Eastern  Co.")    The  tenth  section  of  that 
act  gave  power  to  the  company  to  construct  a  railway  from  sneh 
point  or  points  in  the  cities  of  Covington  and  Newport  as  it  might 
select,  thence  through  the  counties  of  Campbell,  Kenton,  Pendle- 
ton, Bracken,  Harrison,  Fleming,  Kicholas,  Robertson,  Bonrboo, 
Clark,  Montgomery,  Menifee,  Bath,  Rowan,  Powell,  Wolfe,  Mor- 
gan.  Carter,  Lawrence,  Johnson,  MagoflSn,  Breathitt^  Floyd,  Pike, 
and  Letcher,  or  sucli  of  them  as  it  might  choose,  to  any  point  or 
points  on  the  boundary  line  between  the  States  of  Kentucky  and 
Virginia  that  it  might  select.    The  route  thus  indicated  for  the 
road,  by  naming  those  counties,  carried  it  fai*  to  the  southward  of 
the  south  line  of  Boyd   county  and  of  any  road  running  from 
Maysville  through  Mason,  Lewis,  Greenup,  and  Boyd  counties,  to 
the  Big  Sandy  Kiver.     The  tenth  section  of  the  act  also  authorized 
the  company  ^^  to  construct  such  branch  roads  to  their  main  tmnk 
road,  in  or  through  such  counties,"  as  it  might  deem  proper.  Pro- 
vision was  made  in  section  16,  and  following  sections,  for  sab- 
scriptions  by  counties,  precincts,  cities,  and  towns  to  the  stock  of 
the  company,  and  for  tne  issuing  of  bonds  to  pay  therefor.    Sec- 
tion 41  provided  as  follows :  "  That  the  president  and  directors  of 
said  company  may,  with  the  assent  of  the  holders  of  a  majority  io 
value  of  the  stock  in  said  company,  purchase  and  hold  any  other 
railroad  in  this  or  any  other  State,  and  may  subscribe  stoc^  in  or  aid 
in  the  building  of  any  other  road  in  or  out  of  this  State,  whenever, 
in  their  judgment,  it  may  be  to  the  interest  of  the  said  railway 
company  to  do  so.    They  may  sell  the  said  i-ailwav,  or  lease  the 
same,  and  may  build  branches  from  said  road,  and  oranches  from 
said  branches.    That  said  company  may  connect  its  said  road, 
or  any  of  its  branches,  with  the  railroad  of  any  other  oompany  in 
or  out  of  this  State,  and  may  lease  and  operate  any  railroad  con- 
necting with  the  road  or  branches  of  said  railway ;  and  it  may  con- 
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solidate  with,  and  make  mnning  and  operating  arrangements  with, 
any  other  railroad  company,  npon  such  terms  as  may  be  agreed  on 
by  the  contracting  parties.  fey  sections  44  and  45  it  was  pro- 
vided that  the  company  might  issne  its  bonds  for  $1000  each,  to 
an  amount  not  exceeding  $15,000,000,  to  be  secured  by  "  a  mort- 
gage or  deed  of  trust  conveying  said  railroad  and  its  property 
franchises  to  a  trustee  or  trusts."  The  Great  Eastern  Co.  was 
organized  in  June,  1871.  On  the  fifteenth  of  July,  1871,  the 
owners  of  the  Big  Sandy  road  made  the  following  written  propo- 
sition, signed  by  all  of  them,  to  the  Great  Eastern  Co.: 

"  To  the  Kentucky  &  Great  Eastern  R.  Co.:  The  owners  of  the 
Maysville  &  Big  Sandy  B.  propose  to  accept  fifty-seven  thousand 
and  seven  dollars  for  the  road,  and  all  its  rights  and  fran- 
chises held  by  them  under  their  purchase,  payable  in  cash  or  bonds 
of  the  county  of  Mason,  or  other  good  security.  Should  the  pay- 
ments be  made  in  the  bonds  of  the  county  of  Mason,  they  will 
take  the  payments  in  such  proportion  as  their  debt  bears  to  the 
sum  voted  by  the  county  of  Mason  and  the  issuance  of  those  bonds 
by  the  county  to  the  Kentucky  &  Great  Eastern  Co.  but  it  is 
hereby  stipulated  that,  upon  the  acceptance  of  this  proposition  by 
the  l^entucky  &  Great  Eastern  road,  no  unnecessary  delay  shall 
occur  in  taking  the  vote  of  the  county  of  Mason  upon  their  sub- 
scription to  the  railroad  company.  Tliis  proposition  to  remain  open 
for  acceptance  for  thirty  days  irom  fifteenth  day  of  July,  1871 ; 
the  work  on  the  road  to  commence  in  good  faith  in  six  months 
from  t^e  fifteenth  July,  or  this  article  to  be  void." 

It  is  manifest  that  in  this  proposition  the  owners  of  the  Big 
Sandy  property  were  providing  for  the  completion  of  the  Big 
Sandy  road,  under  the  charter  of  the  Big  Sandy  Co.  and  the  act 
of  1866 ;  for  the  only  authority  for  the  issuing  of  bonds'of  the 
county  of  Mason  was  that  given  by  the  charter  of  the  Big  Sandy 
Co.,  and  by  the  proposition  the  bonds  of  that  county  to  be 
taken  in  payment  were  bonds  to  be  issued  for  a  subscription  to  stock 
by  that  county,  and  the  work  which  was  to  commence  m  six  months 
was  work  on  the  Big  Sandy  road.  The  executive  committee  of  the 
Great  Eastern  Co.  accepted  this  proposition,  and  reported  it 
to  the  board  of  directors  of  that  company  at  a  meeting  held  by 
them,  and  it  was  on  the  twenty-third  of  August,  1871,  approved 
by  that  board.  On  the  twenty-fourth  of  August,  1871,  the  board 
adopted  a  resolution  '^  that  the  question  of  submitting  the  proposi- 
tion to  the  various  counties  between  Newport  and  Uatlettsburgh, 
for  subscriptions  to  the  stock  of  the  company,  be  referred  to  the 
exeeative  ^mmittee,  with  fall  powere  vested  in  them  to  proceed 
and  carry  such  propositions  into  effect."  Newport  is  on  the  Ohio 
river,  in  Campbell  county,  and  Catlettsburgh  is  on  the  Big  Sandy 
river,  in  Boya  county,  and  the  counties  between  Newport  and  Cat- 
lettsburgh are  Campbell,  Pendleton,  Bracken,  Mason,  Lewis,  Green- 
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up,  and  Boyd,  all  lying  on  the  sonth  bank  of  the  Ohio  river.  M179- 
yule  is  in  Mason  county,  about  half-way  between  the  east  and  west 
lines  of  that  county. 

In  the  fall  of  1871,  Mason  county  voted  to  subscribe  (400,000, 
and  Lewis  county  voted  to  subscribe  $100,000,  to  the  stock  of  the 
Great  Eastern  Co.,  the  subscriptions  to  be  paid  in  the  bonds 
of  those  counties.  There  is  no  satisfactory  eviaence  that  any  work 
on  the  road  between  Maysville  and  Catlettsbur^h,  or  on  toe  old 
line  of  the  Big  Sandy  Co.,  was  commenced  within  six  montk 
from  the  fifteenth  of  July,  1871,  or  that  even  surveying  on  that 
line  was  done  within  that  time. 

On  the  fifteenth  of  February,  1872,  the  Great  Eastern  Co. 


executed  a  mortgage  to  the  Farmers'  Loan  &  Tinst 
rnw^  S  Co.,  (hereinafter  called  the  "  Trust  Conipany"),  a  cor- 
^^"^  poration  of  New  York,  as  trustee.      That    mortgage 

recites  as  follows  :  ^'  Whereas  the  said  Kentucky  &  Great  Eastero 
R.  Co.,  the  party  of  the  first  part,  has  been  duly  chartered  and  or- 
ganized, under  and  by  virtue  of  the  laws  of  the  commonwealth  of 
Kentucky,  with  power  to  locate,  construct,  equip,  and  operate  a 
line  of  railway  within  the  said  commonwesdth  of  Kentudcy,  from 
the  city  of  Newport,  in  Campbell  county,  State  of  Kentucky,  upon, 
along,  and  near  the  southern  bank  of  the  Ohio  river,  in  said  State 
of  Kentucky  to  a  point  on  the  State  line  between  the  State  of 
Kentucky  and  West  Virginia,  at  or  near  Catlettsburgh,  Boyd 
county,  Dtate  of  Kentucky,  a  distance  of  one  hundred  and  fortj- 
siz  miles,  be  the  same  more  or  less."  It  then  states  that  the  com- 
pany, ^'  for  the  purpose  of  constructing,  enquipping,  and  completiDg 
its  aforesaid  line  of  railway,"  has  determinea  to  isstie  its  bonds  for 
an  amount ''  not  exceeding  $15,000  per  mile  for  the  whole  length 
of  said  railway  in  the  State  of  Kentucky,"  bein^  in  all  $2,190,00ii, 
and  to  secure  the  payment  of  said  bonds  '^  by  a  nrst  mortgage  upon 
the  aforesaid  railroad,  franchises,  and  all  the  property,  real  and  per 
sonal,  rights  and  interests,  now  owned  and  possessed  "  by  it  intiie 
State  01  Kentucky,  or  wnich  it  "may  hereafter  acquire  therein.^ 
It  then  mortgages  to  the  trust  company  "  all  and  singular  the  en- 
tire line  of  the  Kentucky  &  Great  Eastern  R  Co.^s  railroad,  ex- 
tending from  the  said  city  of  Newport,  in  the  State  of  Kentnckj, 
to  said  point,  in  said  State,  on  the  State  line  between  the  States  of 
KentucKy  and  West  Virginia,  as  hereinbefore  described,  as  the 
same  is  now  or  may  hereafter  be  located  and  constructed  by  theeaid 
party  of  the  first  part,  with  the  right  of  way,  and  all  the  real  and 
personal  property,  rights,  and  intei'ests  of  the  said  party  of  thefirBt 
part  to  the  said  line  of  railway  in  the  State  of  Kentucky,  whether 
the  same  is  now  owned  or  possessed  or  may  hereafter  be  acquired  bv 
the  said  party  of  the  first  part,  and  all  the  privileges  and  franchises 
of  the  said  party  of  the  first  part  for  the  holding,  operating,  and 
maintaining  its  said  line  of  railway."    The  mortgage  trust  was  a^ 
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cepted  by  the  troBtee,  in  writing,  March  5, 1872,  and  the  moi*tgage 
was  recorded  in  October,  1872,  in  Campbell,  Pendleton,  and 
Bracken  counties ;  in  November,  1872,  in  Lewis  and  Greenup  coun- 
ties ;  and  in  January,  1873,  in  Boyd  county. 

By  an  act  of  the  legislature  of  Kentucky  passed  March  27,  1872, 
it  was  provided  (section  1)  that  section  10  of  the  act  of  March  21, 
1870,  be  amended  so  as  to  authorize  the  Great  Eastern  Co. 
''  to  construct  said  road  through  the  counties  of  Mason,  Lewis, 
Greenup,  and  Boyd,  and  the  said  Kentucky  &  Great  Eastern  R.  Co. 
are  hereby  invested  with  all  the  rights,  privileges,  and  franchises 
necessary,  as  contained  in  their  said  charter,  to  construct  their  main 
stem  line  of  railway  through  said  counties,  except  as  hereinafter 
provided."  Section  2  provided  that  whenever  the  company  should 
desire  to  submit  any  vote  to  the  qualified  votere  of  either  of  the 
four  counties  above  named,  ^'  for  anv  subscriptions  to  the  capital 
stock  of  said  railway,  or  any  branch  thereof,"  it  should'  be  submit- 
ted under  the  provisions  of  section  16  of  the  act  of  March  21, 1870, 
and  not  otherwise.  Section  2  concluded  with  this  proviso  :  Pro- 
vided, fni*ther,  that  said  Kentucky  &  Great  Eastern  R.  Co.  shall, 
previous  to  constructing  their  said  road  east  of  Mayesville,  through 
Mason  countv,  and  on  mrough  the  counties  of  Lewis,  Greenup,and 
Boyd,  purchase  and  pay  for  the  Maysville  &  Big  Sandy  R. 
or  make  such  arrangements  with  the  owners  of  said  Maysville  & 
Big  Sandy  R.  as  shall  be  satisfactory  to  each  of  said  owners."  Sec- 
tions 5  and  6  were  as  follows :  ^^  Sec.  5.  The  president  and  directors 
of  said  railroad  company  shall  have  no  aathdrity,  either  under  this 
charter  or  the  charter  of  the  Maysville  &Big  Sandy  R.  Co.,  to  sub- 
mit to  voters  of  any  county  the  question  of  a  subscription  by  a 
county  to  the  capital  stock  of  said  company  ;  but  said  subscription 
may  alone  be  suomitted  by  the  county  court.  Sec.  6.  Nothing  in 
this  act  shall  be  construed  as  making  valid  the  votes  in  the  coun- 
ties of  Lewis  and  Mason  upon  the  propositions  voted  on  in  said 
counties  to  subscribe  to  the  capital  stock  in  said  counties." 

Undoubtedly  because  of  the  concluding  proviso  of  section  2  of 
the  act  of  March  27,  1872,  and  of  the  fact  that  any  agreement 
growing  out  of  the  proposition  of  July  15, 1871,  was  considered 
to  be  at  an  end,  a  resolution  was  adopted  at  a  meeting  of  the  board 
of  directors  of  the  Great  Eastern  Co.,  on  the  tenth  of  Febru- 
ary, 1873,  authorizing  the  president  of  the  company,  then  Nathan- 
iel Sands,  "  to  contract  with  the  officers  and  owners  of  .the  Mays- 
ville &  Big  Sandy  R.  Co.  for  the  purchase  and  transfer  of  said 
road  to  the  Kentucky  &  Great  Eastern  R.  Co." 

Prior  to  this,  and  on  the  fifteenth  of  January,  1873,  all  of  the 
six  owners  of  the  Big  Sandv  property,  except  Povntz  (the  Bank  of 
Kentucky  having  succeeded  to  tne  interest  of  Kyan),     ^ 
had  executed  the  following  instrument :    ^^  w  hereas  sAu^i^^^Lifv. 
the  general  assembly  of  the  commonwealth  of  Ken-  ^^   * 
tncky  passed  an  act  entitled  ^  An  act  to  authorize  the  sale  of  the 


318  WRIGHT  V.   KKNTUGKY  AND  GBEAT  EASTEBK  B.  CO. 

Maysville  &  Big  Sandy  Bailroad,  and  providing  for  the  orgaoiza- 
clou  of  a  new  company  under  its  chai*ter  to  construct  said  road/  ap- 
proved February  17. 1866;  and  whereas  said  road  was  duly  sold 
by  a  deci*ee  of  the  Mason  circuit  court  in  pursuance  to  the  provi- 
sions of  said  act,  and  was  purchased  by  M.  Kyan,  H  .Taylor,  £]iz.i- 
beth  Gray,  W.  H.  Wadsworth,  John  B.  Poyutz,  and  John  G. 
Hickman,  trustee  of  Charles  B.  Coons,  deceased,  and  the  sale  and 
purchase  wei'e  duly  confirmed  by  said  court ;  and  whereas  the  said 
parties,  as  sole  owners  and  corporators,  having  reorganized  the 
said  railroad  company  under  their  purchase  and  said  act  of  the 
legislature,  did,  on  the  fifteenth  day  of  July,  1871,  propose  lo  sell 
and  transfer  to  the  Kentucky  &  Great  Eastern  R.  Co.  all  the 
property,  rights,  and  franchises  of  the  said  Maysville  &  Big  Sandy 
R.  Co.  held  by  them  as  the  sole  owners,  stockholders,  corporators, 
and  officera  of  the  same,  for  the  sum  of  ($57,007)  fifty-seven  thou- 
sand and  seven  dollars,  payable  in  cash  or  bonds  of  the  countj  o: 
Mason,  or  other  good  security,  in  the  way  pointed  out  by  the  writ- 
ten proposition  of  that  date,  which  was  duly  accepted  by  saidEec- 
tucky  &  Great  Eastern  K.  Co. ;   and  whereas  the  said  H.  Rjan 
(and  his  assignee,  the  Bank  of  Kentucky),  H.  Taylor,  Elizabeth 
Gray,  W.  H.  Wadsworth,  John  G.  Hickman,  trustee  of  Charles 
B.  Coons,  deceased,  are  desirous  to  faithfully  carry  out  said  con- 
tract, and  recognize  its  binding  force,  and  for  the  purpose  of  secur- 
ing the  construction  of  the  Maysville  &  Big  Sanay  road  under  its 
charter,  and  that  of  the  Kentucky  &  Great  Eastern  K.  Co.,  and 
with  such  modification  and  explanations  as  may  the  better  secnre 
the  interests  of  said  proposers,  and  of  said  Maysville  &  Big  Sandv 
K.  Co.,  the  Kentucky  &  Gi'eat  Eastern  B.  Co.  thereto  consenting: 
now  it  is  agreed  by  M.  Ryan,  and  the  Bank  of  Kentucky,  his  ^ 
signee,  H.  Taylor,  Elizabeth  Gray,  W.  H.  Wadsworth,  and  John 
G.  Hickman,  trustee  of  Charles  B.  Coons,  deceased,  being  all  the 
owners,  stockholders,  and  corporators  of  said  Maysville  &  Big 
Sandy  R.  Co.,  except  John  B.  toyntz  (who  does  not  unite  in  or 
subscribe  to  this  instalment),  they  being,  however,  all  the  officer? 
of  said  railroad  company,  and  the  owners  of  nearly  all  of  its  stock, 
property,  rights,  and  franchises,  that  they  will  sell,  and  do  herebv 
offer  to  sell,  on  the  terms  and  conditions  hereinafter  named,  all 
their  rights,  title,  and  interests  in  and  to  the  stock  held  by  tliem  iL 
the  said  Maysville  &  Big  Sandy  R.  Co.,  and  in  and  to  its  roadbed, 
bridges,  material,  rights  of  way,  and  property  of  all  kinds  whatso- 
ever, and  in  and  to  the  franchises  and  charter  of  said  companj,  ^ 
far  as  they  have  any  power  or  authority,  in  law  or  equity,  so  to 
do,  as  owners,  stockholder,  corporators,  and  officers  of  said  com- 
pany, owning  the  large  majority  of  the  stock,  for  the  sum  of  fifty- 
seven  thousand  and  sixty-five  dollars,  with  interest  at  the  rate  of 
six  per  cent  per  annum,  until  paid,  from  this  date,  and  that  they 
will,  on  full  payment,  transfer  and  convey  the  property,  stod^. 
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rights,  and  franchises  aforesaid,  so  far  as  they  lawfully  can,  by  any 
and  all  instruments  necessary  and  proper  in  the  premises ;   the 
stock,  ownership,  and  rights  of  the  said  John  B.  royntz  in  said 
company  not  being  included  herein,  but  left  to  stand  upon  the 
original  proposition  signed  by  him  as  aforesaid.    And  the  said 
Keatacky  &  Great  Eastern  B.  Co.,  wishing  to  assert  and  maintain 
the  said  contract  of  July  15,  1871,  but  willing  to  furnish  any  ad- 
ditional ^aranty  in  its  power  to  the  aforesaid  parties  for  com- 
pliance tnerewith,  now  hereby  binds  and  obliges  itself  to  accept 
the  foregoing  offer,  and  to  pay  to  said  parties  making  the  same  the 
sum  of  Ifty-seven  thonsana  and  sixty-five  dollars  aforesaid,  with 
interest  from  the  fifteenth  day  of  January,  1873,  until  paid,  in  in- 
stalments of  the  bonds  of  Mason  county  subscribed,  or  which 
may  be  subscribed,  to  its  capital  stock,  to  be  delivered  to  said  par- 
ties as  received  by  said  railway  company,  in  amounts  bearing  the 
game  ratio  to  the  sum  herein  agreed  to  be  paid  as  the  instalments 
of  bonds  from  time  to  time  deiivei*ed  by  said  county  to  said  rail- 
way company  bear  to  the  whole  number  of  bonds  subscribed  by 
said  county  as  aforesaid,  until  the  whole  of  said  sum  of  fifty-seven 
thousand  and  sixty-five  dollars  and  interest  shall  be  fully  paid. 
And  it  is  agreed  by  said  Kentucky  &  Great  Eastern  B.  Go.  that  if, 
from  any  cause,  said  bonds,  or  any  instalments  thereof,  shall  not 
be  delivered  to  said  railway  company  by  said  county,  and  by  rea- 
^^n  thereof  said  bonds,  or  any  instalment  thereof,  cannot  be  paid 
bj  said  parties  as  herein  agreed,  then,  in  that  case,  and  to  the  ex- 
tent of  such  failure,  said  railway  company  shall  make  payment  to 
said  parties  in  cash,  within  one  hundred  and  twenty  days  from  the 
time  snch  bonds  should  have  been  delivered  by  said  county  to  the 
riilway  company ;  and  upon  failure  to  deliver  either  bonds  or  cash, 
^  aforesaid,   to  said  parties,  then  this  contract  to  be  null    and 
yoid.    And  it  is  further  agreed,  as  this  contract  is  made  to  secure 
the  oonstmction  of  the  line  of  said   Big  Sandy  road  to  Ports- 
month  by  the  Kentucky  &  Great  Eastern  B.  Co.,  that  said  com- 
pany shw,  within  one  hundred  and  twenty  days  from  this  date, 
commence  the  construction  of  said  road  in  good  faith,  and  shall 
continue  to  prosecute  said  construction  in  a  reasonably  diligent  and 
eSectnal  manner,  and  the  failure  to  commence  the  construction  as 
aforesaid,  or,  after  commencing,  the  failure  to  prosecute  the  same 
afi  aforesaid,  for  the  space  of  two  hundred  and  lorty  days,  shall,  in 
either  event,  render  this  contract  void ;  and  whenever  this  con- 
tract, by  its  terms,  shall  become  void,  then,  upon  the  happening 
of  snob  event,  said  parties,  representing  the  Maysville  &  Big  Sandy 
R.  Co.  and  their  own  interests,  may  enter  and  take  possession  of 
the  road,  property,  rights,  and  franchises  herein  described  and  con- 
iitionaliy  sold.    It  is  finally  expressly  agreed  that  this  offer  to  sell 
uid  transfer  on  full  payment  snail  not  admit,  under  any  circum- 
stances, of  the  intervention  of  any  prior  lien  on  the  rigts,  fran- 
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chises,  and  property  aforesaid  in  favor  of  other  parties,  a  lien  bein^ 
now  and  always  retained  thei*eon  in  favor  of  tlie  parties  afores&ia 
until  payment  in  full  shall  be  made.  In  testimony  whereof,  all  of 
the  parties  have  hereunto  signed,  this  fifteehth  day  of  January, 
1873." 

On  the  eleventh  of  June,  1873,  the  proposition  so  made  was  a^ 
eepted  by  the  Great  Eastern  Co.,  by  the  signature  of  Sands, 
as  its  president,  to  this  memorandum  at  its  foot :  '^  The  foregoing 
proposition  is  accepted  by  the  Kentucky  &  Great  Eastern  E.  Co.« 
which  hereby  agrees  to  purchase  said  property  on  the  terms  and 
conditions  expressed  above."  On  the  twenty-second  of  May,  1873, 
at  a  meeting  of  the  board  of  directors  of  the  Great  Eastern  Co.^ 
a  contract  which  had  before  been  made  by  it  for  the  con- 
struction of  the  road  was  cancelled,  with  the  consent  of  the  eon- 
tractors,  and  a  resolution  was  adopted  authorizing  the  president  lo 
execute  a  new  contract,  similar  in  terms  with  the  prior  one,^*  witji 
Frank  Byrne,  doing  business  under  the  name  of  ^  Kentuckj  d: 
Great  Eastern  R.  Construction  Co.' " 

On  the  same  day  the  contract  was  executed  by  the  Great  East- 
ern Co.  and  Byrne,  as  follows : 

^'  This  agreement,  made  and  entei^  into  by  and  between  the 
CONTRACT    or  Kentuckv  &  Great  Eastern  R.  Co.,  by  its  presidenT, 
Mat  84,1878.      nudcr    the    authority    of    the    board    of    directors, 
party  of   the   first   part,  and  Frank  P.  Byrne,   of   Oliio,  doing 
business  as    railroad    builder,    under    the   name    and    style  of 
the  'Kentucky  &  Great  Eastern  R.  Construction  Co.,'  or  tlieir 
assigns,   parties  of   the  second    part,  witnesseth   that  the  taii 
parties  of  the  second  part,  for  and  in  consideration  of  the  pay- 
ment in  hand  of  one  aollar,  received  and  hereby  acknowledged, 
and  for  the  further  stipulations,  covenants,  and  agreements  of  tiie 
said  party  of  the  firet  part,  hereinafter  mentioned,  hereby  agre*; 
and  bind  themselves  to  construct,  finish,  and  equip,  or  cause  to  be 
constructed,  finished,  and  equipped,  the  line  of  railway  designated 
by  the  cliarter  of  said  party  oi  the  first  part,  to  be  known  as  iLe 
^Kentucky  &   Great  Eastern  R.,'    located  along  the  banks  of 
the  Ohio  river,  in  the  State  of  Kentucky,  commencing  at  the  citT 
of  Newport  and  extending  to  Catlettsburgh,  on  the  Big  Sandy 
river,  being  about  one  hundred  and  forty-six  (146)  miles,  by  sach 
route  as  may  be  necessary  to  fulfil  the  conditions  of  any  donations 
to  said  party  of  the  first  part,  or  any  subscriptions  to  the  capital 
stock  01  said  party  of  the  first  part,  by  municipal,  county,  or  other 
corporations,  or  by  individuals,  as  authorized  by  law ;  the  construc- 
tion of  said  road  to  commence  as  soon  as  the  right  of  way  there- 
for shall  be  procured  by  the  said  party  of  the  nrst  part,  and  the 
necessary  suoscriptions  voted  by  the  counties  along  the  line,  and 
the  work  shall  be  prosecuted  so  as  to  have  the  same  completed, 
ready  for  the  running  of  trains,  by  the  fifteenth  day  of  February, 
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1878,  or  as  mnch  sooner  as  can  be  done  by  said  parties  of  the  sec- 
ond part.  Said  construction  shall  be  carried  on  and  made  in  good 
and  workmanlike  m^^nner,  with  timber  structures  for  crossings  or 
trestling,  and  the  track  laid  with  iron  rails  not  less  than  fifty-six 
pounds  to  the  yard,  lineal,  for  main  track,  and  fifty-four  pounds  to 
the  yard,  lineal,  for  side  tracks.  The  equipment  shall  be  such  as 
may  be  necessary  to  accommodate  the  business  that  may  be  offered 
said  road  on  its  completion. 

^'  In  consideration  of  the  covenants  and  agreements  aforesaid  of 
said  parties  of  the  second  part^  the  said  party  of  the  first  part 
hereby  agrees  and  binds  itself  as  follows,  to  wit : 

"  First.  That  it  will  procure  and  furnish  to  said  parties  of  the 
second  part,  free  of  cost,  and  in  time  to  complete  said  road  by  the 
period  hereinbefore  fixed,  the  right  of  way  of  said  road,  and  also 
snch  other  property  as  it  is  authorized  by  the  laws  of  Kentucky  to 
procure  by  purchase  or  condemnation,  for  any  purpose  connected 
with  the  construction  of  bridges,  embankments,  excavations,  spoil- 
banks,  or  borrow-pits,  turnouts,  depots,  engine-houses,  shops,  turn- 
tables, water  stations,  or  other  things  necessary  to  the  completion 
and  maintenance  of  said  road. 

^^  Second.  That  it  will  transfer  and  deliver  to  said  parties  of  the 
second  part,  or  cause  to  be  transferred  and  delivered  to  them,  all 
the  motley,  bonds  of  municipal  corporations  and  counties,  or  other 
property  or  evidences  of  obliffatiou  which  have  b^n  given  or  is- 
sned,  or  which  may  be  heresSter  ^ven  or  issued,  in  payment  of 
any  subscription  to  the  capital  stock  of  said  party  of  thenrst  part, 
or  which  may  have  been,  or  may  hereafter  be,  given  by  way  of 
donation,  including  lands,  to  the  said  party  of  the  first  part,  the 
said  transfer  and  oelivery  to  be  made  when  and  as  the  conditions 
upon  which  such  subscriptions  or  donations  may  be  or  may  have 
been  made  are  complied  with. 

"  Third.  That  it  will,  on  part  payment  of  the  work  of  construe- 
tion  afi;reed  to  be  performed  as  aforesaid  by  said  parties  of  the 
second  part,  issue  or  transfer  and  deliver^  or  cause  to  be  deliyered 
and  transferred,  to  said  parties  of  the  second  part,  or  their  assigns, 
all  of  the  capital  stock  of  the  said  party  of  the  first  part  issued,  or 
to  be  issued,  except  so  much  as  may  be  necessary  to  maintain,  ac- 
cording to  the  law  of  the  State  of  Kentucky,  the  corporate  char- 
acter and  powers  of  the  said  party  of  the  fii-st  part,  ana  such  stock 
as  shall  have  to  be  issued  in  payment  for  the  subscriptions  to  the 
capita]  stock  of  said  party  of  the  first  part  by  the  counties  and 
mnnicipal  corporations  alon^  the  line  of  said  road,  equalling  in  no 
case  the  amount  held  by  said  party  of  the  second  part  without 
their  consent.  Said  issue  or  transfer  of  stock  to  the  said  parties 
of  the  second  part  to  be  made  in  proportionate  instalments  as  each 
or  any  mile  of  the  track  of  said  road  is  laid  with  iron  rails,  as 
aforesaid,  the  said  instalments,  respectively,  to  be  in  the  propor- 
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tion  to  the  whole  amount  as  one  mile  ie  to  the  entire  length  of  the 
road ;  and  each  issue  or  transfer  shall  be  regularly  made  on  the 
books  of  said  company,  and  the  certificatesfov  said  stock  delivered 
to  said  parties  of  the  second  part  or  their  assigns. 

''  F(mrth.  That  it  will,  for  the  consideration  aforesaid,  further 
pay  to  said  parties  of  the  second  part,  or  their  assigns,  the  sum  of 
two  millions  one  hundred  and  ninety  thousand  ($2,190,000)  dollars, 
in  the  coupon  seven-per-cent  gold  bonds  of  said  party  of  tlie  iiret 
part,  secured  by  mortgage  or  deed  of  trust,  a  first  lieu  upon  its  cor- 
porate property  and  franchises,  which  said  bonds  shall  be  issued  in 
one  series,  which  shall  be  for  two  million  one  hundred  and  ninety 
thousand  ($2,190,000^  dollars,  in  the  aggregate,  and  shall  be  in 
such  form  and  on  sucn  terms  and  conditions  as  may  be  authorized 
by  law  and  as  may  be  approved  by  said  parties  of  the  second  parr. 
The  payment  of  said  mortgage  bonds  shall  be  made  as  follows,  to 
wit :  llie  said  parties  of  the  second  part  shall  be  entitled  to  1*6- 
ceive,  if  they  so  desire,  two  hundred  and  fifty  thousand  (250,000) 
dollars  of  the  first  mortgage  bonds  aforesaid  in  advance  of  r^nlar 
payments,  as  hereinafter  stated,  giving  accountable  receipts  there- 
for, which  i*eceipts  shall  be  cancelled  on  the  completion  of  the 
road  and  final  settlement  of  the  bond  payments.  Regular  payment 
of  said  bonds  shall  be  made  absolutely  to  said  parties  of  the  second 
part,  or  their  assigns,  in  "pro  rata  instalments,  respectively,  to  be 
in  proportion  to  the  whole  amount  as  one  mUe  is  to  the  whole 
length  of  the  road,  except  in  the  purchase  of  iron  rails,  when  said 
party  of  the  second  part  will  be  entitled  to  the  use  of  such  an 
amount  of  bonds  (first  mortgage)  as  will  be  necessary  to  make 
such  purchase,  to  use  either  for  absolute  payment  or  as  security  on 
time  purchase. 

*''  Fifth.  That  it  will  pay,  in  further  consideration  aforesaid,  to 
the  parties  of  the  secona  part,  or  their  assigns,  for  construction  of 
said  road,  the  bonds  of  the  counties  along  the  line  of  road  issued 
in  payment  of  the  subscription  made  to  the  capital  stock  of  the 
party  of  the  first  part,  to  be  not  less  in  amount  than  one  million 
two  hundred  thousand  (1,200,000)  dollars,  the  deficit,  if  any,  to  be 
paid  in  cash,  or  its  equivalent. 

"  Siasth.  That  it  wul  pay,  in  further  consideration  aforesaid,  to 
the  parties  of  the  second  part,  in  cash,  or,  in  lieu  thereof,  in  an 
equipment  bond,  secured  by  mortgage  on  the  equipment  of  the 
road,  its  earnings,  and  the  road  itself,  if  the  legal  consent  of  the 
stockholders  can  be  obtained  thereto,  for  the  sum  of  one  million 
two  hundred  thousand  (1,200,000)  dollars. 

^^  Seventh.  That  it  will  give  and  use  its  corporate  credit  to  aid 
parties  of  the  second  part  in  purchasing  material,  or  supplying 
means  to  carry  on  the  said  work,  and  to  that  end  will  issue  its 
notes  in  the  nanae  of  said  party  of  the  first  part,  in  its  corporate 
capacity,  from  time  to  time,  as  the  same  may  be  necessary,  and 


CON8TRD0TION— LIEN.  323 

will  deliver  the  same  to  said  parties  of  the  second  part,  to  be  used 
for  the  purposes  aforesaid ;  and  sneh  obligations,  if  met  by  said 
party  of  the  first,  shall  be  made  good  by  said  parties  of  the  second 
part^  and  all  such  notes  so  issued  and  deliverea  to  said  paity  of  the 
second  part  shall  be  regularly  and  satisfactorily  accounted  for. 

^  lA^hth.  That  it  further  agrees  that  such  parties  of  the  second 
part  have  all  the  earnings  of  said  road  during  construction  until 
accepted  by  said  party  of  the  first  part. 

^Mnth.  That  it  will  maintain  its  corporate  organization,  and, 
through  its  proper  officers  and  agents,  do  and  perform  every  act 
or  thing  necessaiy  or  proper  to  be  performed  by  it,  or  in  its  name, 
in  order  to  protect  the  rights  and  interests  of  said  parties  of  the 
second  part,  their  heirs  and  assigns,  as  stockholders  in  said  railway 
oompany,  to  the  extent  as  hereinbefore  provided,  and  as  may  l>e 
oecessary  to  conform  to  the  requirements  of  the  laws  of  the  State 
of  Kentucky." 

The  construction  company,  i-epresented  by  Byrne,  proceeded  to 
do  work  in  constructing  the  road,  and  continued  until  December, 
1873,  when  it  ceased  work,  through  pecuniary  embarrassment,  and 
never  resumed  it,  bein^  a  creditor  of  the  Great  Eastern  Co. 
to  a  large  amount  of  work  done  and  materials  furnished  under  the 
contract  of  May  22,  1873. 

On  the  nineteenth  of  April,  1878,  Frank  P.  Byrne  and  John 
Byrne  were,  on  their  own  petition,  adjudged  bankrupts  b^  the 
district  court  of  the.  United  States  for  the  southern  distnct  of 
Ohio,  Frank  P.  Byrne  being  described  in  the  petition  as  "  doing 
business  as  the  Kentucky  &  Great  Eastern  Bailway  Construction 
Company,''  and  John  Byrne  as  ^^  interested  in  profits."  A.  J. 
Hodder  was  appointed  assignee  of  the  bankrupts,  and  the  proper 
assignment  was  executed  to  him  by  the  register  in  bankruptcy  on 
tlie  twenty-second  of  Mav,  1878. 

^  On  the  seventeenth  oi  April,  1880,  Hodder,  as  such  assignee, 
iiied  a  petition  in  equity  in  the  circuit  court  of  Mason  county, 
Kentucl^,  against  the  Great  Eastern  Co.,  the  trust  company, 
the  Big  Sandy  Co.,  sundry  former  stockholders 
of  that  company,  the  owners  of  the  interests  purchased  SwS?*'™" 
under  the  foreclosure  sale  of  1869,  and  sundry  judg- 
ment creditors  of  the  Great  Eastern  Co.  The  gra/oamen  of 
the  petition  is  that  the  construction  company  had,  under  its  con- 
tract, expended  large  sums  of  money,  and  incurred  much  debt,  in 
work  on  part  of  the  line  from  Maysville  to  Catlettsburgh,  com- 
pleting about  seven  miles  of  it,  and  purchasing  and  putting  down 
the  iron  rails  and  other  materials ;  that  the  road  and  improve- 
ments, as  far  as  completed,  and  all  the  improvements  put  upon  it 
bv  the  construction  company,  are  the  exclusive  property  of  the 
plaintiff,  and  no  part  of  the  line  and  improvements,  finished  or 
anfinished,  was  surrendered  or  delivered  by  the  construction  com- 
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panj  to  the  railway  company  ;  that  the  value  of  the  improTementB 
60  put  into  the  roadbed  and  road  is  $350,000,  and  they  are  of  a  per- 
manent and  fixed  nature  ;  that  the  plaintiff  has  a  first  and  prior 
lien  on  the  entire  line  of  railway  and  said  improvements  for  the 
$350,000 ;  that  the  labor  performed  and  materials  furnished  and 
improvements  made  in  the  construction  of  the  line  of  railway  by 
the  construction  company,  under  its  contract,  were  on  part  of  the 
line   which    the   Great   Eastern    Co.    acquired    from   the  Big 
Sandy  Co. ;  that   at  the  time  the  contract  of  the  eonstmctioii 
companv    was  made    the   Great    Eastern    Co.    had    poGEession 
and  exclusive  control  of  the  line  of  luilway  purchased  fi-om  the  Big 
Sandy  Co.,  with  the  consent  of  that  company,  and  of  the  de- 
fendants who  were  former  stockholders  in  it,  and  they  knew  of  the 
construction  contract,  and  of  the  impi'ovements  which  were  heiiig 
made  under  it,  and  made  no  objection,  but  gave  express  coneent, 
and  are  estopped  from  claiming  ownership  of  the  line  fonnerlj 
owned  by  them,  and  especially  as  to  the  improvements  made  by  the 
construction  company ;  that  the  mortgage  to  the  trust  companv 
was  made  after  the   Great    Eastern    Co.    had    purchased  and 
taken  possession  of  the  Big  Sandy  road,  and,  as  between  the  trust 
company  and  the  former  stockholders  of  the  Big  Sandy  road,  the 
trust  company  has  priority,  but  its  mortgage  lien,  if  any,  is  inferiorto 
that  of  the  plaintiff ;  and  that  the  Great  Eastern  Co.  hasabandoued 
work  on  the  road  and  it  is  being  destroyed.    The  petition  asserts 
that  the  plaintiff  has  a  first  and  prior  lien  on  the  entire  property  of 
the    Great    Eastern     Co.,    including    road,    frandiises,   rights, 
privileges,  improvements,  and  everything  appertaining  to  the  de- 
fendants' property,  for  the  $350,000  and  interest,  and  especially  a 
first  and  prior  lien  on  that  part  of  the  line  on  which  the  labor  wis 
performed  and  the  materials  were  furnished  and  the  improvements 
were  made  by  the  construction  company,  under  its  contract,  to  the 
value  of  the  same,  in  case  of  a  sale ;  that  he  has  no  adequate 
remedy  at  law  ;  and  that  the  Great  Eastern   Co.   is  insolvei^t 
The  petition   prays  judgment  against   the   Great   Eastern   Co. 
for  $350,000  and  interest ;  that  the  plaintiff^s  claim  may  be  declared 
a  first  lien  on  the  road,  franchises,  and  improvements,  or  a  fii^t 
lien  on  that  part  of  the  line  known  as  the  old  Maysville  &  Bi^ 
Sandy  Kailroad,  and  on  the  funds  derived  from  its  sale  ;  that  a  re^ 
ceiver  be  appointed  of  all  the  property;   and   that   tlie  road, 
franchises,  and  improvements,  and  all  property  involved  in  the 
controversy,  be  sold  by  the  court,  and  the  proceeds  distributed  as 
prayed. 

On  October  28,  1880,  the  trust  company  appeared  and  filed  its 
answer  and  cross- petition.  It  sets  up  that  the  construction  contract 
was  void,  because  several  of  the  directors  of  the  Gi^eat  Eastern 
Co.  who  voted  to  authorize  its  execution,  and  to  ratify  it 
after  it  was  executed,  and  whose  votes  were  requisite  for  the  pa^ 
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pose,  were  partners  in  the  constmction  company.    It  avers  that 
under  the  contract,  as  soon  as  the  materials  and  improvements 
were  placed  on  the  line  of  the  railwav,  they  became  the  property 
of  the  Great  Eastern  Co.,  and  the  lien  of  the  mortgage  to  the 
trust  company  attached  to  them  and  became  the  first  lien  on  them. 
It  denies  the  dleged  ownership  and  lien  of  the  plaintiff,  and  avers 
that  the  improvements  made  were  surrendered  and  delivered  to  the 
Great  Eastern   Co.      It  asserts   a  first  lien   on   behalf   of  the 
trast  company,  and  the  holders  of  bonds  secured  by  the  mortage, 
:i5  against  the  plaintiff,  and  as  against  the  former  owners  of  tne 
Big  Sandy  franchises  and  property,  and  as  against  the  other  de- 
fendants on  the  property  and  iranchises  of  the  Great  Eastern  Co. 
and  the   Big  Sandy  Co.,  and  on   the  improvements  made  by 
the  coDstmction   company.    It  sets  np  the  agreements  of  July 
15, 1871,  and  January  15,  1873,  and  avers  that,  after  the  first  one 
was  made,  the   Great  Eastern  Co.    began  work    in    ^ood  faith 
on  the  road  from  Newport  to  Catlettsburgh,  including  sdl  the  line 
of  the  Big  Sandy  road,  and  executed  the  mortgage  to  the  trust 
company;    and    that,    under    the    mortgage    which    authorized 
12,190,000  of  bonds,  $443,000  were  issued  to  persons  for  materials 
famished  and  work  done  in  and  about  the  building  of  the  railway, 
and  for  money  procured  and  expended  for  that  purpose.  It  alleges 
that  a  default  in  the  payment  of  interest  on  the  bonds  has  occurred, 
onder  the  terms  of  tne  mortgage,  and  its  conditions  have  become 
operative,  and  the  trust  company  is  entitled  to  have  poeseesion  of 
the  mortca^ed  property  and  to  have  it  sold,  to  pay  the  whole 
amoant  of  the  pnncipal  and  interest  due  on  the  bonds  issued.      It 
pravB  that  the  plaintiff  be  decreed  to  have  no  lien,  or  one  inferior 
to  Uiat  of  the  trust  company  ;  that  the  property,  rights,  and  fran- 
chises of  the  Great  Eastern  Co.,  including  those  of  the   Big 
Sandv  Co.,  be  sold,  and  the  bondholders  be  first  paid  in  full ; 
and  that  a  receiver  be  appointed  of  all  the  property.    On  the  same 
day,  the  trust  company  med  in  the  State  court  a  petition  and  bond 
for  the  removal  of  the  cause  into  the  circuit  court  of  the  United 
States  for  the  district  of  Kentuckv,  on  the  ground  of  diversity  of 
citizenship,  but  no  tran.^cript  of  tne  record  from  the  State  court 
appears  to  have  been  certified  until  December  4,  1880,  nor  filed  in 
tlie  federal  court  until  two  days  later,  and  meantime  proceedings 
^eot  on  in  the  State  court. 

On  the  tenth  of  November,  1880,  Wadsworth  and  others  filed 
in  the  State  court  an  answer  to  the  petition  of  Hodder.  It  alleges 
that  the  construction  company  did  not  perform  the  construction 
contract ;  that  the  road  and  improvements  are  not  the  property  of 
the  plaintiff ;  that  it  is  not  true  they  were  to  remain  the  property 
of  tne  construction  company  till  they  were  surrenderea  or  de- 
livered to  the  Great  Eastern  Co.  or  paid  for  by  it ;  that  the 
plaintiff  does  not  own  and  has  no  Hen  on  any  part  of  the  property 
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or  franchises  or  line  or  road  of  the  Bie  Sandy  Co.,  or  of  anj 
improvements  thereon,  or  on  any  part  of  the  line  of  the  Great 
Eastern   Co.;  that,  by  the  agreement   of  July    15,   1871,  the 
Great  Eastern  Co.,  then  having  no  right  to  construct  a  line 
of  railway  in  the  counties  of  Mason,  Lewis,  Greenup,  and  Bojd, 
and  having  no  line  in  those  counties,  arranged  witii  the  stock* 
holders  of  the  Big  Sandy  Co.  to  buy  their  stock  and  propertj 
rights  in  that  company,  and  to  construct  the  Big  Sandy  line  from 
l£i.ysyille  to  Catlettsburgh  ;  that  neither  that  agreement,  uor  the 
one  of  January  15, 1873,  was  performed  by  the  Great  Eastern 
Co. ;  that    the   construction  company    had    knowledge  of  tlie 
terms  of  those  agreements  at  the  date  of  the  construction  oontnuzt; 
that,  after  the  construction  company  stopped  work,  the  Big  Sandy 
Co. '  took    possession    of    that   part  of  the   line  on  which  the 
work  had  been  done,  and  had  always  been  in  possession  of  the  rest 
of  the  line ;  and  that  the  Great  Eastern  Co.,  after  the  agree- 
ment of  January  15,  1873,  came  to  an  end,  surrendered  to  the  Big 
Sandy  Co.   the  property  on  the  line  of  that  company.    It  de- 
nies that  the  Great  Eajstem  Co.  is  indebted  to  the   construc- 
tion company.     After  the  transcript  of  the  record  was  filed  in  tiie 
federal  court,  Wadsworth  and  others  made  a  motion  to  remand  the 
cause,  which  was  denied.     The  plaintiff  then  filed  a  demunrer  to 
the  cross-bill  of  the  trust  company,  and  Wadsworth  and  others  and 
Poyntz  filed  separate  demurrers  to  the  answer  and  cross-bill  of  .the 
trust  company.    In  June,  1881,  the  court  sustained  the  demanerB, 
and  gave  the  trust  company  leave  to  amend  the  cross-bill. 

In  the  decision  on  the  demurrers  (7  Fed.  Bep.  793)  these  points 
were  ruled :  (1)  It  was  not  necessary  that  the  stockholders  of  the 
Great  Eastern  Co.  should  authorize  the  execution  of  the  mortgage 
to  the  trust  company.  (2)  The  president  could  legally  ada]owl- 
edge  in  Ohio  the  execution  of  tne  mortgage.  (3)  The  cross-bill 
sufficiently  averred  that  the  bonds  were  held  by  bona-jide  holders. 
(4)  The  application  to  foreclose  was  not  premature.  (5)  At  the 
date  of  the  mortgage,  the  Great  Eastern  Co.  had  no  right  to  bnHd 
the  mortj^aged  road  from  Newport  to  Catlettsburgh,  unless  as  a 
branch  of  its  main  stem.  (6)  There  is  nothing  in  the  mortgage  or 
the  cross-bill  indicating  that  any  part  of  the  line  mortgaged  is  a 
branch  of  the  main  road  authorized  to  be  built,  but  the  mortgage 
describes  the  mortgaged  line  as  the  "  main  line."  (7)  The  (jreat 
Eastern  .Co.  had  no  right  to  acquire  the  Big  Sandy  property 
without  the  assent  of  the  holders  of  a  majority  in  value  of  its 
stock,  and  the  cross-bill  does  not  allege  such  assent  (8)  Under 
the  terms  of  the  mortgage  and  the  allegations  of  the  cross-bill,  the 
Big  Sandy  property  was  not  intended  to  be  mortgaged  as  future 
acquired  property. 

un   the  twelfth  of  Julv,   1881,  the  trust  company  filed  an 
amended  cross-bill,  in  which  it  alleged  that  the  purchase  made 
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"by  the  agreement  of  Jalj  15, 1871,  was  made  with  the  consent 
and  approval  of  the  several  stockholders  of  the  Great  Eastern  Co., 
or  a  majority  in  number  and  interest  of  them,  and  was  aathorized 
and  accepted  by  them ;  and  that  the  line  of  the  Great  Eastern  Bail- 
way,  as  it  existed  when  the  mortgage  was  executed,  acknowledged, 
and  delivered,  was  located  and  ran  through  the  seven  counties  in 
which  the  mortgage  was  recorded.  The  prayer  of  the  amended 
cross-bill  asks  that  out  of  the  proceeds  of  sale  the  unpaid  purchase 
money  of  the  Big  Sandjr  property  be  paid  before  the  bondholders 
are  paid.  On  the  thirtieth  of  July,  1881,  the  plaintifE  filed  an 
amended  bill,  conforming  to  the  equity  rules  of  the  federal  court, 
and  asking  for  a  reformation  of  the  contract  of  May  22,  1873,  if 
necessary,  so  as  to  make  it  provide  that  the  construction  company 
be  and  remain  tha  sole  owner  of  the  improvements  put  on  the  line 
of  the  railroad  until  paid  for.  The  amended  bill  also  claims  a  sub- 
stitution of  the  plaintiff  in  the  claims  of  the  Great  Eastern  Co. 
against  the  Big  Sandy  Co.  and  Wadsworth  and  his  associates,  to 
the  amount  of  his  claim. 

On  the  same  day  the  plaintiff  demurred  to  the  cross-bill  and 
amended  cross-bill  of  the  bust  company.  On  the  fifth  of  Septem- 
ber, 1881,  the  Great  Eastern  Co.  demurred  to  the  same.  On  the 
same  day  the  trust  company  answered  the  amended  bill.  On  the 
twenty-ninth  of  September,  1881,  Wadsworth  and  others  and  the 
Big  Sandy  Co.  answered  the  amended  bill,  and  also  the  amended 
cross-bill.  There  were  then  exceptions  by  the  plaintiff  to  the  an- 
swer of  the  trust  company  to  the  amended  bill,  and  to  the  answer 
of  the  Big  Sandy  Co.  to  that  bill.  All  of  these  exceptions  and  de- 
murrers were,  on  hearing,  overruled,  in  December,  1881.  On  the 
sixth  of  February,  1882,  the  plaintiff  answered  the  amended  cross- 
bill of  the  trust  company.  Issues  being  joined  on  all  the  answers, 
proofs  were  taken,  and  the  plaintiff's  amended  bill  was  taken  as 
confessed  by  the  defendants  who  had  not  answered  it,  including 
the  Great  Eastern  Co.  The  cause  was  heard  on  pleadings  and 
proofs,  and  a  decision  rendered,  on  which  a  decree  was  made  August 
8,  1882,  the  material  parts  of  which  are  as  follows :  '^  The  case 
having  been  fully  arjgned  by  counsel  and  submitted  to  the  coui*t, 
and  the  court  being  lully  advised  in  the  premises,  finds  and  decrees 
that  no  just  claim  for  relief  is  shown  against  the  Maysville  & 
'Big  Sandy  B.  Co,  or  against  the  Bank  of  Kentucky,  William 
H.  Wadsworth,  John  G.  Hickman,  assignee  of  Charles  B.  Coons, 
John  B.  Poyntz,  Elizabeth  Gray,  executrix  of  Hamilton  Gray,  de- 
ceased, C.  n.  Childs,  as  shareholder  in  said  Maysville  and  Big 
Sandy  B.  Co.,  H.  L.  Wilson,  administrator  of  Harrison  Taylor, 
deceased,  as  sliareholders  or  part  owners  of  said  Maysville  &  Big 
Sandy  IL  Co.,  or  otherwise,  or  against  any  of  the  other  defend- 
ants, and  that  said  amended  bill  is  dismissea,  with  costs  to  be  taxed ; 
that  no  just  claim  for  relief  is  shown  against  any  of  the  before- 
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mentioned  defendants^or  anyof  the  defendants,  under  the  amended 
croes-bill  of  the  Farmers'  Loan  &  Tmst  Co.,  except  or  other  than 
as  the  mortgage  asserted  in  said  amended  cross-bill  may  be  shown 
to  cover  the  line  of  railroad  of  tlie  Kentucky  &  Great  Easteni  B. 
Co.  lying  west  of  the  west  line  of  Mason  county,  Kentucky,  and 
the  francjiises  of  said  railroad  company  as  organized,  as  to  wliidi 
excepted  property  the  complainant  in  said  amended  cross-bill  is 
allowed  time  until  the  next  term  of  this  court  to  make  a  fnrtber 
showing  and  prepare  for  the  approval  of  the  court  such  decrees  as 
he  may  be  aa vised,  but,  as  to  all  other  claims  of  relief  under  said 
amended  cross-bill,  it  is  dismissed,  with  costs  to  be  taxed ;  without 
prejudice,  however,  to  the  right  of  said  Farmers'  Loan  &  Trasc 
Co.  to  bring  such  other  suit,  if  any,  as  it  shall  be  advised,  to  recover 
any  rights  of  way  which  may  have  been  acquii^d  by  or  for  the 
Kentucky  &  Oreat  Eastern  11.  Co.,  for  its  line  of  railroad  &sX 
of  the  west  line  of  Mason  county,  other  than  such  rights  of  war 
as  were  acquired  by  or  for  the  Maysville  A  Big  Sandy  R  Co. 
under  its  charter,  or  by  the  exercise  of  its  franchises,  and  which 
rights  of  way,  if  any  such  there  are,  may  be  found  to  be  covered 
and  included  in  the  mortgage  by  said  £!.entucky  &  Great  Eastern 
R.  Co.  to  the  said  Farmers'  Loan  &  Trust  Co." 

From  that  decree  the  plaintiff  and  the  trust  company  took  sepa- 
rate  appeals  to  this  court.  Since  the  cases  came  into  this  court 
Kogers  Wright  has  been  appointed  assignee  in  bankruptcy  in  plaoe 
of  Hodder,  and  been  substituted  in  the  appeals. 

The  circuit  court,  in  its  opinion,  on  final  hearing,  reached  the 
following  conclusions :  Even  if  the  construction  contract  is  valid, 
the  plaintiff  has  no  lien  on  the  road-bed,  or  what  was 
put  upon  it,  either  bvthat  contract,  or  by  possession,  or 
under  any  statute  of  iKentucky.  The  worik  on  the  road 
was  not  commenced  in  good  faith,  within  six  months  from  Jnlj 
15,  1871,  under  the  contract  of  that  date.  Neither  Poyntz  nor  the 
other  pai'ties  can  take  advantage  of  his  refusal  to  unite  in  the  con- 
tract  of  January  15,  1873.  Mr.  Sands  was  authorized  to  make  that 
contract,  and  the  Great  Eastern  Co.  took  possession  of  the  Big 
Sandy  property  under  it.  The  construction  company  had  actual 
notice  of  the  terms  and  conditions  of  that  contract  when  it  entered 
into  the  construction  contract.  The  parties  making  the  cod- 
ditional  sale  provided  for  by  the  contract  of  Jannry  15, 1873, 
declared  the  contract  to  be  void,  according  to  its  terms,  and 
re-entered  into  possession  of  their  property,  and  tbeir  right  to 
do  so  was  recognized  by  a  resolutioUx  of  the  board  of  directors  of 
the  Great  Eastern  Co.;  and  as  the  construction  company  made  its 
contract  with  actual  notice  of  the  terms  and  conditions  of  the  con- 
ditional purchase  from  the  Big  Sandy  owners,  the  constmctioD  eon- 
tract  was  subject  to  those  terms  and  conditions,  and  the  coostmc- 
tion  company  and  the  Great  Eastern  Co.  are  bound  by  them.  The 
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grading,  iron,  ties,  cnlverts,  etc.,  and  all  that  had  become  a  part  of 
the  roadbed  of  the  Big  Sandy  road,  went  with  it  when  it  was  re- 
taken.   The  plaintiff  shows  no  reason  for  not  enforcing  this  for- 
feiture.   If  the  constrnction   company  is  to  be  regarded   as  a 
distinct  company  from  the  Great  Eastern  Co.,  having  mterests  ad- 
verse to  it,  then  in  view  of  the  evidence  and  of  the  principles  laid 
down  in  Wardell  v.  Railroad  Cd.,  103  U.  S.  661,  the' construction 
contract  should  not  be  enforced.     The  plaintiff  cannot  have  relief 
in  this  suit,  even  in  respect  to  rights  of  way  which  the  Big  Sandy 
Co.  did  not  own,  or  in  respect  to  that  part  of  the  track  which  was 
relocated.    The  bill  must  oe  dismissed.     In  respect  to  the  cross- 
bill, the  agreement  of  July  15,  1871,  is  shown  to  have  been  made 
with  the  assent  of  the  holders  of  a  majority  of  the  stock  of  the 
Great  Eastern  Co.    If  the  language  of  the  mortgage  embraces  the 
property  rights  which  the  Great  Eastern  Co.  had  at  the  date  of  the 
mortgage,  and  those  subsequently  obtained  under  the^  contract  of 
January  15,  1873,  still  only  such  rights  as  the  Great  Eastern  Co. 
had  were  conveyed,  and  the  mortgagee  took  subject  to  the  same 
conditions  as  the  Great  Eastern  Co.     When  the  mortgage  was 
made,  the  contract  of  July  15,  1871,  had  become  voidable  at  the 
option  of  the  Big  Sandv  owners,  the  contract  of  January  15, 1873, 
was  made  before  anv  of  the  mortgage  bonds  were  issued,  and  the 
mortgagee  took  only  those  rights  which  the  mortgagor  had,  as 
against  the  persons  who  made  a  conditional  sale  of  the  Big  Sandy 
rood.    The  mortgagee  cannot  separate  the  contract  of  July  15, 
1871,  from  that  of  January  15,  1873,  but  must  take  them  as  the 
mor^;w)r  took  them.    Ijie  title  was  never  in  the  mortgagor,  and 
vhen  the  Big  Sandy  Co.  resumed  the  possession  of  its  property, 
under  the  contracts,  the  moitga^ee  was  bound  thereby.    If  the 
mortgagee  had,  within  a  reasonable  time,  sought  to  set  aside  the 
forfeiture,  and  to  be  allowed  the  benefit  of  any  enhancement  in 
the  value  of  the  property  by  reason  of  improvements,  this  might 
kre  been  allowed ;  but  as  the  work  stopped  in  1873,  and  the 
inortgagee  could  have  sought  a  remedy  under  the  mortgage  at  any 
time  auier  that  year,  the  delay  has  been  uni'easonable.    Tlie  delay 
wonld  not  have  been  so  material  if  the  provisions  in  the  contract 
of  January  15,  1873,  for  re-entry  had  been  made  solely  to  secure 
the  purchase  money,  but  the  speedy  construction  of  the  road  was 
a  reason,  if  not  the  chief  one,  why  the  original  owners  retained 
the  right  to  declare  the  contract  void  and  to  re-enter  into  posses- 
sion.   As  to  any  rights  of  way  which  the  Great  Eastern  Co.  ob- 
tained along  the  line  of  the  Big  Sandy  road,  other  than  those  pur- 
chased from  the  Bi^  Sandy  Co.,  although  Wadsworth  and  his  as> 
fiociates  are  not  entitled  to  them,  the  cross-bill  is  not  so  drawn,  nor 
the  evidence  such  that  those  rights  can  be  subjected  to  the  mort- 
gage in  this  proceeding. 
This  comprehensive  statement  of  the  conclusions  reached  by  the 
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circuit  court,  as  indicating  the  views  it  took  of  the  facts  and  the 
law  in  this  case,  may  be  taken  as  an  annonncement  of 
the  results  at  which  this  court  has  arrived,  in  affirmance 
of  the  decree  of  the  circuit  court  in  all  particulars.  It  ie  ueoeesary 
to  add  only  a  few  observations.  By  the  terms  of  the  contract  of 
January  15,  1873,  tlie  purchase  money  of  the  Big  Sandy  property 
was  to  be  paid  in  bonds  of  the  county  of  Mason,  or  in  cash,  within 
specified  times,  and  on  failure  to  do  so,  the  contract  was  to  become 
null  and  void.  Mason  county  never  delivered  anv  bonds  to  the 
Great  Eastern  Co.,  and  no  payment  of  bonds  or  casn  was  made  to 
the  Big  Sand  V  owners.  The  sale  was  conditional.  No  ownership 
or  title  passed,  and  it  was  expressly  provided  that,  until  full  ^j- 
ment  should  be  made,  no  prior  lien  should  intervene  on  the  Big 
Sandy  property,  as  against  the  lien  of  the  vendors. 

The  terms  of  the  construction  contract  are  inconsistent  with  the 
idea  of  any  ownership  of  the  constructed  road  bv  the  construction 
company,  or  any  lien  on  it  by  that  company.  That  company  was 
to  have  all  the  money,  municipal  bonds,  and  property  given  or 
issued  in  payment  of  subscriptions  to  stock,  and  all  stocSc  not  nec- 
essary to  maintain  the  charter  or  not  issued  to  municipal  corpora- 
tions for  subscriptions  to  stock,  and  also  the  $2,190,000  of  mort- 
gage bonds,  secured  by  the  mortgage  as  ^^  a  first  lien,"  and  $1^200,- 
000  in  an  equipment  bond,  secured  by  an  equipment  mortotee. 
In  other  words,  it  was  to  have  everything  except  the  road,  ana  uie 
Great  Eastern  Co.  was  necessarily  to  have  and  own  that,  so  as  to  be 
able  to  give  a  mortgage  on  it  as  a  ^^  first  lien."  Nor  is  there  any- 
thing in  the  construction  contract  suggesting  a  direct  lien  in  favor 
of  the  construction  company.  The  provision  for  giving  to  that 
company  all  the  earnings  of  the  road  ^^  during  construction,'^  and 
^^  until  accepted "  by  the  Great  Eastern  Co.  is  vague  and  indefi- 
nite, but  it  cannot  be  construed  as  giving  a  lien,  for  that  would  be 
inconsistent  with  the  whole  tenor  of  the  instrument. 

Many  questions  were  discussed  by  counsel  at  the  bar  and  in  their 
briefs,  and  we  have  given  attention  to  all  the  views  and  argumeDtb 
on  the  part  of  the  respective  appellants,  but  the  consideratioDS 
above  stated,  on  which  the  case  was  disposed  of  by  the  ciixrnit 
court,  seem  to  us  to  be  controllinjg,  and  to  make  it  nnnecessair  to 
say  anything  further.    Decree  amrmed. 

Matthews,  J.,  did  not  sit  in  these  cases,  or  take  any  part  in  their 
decision.  ' 
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Kino  et  dl. 

V. 

Alfosd  et  oL 

(Ontario,  9  Ch.  Dw.  648.) 
Hdd,  following  Breeze  e.  The  Midland  R  Co.,  26   Or.  225  (Proud- 


foot,  J.,  diflflentinff),  that  a  mechanic's  lien  does  not  attach  upon  an  engine- 
hoQw  and  tom-table  built  for  a  railway  company,  and  confessedly  neces- 
sary for  the  proper  working  of  the  railway;  ana  that  such  engine-house 
ud  tora-table,  and  the  land  whereon  they  are  erected,  cannot  be  sold 
imder  a  proceeding  for  the  purpose  of  enfordng  payment  of  a  mechanic's 
iieiL 

Tbere  is  nothing  in  the  Mechanics'  Lien  Act  to  indicate  that  it  was  in- 
tended to  be  operative  to  a  greater  extent  than  as  giving  a  statutory  lien, 
ittning  in  procesa  of  execution  of  efficacy  equal  to,  but  not  greater  than, 
Uttt  possessed  by  the  ordinary  writs  of  execution.  A  mechanic's  lien  is  not 
uftlogoos  to  a  vendor^s  lien. 

Per  Proadfoot,  J. — ^The  Mechanics'  Lien  Act  was  intended  to  place  me- 
cfaaoics  on  a  more  favorable  footing  than  other  creditors,  and  their  right 
ought  not  to  be  measured  by  what  could  be  realized  upon  an  execution. 
Inere  seems  no  distinction  in  principle  between  their  position  and  that  of 
u  uapaid  vendor  of  land. 

This  was  an  action  brought  by  Eli  King  and  others  against  J. 
W.  Alford,  J.  Macnamara,  and  the  Ontario  &  Quebec  R.  Co., 
claiming  a  declaration  that  they  were  entitled  to  a  lien,  under  the 
Mechanics'  Lien  Acts,  upon  certain  land  of  the  railway  company 
for  the  ainoant  of  wages  due  in  respect  of  work  done  by  them  in 
the  erection  of  a  twelve-stalled  engine-house  and  turn-table  on  the 
aid  land. 

It  was  admitted  on  the  trial  that  $5615.27  was  due  on  the  con- 
tract to  Alford,  who  admitted  that  he  owed  Macnamara  about 
1392.  It  was  also  admitted  that  the  amounts  claimed  by  the 
plaintifib  were  due  by  Macnamara,  and  that  the  work  was  done  by  < 
Macnamara  under  a  sub-contract  with  Alford,  who  was  the  con- ' 
tractor  of  the  railway,  and  it  was  not  disputed  that  the  lands  were 
essential  for  the  working  of  the  railway. 

The  learned  Chancellor  ruled  that  he  was  bound  by  Breeze  v. 
TLe  Midland  R.  Co.,  26  Gr.  225,  and  that  the  contractor  could 
raise  the  question  of  jurisdiction,  as  it  appeared  that  the  lands 
were  essential  for  the  working  of  the  railway ;  and  he  gave  judg- ' 
ment  for  payment  into  court  of  $1220  (being  ten  per  cent  of  Al- 
ford's  contract  price),  and  for  payment  of  the  balance  of  $4395.27 
by  the  railway  company  to  Alford,  less  the  costs  of  the  railway 
company.  He  directed  that  judgment  should  not  issue  until  the 
holding  of  the  divisional  court,  and  that  if  his  judgment  should  be 
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uplield  by  the  divisional  court,  then  only  $892,  lees  the  ooeto  of  the 
railway  company  and  of  Alford(both  to  be  paid  to  Alford),fihoiild 
be  paid  to  the  plaintifis  for  dietribntion,  and  the  balance  of  what 
was  in  coui*t  should  be  paid  out  to  Alfonl. 

TT.  CaaseUy  Q.C.,  for  the  plainti£b. 

C.  Mo88^  Q.C.,  for  defendant  Alford. 

BoTD,  C. — Esten,  Y.O.,  decided  in  1862  that  no  sale  of  the 
Railway  prop,  lauds  and  buildings  of  a  railway  could  be  effected  an- 
I  der  process  of  execution.  Peto  v.  Welland  B.  Co., 
9  Gr.  445.  This  was  because  the  legislature  had  cod- 
ferred  powers  upon  railwajr  companies  of  acquiring  property  and 
lands  upon  the  understandmg  and  with  the  intent  that  those  lands 
should  not  be  diverted  or  alienated  to  any  other  porpofle  through  a 
proceeding  in  invittim.  That  has  evei*  since  been  deemed  well- 
settled  law  in  this  Province.  Based  upon  that  no  doubt  is 
HKBAnca'  Breeze  v.  The  Midland  B.  Co.,  26  Gr.  225,  decided 
"'"'  in  1879,  when  it  was  held  that  a  mechanics'  Uen  could 

not  be  enforced  by  way  of  sale  against  land  required  for  the  pur- 
poses of  a  railway  Ijiis  decision  has  been  hitherto  acquiesoea  ia, 
but  we  are  now  invited  to  review  it,  diiefly  on  the  ground  that 
this  statutory  lien  is  analogous  rather  to  a  vendor's  lien  than  to  a 
lien  given  by  jud^ent  and  execution.  It  is  a  material  ineredient 
of  this  case  that  it  is  found  as  a  fact  that  the  lands  (on  which  are 
the  buildings  in  question,  consisting  of  a  turn-table  and  engine 
shed)  are  essential  for  the  proper  working  of  the  railway. 

In  discussing  the  natui^  and  effect  of  mechanics'  liens,  FoIn^ 
^ii»-NATu«  ^j^  ju  ijig  Eauity  Jurisprudence,  sections  1268, 1269, 
says  that  they  are  enforced  bv  ordinary  equitable  actions  resultiD^ 
in  a  decree  for  sale  and  distribution  of  the  proceeds  identical  in  all 
their  features  with  suits  for  the  foreclosure  of  mortgages  bj  judi- 
cial sale.  Applying  this  test,  it  is  evident  that  tlie  company  could 
not  itself  subject  this  kind  of  lands  to  any  mortgage  wnich  would 
be  enforceable  by  a  sale  of  the  oarptis,  Bick^ra  v.  Hie  Grand 
Junction  E.  Co..  1  S.  C.  E.  at  p.  736,  737. . 

A  vendor's  lien  arises  out  of  the  very  nature  of  the  transactiou. 
and  is  inapplicable  to  a  lien  created  by  the  statute  for  work  and 
vuDOB'BLinf  ™**®™^8  done  and  furnished  in  order  to  erect  buildings 
'on  land.  The  vendor  is  considered  not  to  have  parted 
with  his  interest  in  and  dominion  over  the  sabject  of  purchase  till 
he  has  received  payment  of  its  price,  and  he  is  therefore  permitted 
*  to  follow  the  land  itself  (with  certain  restrictions)  until  he  obtains 
satisfaction  for  its  value.  The  act  itself  leather  indicates  an  anal- 
ology  with  proceedings  by  way  of  execution  (see  R.  S.  O.  c  130, 
s.  12),  but  I  do  not  lay  stress  upon  this. 

The   general  principle  laid  down  in    Phillips  on  Mechanics' 
Liens,  8.  179,  applies  here.     He  says :  ^'  Property  which  is  exempt 
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from  seizure  and  sale  under  an  execution,  upon  grounds  of  public 
necessity,  must,  for  the  same  reason,  be  equally  exempt  from  the 
operation  of  the  mechanics'  lien  law,  unless  it  appeal's  by  the  law 
itself  that  propeity  of  this  description  was  meant  to  be 
included ;  and,  to  warrant  this  inference,  something  more  must 
appear  than  the  ordinary  provisions  that  the  claim  is  to  be  a  lien 
against  a  particular  class  of  property,  enforceable  as  judgments 
rendered  in  other  civil  actions."  JSTo w  railways  generally  are  in  these 
days  essential  to  public  use  and  convenience,  and  they  are  there- 
fore protected  on  grounds  of  public  policy  from  being  cut  in  pieces 
and  aestroyed  by  sales  under  legal  process.  This  particular  road 
is  indeed  specifically  designated  by  the  legislature  which  created 
it  as  one  ^^  of  great  public  advantage,"  as  being  ''  for  the  general 
advantage  of  Canada"  (44  Vic.  ch.  44  (D)  Preamble,  soo«  of  lhh 
^ec.  1).  There  is  nothing  in  the  scope  of  the  act  as  ^"' 
to  liens  to  indicate  that  it  was  intended  to  be  operative  to  a 
greater  extent  than  as  giving  a  statutory  lien  issuine  in  process 
of  execution  of  efScacy  equal  to  but  not  greater  than  that  possessed 
by  the  ordinary  writs  oi  execution.  I  do  not  think  the  law  as 
interpreted  by  Breeze  v.  The  Midland  R.  Co.  should  now  be 
changed,  and  therefore  the  judgment  should  be  afSrmed,  with 
costs. 

PBom)FooT,  J. — ^The  sole  question  in  this  case  is,  whether  or  not 
a  mechanics'  lien  attaches  upon  an  engine  house  built  MBCBAmo*8LiBi 
for  a  railway  company. 

The  language  of  the  statute  R.  S.  O.,  c.  120,  s.  2,  statutb. 
subs.  2,  and  c.  1,  s.  8,  subs.  18,  is  wide  enough  to  render  the  prop- 
erty of  any  owner,  corporate  or  otherwise,  liable  to  the  lien. 

On  the  one  hand  it  is  argued  that  property  which  is  exempt 
from  seizure  and  sale  under  an  execution,  upon  grounds  jj^^^j^^^,  ^^ 
of  public  necessity,  must  for  the  same  reason  be  equally  KBCBAKic'suBir 
exempt  from  the  operation  of  the  mechanics  lien  law, 
unless  it  appears  by  the  law  itself  that  property  of  this  description 
was  meant  to  be  included ;  and,  to  warrant  this  inference,  some- 
tiiing  more  must  appear  than  the  ordinary  provision  that  the  claim 
id  to  be  a  lien  against  a  particular  class  or  property,  enforceable  as 
judgments  rendered  in  other  civil  actions ;  and  there  are  many 
instances  in  the  American  courts  where  public  school-houses  have 
been  held  not  to  be  affected  by  the  lien,  and  it  is  said  it  could  not 
be  the  intention  of  the  legislature  in  any  case  to  subject  a  county 
to  the  privation  or  loss  of  its  buildings  such  as  court-houses,  public 
offices,  or  jails,  so  indispensably  necessary  for  the  public  benefit 
and  accommodation,  as  also  for  the  preservation  of  the  public 
records  containing  the  only  evidence  that  thousands  may  have  for 
their  rights,  and  in  which  every  individual  of  the  community  has 
a  deep  interest.    Phillips  on    Mechanics'  Liens,  2d  ed.,  ss.  179, 
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179a.  And  the  general  rale  formulated  from  this  class  of  decisions 
is,  that  the  right  of  a  mechanic  to  a  lien  is  no  higher  than  that  of 
an  execution  creditor.  And  that,  as  it  has  been  decided  that  a  rail- 
way cannot  be  sold  upon  an  execution,  it  and  its  property  is  not 
affected  by  this  lien.  Peto  v.  The  Welland  R  Co.,  9  6r.  455; 
The  Erie  &  Niagara  R.  Co.  v.  The  Great  Western  R.  Co.,  19  Gr.43. 

It  is  reasonable  that  there  should  be  some  qualification  of  the 
QaAXJv^i^om  right  to  a  lien  in  regard  to  public  school  buildings,  and 
w^  woHT  TO  ^^gj,  buildings  of  a  public  character,  and  belonpnir  to 
the  public,  such  as  court-houses,  jails,  registry  offices,  etc.,  and  it 
may  perhaps  be  found  that  under  our  statute  they  are  not  snbject 
to  the  lien.  But  the  rale  deduced  from  this  class  of  cases  is  mndi 
wider  than  these  cases  warrant.  A  rule  applicable  to  public 
property  is  not  necessarily  applicable  to  private  propeitjr ;  and  it 
might  well  be  held  that  public  buildings  are  exempt,  whiie  nilwaj 
prof>erty  is  not.  The  reasons  for  the  exemption  in  the  one  case, 
the  public  interest,  do  not  apply,  or  apply  only  in  a  verj  modified 
degree,  to  the  other. 

The  same  unanimity  of  opinion  in  regard  to  the  exemption  of 
AUTHouTxn  railways  does  not  exist  in  the  American  courts  aa  in 
ooniDntn.  regard  to  public  buildings.  Where  the  railway  has 
been  built  by  the  State,  it  would  be  subject  only  to  such  liability 
as  other  public  property.  But  where  it  is  built  by  a  corpwatioa 
for  private  benefit,  worked  for  private  benefit,  and  the  profits 
divided  only  among  stockholders,  the  case  is  entirely  dinereot. 
The  public  are  interested  in  having  the  road  kept  in  operation,  as 
affording  easier  and  speedier  modes  of  transit,  but  have  no  interest 
in  the  road  itself  or  in  the  dividends  to  be  derived  from  it  The 
property  is  private  property.  The  question  has  been  ably  dis- 
cussed in  many  American  cases,  collected  in  Mr.  Phillips'  book 
(Mechanics'  Liens,  3d  ed.,  s.  180  et  seq.).  In  some  instances  tbe 
railways  have  been  held  exempt.  Language  of  this  kind  is  ilsed : 
^^  After  a  State  has  assumed  an  immense  responsibility  in  building 
a  railroad  for  the  public  use  and  convenience,  it  wonld  be  unreason- 
able to  suppose  a  power  remained  in  any  individual  to  deprive  the 
public  of  the  benefit  contemplated  by  it"  In  such  a  ease  the  road 
IS  public  property.  The  distinction  is  well  marked  in  McPheeters 
V.  Merrimac  Bridge  Co.,  28  Mo.  465,  where  it  is  said :  "  Because 
bridges,  which  are  public  highways,  cannot  be  subject  to  the  liens 
of  mechanics,  it  does  not  follow  that  there  may  not  be  bridges 
which  will  be  subject  to  them.  We  have  seen  there  are  such 
things  as  private  bridges  known  to  the  law"  (at  p.  468). 

Where  the  railroads  have  not  been  built  by  the  State,  and  where 
in  fact  the  constitution  of  the  State  prevented  it  from  engaging  in 
such  enterprises,  as  in  Wisconsin,  the  rules  applicable  to  anv  o^er 
private  property  have  been  applied.  In  the  case  of  Hill  v.  La 
Crosse  &  Milwaukee  R   Co.,   11  Wis.  223,  it  was  held  that 
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depot  bnQdiDgs  of  a  railroad  company  were  liable  to  the  lien.  The 
Goort  BAjj  at  p.  233,  if  a  railroad  company  purchase  land  for  a 
depot  bnildingy  and  at  the  same  time  execute  a  mortgage  to  secure 
the  parchase  money,  ^^  there  can  be  no  conceivable  reason  of  public 
policy  that  should  prevent  the  enforcement  of  such  specific  hen  by 
means  of  which  the  company  had  acquired  the  very  property  itseli. 
And  we  can  see  no  distinction,  upon  principle,  between  allowing 
sQch  a  lien  to  be  created  by  the  mortga^  of  the  company,  and 
allowing  it  to  be  done  by  the  force  of  the  statute.  A  building 
bailt  for  a  railroad  company  is  as  clearly  within  the  letter  ana 
spirit  of  the  statute  as  any  otner  building." 

In  the  present  case  the  railway  was  not  a  public  work  in  the 
sense  of  belonging  to  the  public,  it  was  not  built  either  by  the 
Dominion  or  the  f  rovinoial  Government,  it  was  purely  a  private 
enterprise. 

The  statute  was  intended  to  place  mechanics  on  a  more  favor- 
able footing  than  other  creditors.  Oeneral  creditors  had  a  right  to 
SQefor  their  debts  upon  the  common- law  liability  of  nmcMTornAT- 
the  company,  but  they  had  no  specific  charge.  ^'^ 
Mechanics  were  given  a  specific  lien  on  the  property.  Their  case 
is  not  the  same  then  as  that  of  general  creditors,  and  their  right 
onght  not  to  be  measured  by  what  could  be  realized  upon  an  exe- 
cution. The  true  gauge  of  their  right,  I  think,  is  that  which  the 
name  expresses,  a  lien,  and  their  remedies  such  as  a  lien-holder 
might  enforce,  and  it  is  immaterial  whether  the  lien  be  created 
b^  mortgage  or  contract,  or  imposed  by  statute.  There  seems  no 
dtttinetion  in  principle  between  their  position  and  that  of  an 
mipaid  vendor  for  land  sold  to  the  railway,  and  it  has  AirrHOBrms 
been  settled  by  numerous  decisions  that  to  enforce  «>*«»■*»>• 
CQch  a  lien  an  order  may  be  made  for  the  sale  of  the  railway. 
Wing  V,  Tottenham,  etc.,  R.  Co.,  L.  R.  3  Ch.  740;  Slater  v. 
Canada  Central  R.  Co.,  25  Gr.  363. 

Breeze  v.  The  Midland  R.  Co.,  26  6r.  225,  is  very  shortly 
reported,  and  I  do  not  know  the  reasons  for  the  decision ;  but  1 
do  not  agree  with  the  decision. 

In  Bickford  v.  Grand  Junction  R.  Co.,  1  S.  C.  R.  696,  the 
power  of  corporations  generally  to  mort^ige  and  charge  their 
property  is  stated  in  very  full  terms.  With  regard  to  railway 
companies,  it  was  inquired  whether  the  mortgage  m  that  case  was 
inconsistent  with  any  statutory  destination  of  t£e  property  of  the 
company  subject  to  the  mortgage.  It  was  not  necessary  to  decide 
that  the  permanent  way,  station  houses,  and  station  grounds 
actually  required  for  the  use  of  the  railway,  could  not  l^  mort- 
gaged for  the  purposes  of  the  railway,  for  the  railway  company 
bad  other  lands  wnich  it  was  held  they  clearly  might  mortgage. 
The  coart  assumed  for  the  purpose  of  the  judgment  that  the  per- 
manent way  could  not  be  mortgaged,  but  held  the  mortgage  good 


AMD     or 


396  KISQ  et  al.  v.  alford  et  al. 

as  to  the  other  lands.  And  the  single  question  there  was,  asto  the 
validity  of  the  mortgage,  and  the  natnre  and  extent  of  the  remedies 
were  not  discnssed  (p.  734^.  So  that  but  little  aid  can  be  got  from 
this  case  towards  the  solution  of  the  question.  The  short  &6Ctions, 
1268,  1269,  of  Mr.  Pomeroy's  book  are  very  general  in  their 
terms,  and  do  not  refer  to  railway  liens  or  securities  at  all. 

I  cannot  readily  conceive  anv  material  distinction  between  the 
lien  of  a  vendor  and  the  lien  oi  a  mechanic.  The  vendor  is  con- 
sidered not  to  have  parted  with  his  interest  till  paid 
for  the  land,  a  conclusion  arrived  at  upon  equitable  prin 
ciples,  independent  of  any  law  sanctioning  it.  But  our  statutes 
give  the  mechanic  a  lien  from  the  very  commencement  of  his 
work— -every  brick  or  stone  put  into  this  engine-house  was  secured 
by  a  lien  as  soon  as  it  was  laid.  And  the  building  was  as  esseDtial 
for  the  use  of  the  railway  as  the  land  upon  which  it  was  erected. 
It  is  a  lien  paramount  to  any  contract,-— does  not  depend  npoD 
agreement,  and  ought  not  to  be  governed  by  the  rules  applicable  to 
enforcing  agreements. 

Mr.  Moss  referred  us  to  the  Dominion  Statute  44  Vic.  c.  44,  in- 
corporating the  railwav  for  which  the  work  was  done.  The  pre- 
amble declares  that  the  construction  of  the  railway  would  be  of 
great  public  advantage,  and  form  a  most  valuable  line  of  oommQ- 
nication  for  national  defence,  and  be  for  the  general  advantage  of 
Canada.  But  I  do  not  see  how  that  can  affect  this  question.  It  is 
still  a  private  undertaking,  and  of  many  others,  such  as  the  esub- 
.  lishment  of  manufactures,  it  might  be  predicted  that  they  were 
for  the  general  advantage,  but  there  is  nothing  to  show  that  tlie 
Parliament  intended  to  relieve  the  company  from  the  payment  of 
their  debts.  It  no  doubt  still  left  a  venaor's  lien  untouched,  and  I 
think  the  present  is  in  the  same  position. 

The  judgment  should  be  accordingly. 

Ferguson,  J. — ^The  question  for  determination  in  this  caseseems 
jf;^cg^j^jf„j^jjgg  ^  ^>  whether  or  not  the  lands  of  arailway  company 
on  ikAtLwS  on  which  they  have  erected  their  engine-nouse,  con- 
fessedly necessary  for  the  proper  working  of  the  rail- 
way, can  be  sold  under  a  proceeding  for  tne  pnr(X)se  of  enforcing 
payment  of  the  amount  oi  a  mechanics'  lien. 

In  the  case  Slater  v.  The  Canada  Central  R.  Co.,  25  Gr.  363,  it 
AuTHOBims  ^^  decided  that  when  lands  are  taken  possession  of  bv 
cpifsiDBBKD.  a  railway  company  under  the  powers  conferred  upon 
them  by  the  act,  the  court  will  not  order  the  possession 
to  be  restored  in  case  of  default  in  payment  of  the  amount  of  com- 
pensation accorded  to  the  owners,  and  it  was  held  that  the  proper 
remedy  was  a  sale  of  the  land.  Near  the  conclusion  of  his  judg- 
ment the  late  chief  jiistice,  then  the  chancellor,  referring  to  the 
case   King  v.  The  Tottenham  &  Hampstead  Junction  il.  Co., 
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L.  B.  3  Cli.  740,  said  that  case  settled  the  question  that  where 
there  is  a  vendor's  line  the  parties  are  entitled  to  enforce  it  in  the 
way  any  other  lien  can  be  enforced  ;  that  is,  by  a  sale.  In  tlie  case 
referrea'to  Lord  Justice  Selwjn,  at  the  conclusion  of  his  judgment, 
said :  '^  I  have  no  hesitation  m  saying  that  the  whole  practice  of 
the  court  shows  that  a  vendor  of  land  to  a  railway  company  is  with 
re8];>ect  to  his  lien  in  no  difEerent  position  froin  a  vendor  of  land 
to  any  other  person." 

The  lien  oi  the  vendor,  it  is  said,  is  wholly  independent  of  any 
possession  on  his  part,  and  it  attaches  to  the  estate  as  a  trust  equi- 
ty whether  it  be  actually  conveyed  or  only  contracted  to  be  con- 
veyed. It  is  said  that  the  principle  on  which  courts  of  equity 
have  proceeded  in  establishing  this  lien  in  the  nature  of  a  trust  is 
simply  that  a  person  who  has  gotten  the  estate  of  another  ought 
not  in  conscience,  as  between  them,  to  be  allowed  to  keep  it  and 
not  pay  the  full  consideration  money.  See  Sugden's  Vend,  and 
Parch.,  8  Am.  ed.  671,  note  d^  and  cases  there  referred  to. 

In  Peto  V.  The  Welland  R.  Co.,  9  Gr.  455,  it  was  held  that 
a  judgment  creditor  of  a  railway  company  with  an  execution  against 
the  lands  of  the  company  lodged  in  the  hands  of  the  sheriff,  is  en- 
titled to  the  appointment  of  a  receiver  of  the  earnings  of  the  road, 
the  profits  thereof  to  be  applied  in  payment  of  his  demand,  but 
that  no  sale  of  the  lands  and  buildings  of  the  railway  could  be  effect- 
ed under  process  of  execution.  T^is  case  is,  as  I  undei-stand,  un- 
disputed law  at  the  present  time.  The  decision  was  apparently 
placed  on  the  grounds  ofpnblic  policy.  In  the  case  Gilman  v, 
ferown,  1  Mason  (0.  0.  U.  S.),  191,  at  p.  221,  Mr.  Justice  Story 
said :  ^'  The  lien  oi  a  vendor  for  the  purchase  money  is  not  of  so 
high  and  stringent  a  nature  as  that  of  a  judgment  creditor,  for  the 
latter  binds  the  land  according  to  the  course  of  the  common  law, 
whereas  the  former  is  a  mere  creature  of  a  court  of  equity,  which 
it  moulds  and  fashions  according  to  its  own  purposes." 

From  these  authorities  it  would  seem  that  a  vendor,  though  his 
lien  is  not  of  so  high  or  stringent  a  nature  as  the  line  or  charge  of 
a  judgment  creditor,  can  have  the  lands  and  buildings  of  a  raflway 
company  sold  for  satisfaction  of  his  purchase  money,  when  the  ex- 
ecution creditor  cannot  have  them  sold  for  satisfaction  of  his  debt, 
and  it  appears  to  me  that  this  can  only  be  because  a  court  of  equi- 
ty will  execute  the  trust  in  his  favor.  The  claim  of  the  vendor 
by  virtue  of  his  lien  seems  to  be  of  a  nature  quite  different  from 
that  of  an  execution  creditor. 

The  lien-holder  under  the  provisions  of  the  Mechanics'  Lien 
Acts,  it  may  be  contended,  has  a  lien  given  him  direct-  statutb.  kk. 
ly  by  statute,  and  that,  for  this  reason,  his  right  is  of  a  ^©"^wrSE' 
higher  and  more  effective  character  than  that  of  the  ex-  "^• 
ecution  creditor.  It  will  be  found,  I  think,  that  in  this  country 
the  rights  of  the  execution  creditor  against  the  lands  of  his  debtors 
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is  given  him  bj  statute  law,  and,  I  think,  mnch  more  doeely  re- 
sembles, in  kind,  the  right  of  a  holder  of  a  mechanics'  lien  tlian 
does  the  latter  resemble  m  kind  the  vendor's  lien,  and  I  do  not  see 
that  the  fact  that  the  lands  of  a  railway  company  may  be  sold  for 
the  pnrpoee  of  satisfying  a  vendor's  lien  affords  anv  sufficient 
ground  for  saying  that  they  should  be  sold  for  the  satisiaction  of  & 
mechanics'  lien  when  they  oonld  not  be  sold  to  satisfy  the  ckim  of 
an  execntion  creditor,  wno,  from  the  time  of  the  placing  of  Ms 
writ  in  the  hands  of  the  sheriff,  has  a  lien  upon  the  lanos  of  bis 
debtor.  Connsel  contended  that  the  vendors  lien  famished  the 
analogy  in  this  case  that  most  govern. 

The  vendor's  lien  is  in  the  natore  of  a  trust.  It  is  a  trost 
Neither  the  mechanics'  lien  nor  that  of  an  execution  creditor  issued 
a  trust  The  vendor,  before  sale,  had  the  estate  in  the  land,  audit 
is  because  the  purchaser  cannot  in  equity  have  both  the  land  and 
the  purchase  money  that  this  lien  in  the  nature  of  a  trust  arises. 
Neitner  the  holder  of  the  mechanics'  lien  nor  the  execution  credi- 
tor had  the  estate  in  the  land,  and  there  is  no  room  for  such  a  trust 
arising.  Each  has  a  lien  upon  the  land,  but  not  at  all  the  same,  in 
kind,  as  the  vendor's  Hen,  and,  with  all  respect  for  the  aigoment 
I  do  not  think  the  contention  can  prevail. 

In  the  case  Breeze  v.  The  Midland  B.  Co.,  26  Or.  825,  the 
bill  was  filed  to  enforce  a  mechanics'  lien  for  work  done  npon  a 
station  house  of  the  defendant,  the  railway  company^  and  the  cause 
was  heard  j>ro  confesso.  The  jud^ent  of  the  learned  judge  w3£ 
short.  He  said :  ^^  I  do  not  think  that  you  are  entitled  to  that  relief 
as  against  the  land  of  a  railway  company  required  for  the  purposes 
of  their  railway.  Tlie  only  decree  1  can  make  is'  one  for  the  pay- 
ment of  the  amount  due,  with  costs."  The  dedsion  was  in  18T9. 
and  has,  I  believe,  ever  since  been  acquiesced  in.  I  do  not  per- 
ceive an^  reason  for  saying  that  it  is  not  good  law,  on  the  contrary 
I  think  it  is ;  and  I  think  the  judgment  should  be  aflirmed,  with 
costs. 

Mechanics'  Liens  ai^ainst  Railroad  Property. — See  Comm.  of  Buncombe 
Co.  V.  Tommey,  20  Am.  &  Eng.  R.  R.  Cas.  495  ;  St.  Louis^  etc,  R.  Co.  r. 
Memphis,  etc.,  R.  Co.,  6  Id.  600;  Knapp  v.  St.  Louis,  etc.,  R.  Co.,  7  Id.  394 

Construction  of  Mechanics'  Lien  Law,  Lil>eral — Machinery  employed  in 
malcing  Artificial  Stone  used,  not  within. — Though  the  mechanics'  lien  U« 
is  liberally  construed,  the  courts  have  no  power  to  extend  it  to  cases  bejoad 
the  obvious  designs  and  plain  requirements  of  the  statute.  The  contrftct>>j 
for  the  building  of  certain  bridges  for  the  defendant  corporation  pnrchsse<^ 
certain  machinery  of  the  appellant,  said  machinery  being  oaed  in  the  m&nu 
facture  and  transportation  of  the  artificial  stone  used  in  the  constroction  o 
the  piers  of  said  bridges.  Hsid,  that  the  machinery  is  not  within  the  mm 
inff  of  the  mechanics^  lien  law ;  and  that  the  law  extends  in  f aTcnr  of  mste 
ri^-men  only  to  such  materials  as  ordinarily  enter  into  or  are  used  in  x^ 
construction,  and  which  are  fairly  within  the  express  or  implied  tenns  of  t 
contract  between  the  owner  and  the  contractor.  Baaahor  «.  Baltunore  &  <j 
R.  Co.,  3  Atl.  Rep.  285. 
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Mechanics'  Lien— Railroad  Bridg^et — Entire  Contract. — Railroad  bridj^es 
are  within  the  mechanics*  lien  act  of  May  4,  1877  (74  Ohio  L.  168;.  Sut 
eee  Rutherford  v.  Railroad  Co.,  85  Ohio  Bt.  659.  A  contract  providing  for 
the  building  of  all  of  the  bridges  upon  the  line  of  a  railroad  between  two 
specified  points,  the  number  of  bridges  not  being  specified,  is  held  to  be  an 
entire  contract  for  the  purpose  of  obtaining  a  lien  under  said  act.  Smith 
Bridge  Company  v.  Bowman,  41  Ohio  St.  87. 

Mfechanict'  Lien — Notice  and  Claim  as  Prerequisites — Limitation. — 
The  statute  conferring  mechanics*  liens  is  liberally  construed,  but  not  so  as 
to  extend  beyond  its  terms,  true  intent,  and  meaning. 

The  notice  and  claim  of  lien,  required  by  the  statute,  are  prerequisites  to  its 
creation  and  enforcement.  An  item  not  embraced  within  the  claim  and 
notice  cannot  be  allowed.  Texas,  Santa  F^  A  Northern  R.  Co.  v.  Orman, 
9  West  C.  Rep.,  269  (Sup.  Ct.,  New  Mexico,  Jan..  1886). 

Director  is  an  Officer  upon  whom  Mechanics'  Lien  Notice  may  be  served. 
— A  director  of  a  railroad  corporation  is  an  *'ofllcer**  within  the  meaning 
of  a  statute  requiring  notice  of  a  mechanics'  lien  to  be  served  on  the  ofil- 
cers  of  such  corporations. 

Under  '*  An  act  to  secure  pay  to  persons  performing  labor  or  furnishing 
materials  in  constructing  railroads,''  passed  March  81,  1874  (71  O.  L.  61), 
which  provides  that  **any  person  performing  said  labor  or  furnishing  said 
materials,  who  has  not  been  pud  therefor,  shall  serve  a  notice  in  writing  upon 
the  secretary  or  other  ofllcer  or  agent  of  said  railroad  company," — it  is  suffi- 
cient to  senre  said  notice  on  a  director  of  the  company  to  be  affected  thereby. 

It  is  the  design  of  the  act  to  facilitate  the  metnods  by  which  the  laborers 
and  material-men  chiefiy  affected  by  it  are  to  secure  their  claims  by  charg- 
ing the  companies  with  them,  and  it  is  entitled  to  such  reasonable  and  lib- 
eral construction  as  will  best  carry  out  its  purpose.  Railway  Co.  e.  Cronin, 
88  Ohio  St.  127;  Barnes  «.  Thompson,  2  Swan  (Tenn.)  815;  Buck  v,  Brian, 
3  Howe  (Miss.),  880;  Phillips  Mech.  Liens,  S  16. 

In  view  of  the  fact  that  the  corporate  powers,  business,  and  property  of 
such  corporations  must  be  exercis^,  conducted,  and  controlled  by  the  di- 
rectors tnereof  (sec.  8248,  R  8.),  there  can  be  no  question  that  a  director 
of  such  a  corporation  is  an  ^^ofiicer"  of  it.  Railway  Co.  e.  McCoy,  42  Ohio 
St.  251. 

Construction  Contract — Lien  of  Contractor. — ^Where  a  construction  con- 
tract for  building  a  railroad  was  set  aside,  at  the  instance  of  the  railroad 
company,  as  ultra  wres^  with  an  allowance  of  compensation  to  the  contractor 
for  work  actually  performed  by  him,  heldy  that  for  the  sum  so  allowed  him 
he  was  entitled  to  a  contractor's  lien  tmder  the  Pennsylvania  statute — the 
resolution  of  January  21,  1848.  New  Castle  N.  B.  Co.  v.  Simpson,  26  Fed. 
Repr.  188  (Fenna.,  Jan.,  1886). 
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LoDisyiLLB  AHD  Nabhyille  R  Co. 

HOLLERBACH. 

(Admnce  Cfeue,  Indiana.    Februarff  18, 1886.) 

▲  oomtmetioii  ooatnct  proTided  that  oertun  preliminary  work  should  be 
prapared  by  the  employer.  The  contract  was  to  be  completed  by  a  fixed 
time.  The  contractor  expended  money  in  preparing  for  the  ezecatioii  of  bis 
part  of  the  labor,  bat  the  employer  negligently  failed  to  have  the  preliminArr 
work  done  at  the  moper  time,  by  reason  of  which  the  contractor  sufferfd 
damage.  He  gave  tne  employer  due  notice  that  the  delay  would'oocasion  bhn 
damage  for  which  he  should  hold  the  employer  liable. 

JBdd — 1.  That  the  employer  could  not,  by  negligently  failing  to  proceed 
with  his  part  of  the  work,  impose  upon  the  contractor  the  election  between 
the  burden  of  carrying  the  material  prepared  until  it  should  snit  the  em- 
ployer to  proceed,  or  of  abandoning  his  contract. 

S.  That  the  contractor  could  pTMseed  with  tb%  work  when  the  eaaplo^er's 
part  thereof  had  been  completed,  and  reooTer  the  contract  price  ther^or,  to- 
gether with  damages  for  any  direct  loss  which  he  had  suffered  by  leasoo  oi 
the  defendant's  unreasonably  suspending  the  work. 

S.  That  the  allowance  of  six  per  cent  interest  on  the  sum  which  the  cob- 
tractor  had  invested  during  the  time  which  the  work  was  suspended  by  tbe 
negligence  of  the  employer  was  proper. 

Appeal  from  Yanderbnrg  Circuit  Court 

S.  B.  Vance  for  appellant 

G.  A.  De  Bruler  and  27.  B.  Kunder  for  appellee. 

MrroHSLL,  J. — On  the  twenty-fifth  day  of  July,  1881,  a  written 
FAcn.  contract  was  made  between  the  LonisyiUe  &  Nasbrille 

R.  Co.  and  Archibald  HoUerbach  for  the  constmction  bj  the  ktter 
of  two  stone  T  Qee)  abntnients  at  Pi^^eon  creek,  on  tbe  St  Louii 
diyision  of  the  Loaisyille  &  Nashyille  R,  in  the  city  of  £v^n«- 
ville. 

The  material  proyisions  of  the  contract  are  as  follows :  (1]  Tbat 
HoUerbach  shonld  furnish  all  the  material  except  cement  ana  saiid, 
and  build  the  abutments  according  to  plans  ana  8{>ecificatioDS  fur- 
nished by  the  company,  the  specifications  to  form  part  of  tbeci^r** 
tract.  (2^  That  the  stone  should  be  obtained  from  the  Cauueit(.'n 
q^uarries,  m  this  State,  and  be  taken  from  the  quarries  to  the  bridge- 
site  at  the  expense  of  HoUerbach ;  but  if  tlie  water  in  Pigeon  cmlj 
should  become  too  low  for  the  use  of  barges,  the  company  ghou^vi 
furnish  cars  to  transport  the  stone  from  the  riyer  to  the  bridge^it<^ 
but  that  he  should  load  it  on  the  cars  and  unload  it  at  tlie  bridge 
site  promptly.  (3)  That  the  company  should  furnish  the  fonnda 
tions  and  the  cement  and  sand,  and  that  the  job  should  be  com 
pleted  by  the  twentieth  day  of  Noyember,  1881.    (4)  The  com 
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pany  was  to  pay  him  $9.20  for  each  cubic  yard  of  stone  laid  in  the 
abutments  off  of  barges  at  the  bridge-site,  and  $9.95  for  each  cnbic 
jard  of  stone  laid  in  the  abutments  off  of  cars  at  the  bridge-site. 
(5)  The  payments  were  to  be  made  as  follows : 

'^  Estimates  of  masonry  laid  will  be  made  at  the  end  of  each 
month,  and  from  the  estimate  twenty  per  cent  will  be  retained 
QDtil  the  whole  job  is  completed,  when  a  final  estimate  will  be  made 
at  the  above  specified  rates,  and  all  previous  estimates  deducted 
therefrom." 

Pending  this  contract  the  benefit  of  it  was  assigned  by  Holler- 
bach  to  Simeon  Jaseph.  The  abutments  were  completed  in  the  spring 
of  1888,  and  this  suit  was  brought  by  Hollerbacli  to  I'ecover  of  the 
defendant  a  balance  alleged  to  oe  due  for  the  work,  as  by  the  con-  • 
tract,  and  also  to  recover  damages  for  certain  breaches  of  the  con- 
tract therein  alleged.  Jaseph  was  made  a  defendant  because  of  the 
assignment,  whiSi  is  alleged  to  have  been  only  as  collateral  security 
for  certain  advances  claimed  at  the  date  of  the  suit  to  have  been  re- 
paid him. 

The  complaint  was  in  two  paragraphs.     After  alleging  the  ex^ 
mention  of  tlie  contract,  the  substantive  grounds  of  com-  fuaddw. 
plaint  in  the  first  paragraph  are  as  follows : 

(1)  That  under  the  contract  the  plaintiff  proceeded  to  construct 
the  piers,  and  finally  constructed  them  to  the  approval  of  the  super- 
intendent of  bridges  of  the  defendant,  puttiuj^  into  the  piers,  from 
stone  unloaded  from  cars,  1691  cubic  yards  of  the  value,  according 
to  the  contract  price,  of  $16,829.45;  that  the  plaintiff,  at  the  special 
instance  and  request  of  defendant,  pnt  into  the  piers  work,  mate- 
nal,  and  labor  to  the  amount  of  $150,  which  was  extra,  and  in  no 
way  contemplated  by  the  terms  of  the  written  contract. 

(8)  That,  according  to  the  terms  of  the  contract,  the  defendant 
was  to  prepare  the  foundations  of  the  work  ready  to  receive  the 
masonry  to  be  furnished  and  constructed  bv  the  plaintiff  by  the 
twenty-fifth  day  of  July,  1881 ;  but  that  although  the  plaintiff  was 
1^7  with  his  tools,  machinery,  hands,  material,  bar^,  and  other 
tilings  necessary  for  the  construction  of  the  piers  at  tne  time  fixed 
n  the  contract,  yet  the  defendant  wholly  neglected  and  refused  to 
prepare  the  foundations,  as  it  had  agreed  to  do,  until  the  lapse  of 
(5  months  after  the  time  it  had  fixed ;  that  by  reaaon  of  the  lailure 
>f  the  defendant  to  perform  its  part  of  the  contract  in  the  prepa- 
ution  of  the  foundations  the  plaintiff  was  greatly  injured  ana  dam- 
^'cd  in  this :  (1)  That  he  was  compelled  to  pay  out  and  expend, 
•id  did  pay  out  and  expeujcl,  in  extra  handling  of  stone,  made  nec- 
»»arv  by  the  delay  in  the  preparation  of  the  foundations,  the  sum 
f  $2400 ;  that  'by  reason  of  this  delay  he  was  compelled  to  un- 
rAtl  his  material  irom  the  barges  onto  the  river  bank,  and  then  re- 
'nd  onto  tlie  barges,  and  reload  on  the  railroad  cars,  to  his  great 
linage.     (2)  That  he  was  further  greatly  injured  and  damaged  by 
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the  delay  of  the  defendant  in  this  loes  of  time  of  plaintiff  andofnon 
user  of  ropes,  blocks,  derricks,  and  other  tools  and  machinerj,  Iok 
and  destruction  of  material,  and  wear  and  tear  and  injury  to  ropes, 
blocks,  derricks,  and  other  tools  and  machinery,  by  reason  of  ex- 
posure and  the  delay  in  the  use  of  material  which  he  had  fnmiEhed 
and  paid  for,  being  interest  on  $5500  for  15  months,— in  all  the 
sum  of  $2500. 

(3)  That  by.  the  terms  of  the  contract  the  defendant  agreed  to 
furnish  to  the  pIainti£E  all  the  cars  necessary  for  the  fast  comple- 
tion of  the  work,  upon  application  of  plaintiff,  so  that  plaiiiti2 
should  not  be  hindered  in  the  work  for  want  of  cars ;  that  after 
the  foundations  were  completed,  and  the  plaintiff  began  the  ooii- 
struction  of  the  piers,  he  repeatedly  made  application  to  the  defend- 
ant for  cars  for  the  transportation  of  stone  to  the  bridge-site,  and  de- 
fendant failed,  ne;electe(],  and  refused  to  furnish  p&ntiff  cai«,by 
which  he  was  greatly  delayed  in  the  work,  that  is  to  say,  for  1(K) 
days,  to  his  damage  $1500. 

It  is  averred  that  tiie  defendant  paid  to  the  plaintiff  on  account 
of  the  contract  the  sum  of  $11,000,  ^^or  thereabouts,''  and  that 
there  is  still  due  him  on  the  contract,  and  for  damages  on  acoonnt 
of  the  default  of  the  defendant,  the  further  sum  of  $11,000  which 
the  company  refuses  to  pay. 

The  second  paragraph  contains  the  following  additional  grounds 
of  complaint : 

2.)  That  the  defendant  was,  by  the  terms  of  the  contract,  to  for- 
the  foundations  for  the  abutments  according  to  the  phns  and 
specifications  submitted  at  the  time  of  making  the  contract,  which 
were  part  of  the  contract;  that  defendant  failed  to  construct  the 
foundations  according  to  the  plans  and  specifications  in  this :  that 
the  stems  of  the  abutments  were  shortened  two  feet  after  tbe  stone 
therefor  had  been  delivered,  at  a  cost  of  seven  dollars  per  cubic 
yard,  and  that  the  shortening  of  the  stems  necessitated  a  great  waste 
of  stone  which  had  been  prepai'ed  and  delivered,  and  which  had 
to  be  chipped  off,  in  all  90  cubic  yards,  of  the  value  of  $800,  and 
to  the  damage  of  this  plaintiff  $800.  (2)  That  by  the  terms  of  tbe 
contract,  and  changes  made  in  the  construction  of  the  abutments, 
they  were  finally  completed  of  a  height  of  18  inches  less  than  re- 

3uired  by  the  plans  and  specifications,  by  which  the  plaintifi  vas 
amaged  in  preparing  ana  delivering  33  cubic  yards  of  stone  of 
the  value  of  $250,  to  his  damage  $250. 

The  defendant  moved  the  court  for  an  order  requiring  the  plain- 
tiff to  separate  so  much  of  his  complaint  as  sought  to  recover  for 
work  done  in  pursuance  of  the  contract  into  one  action,  and  so 
much  thereof  as  counted  upon  damages  for  the  defendant's  defani: 
into  a  separate  action.  This  motion  was  overruled,  and  the  rul- 
ing excepted  to,  but  no  question  is  made  upon  this  ruling  here 
Fending  the  suit  an  order  was  made,  by  agreement  of  parties,  to 
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the  effect  that  the  railroad  companj  should  pay  to  Simeon  Jaseph 
the  BTim  of  $3037.10,  whose  receipt  therefor,  according  to  the  or- 
der, shoald  be  an  acquittance  to  the  company  for  that  amount,  but 
as  against  Jaseph  and  Hollerbach,  and  that  snch  payment  should 
be  without  prejudice  to  Hollerbach  for  any  sum  wnich  he  claimed 
in  excess  of  that  amount  from  the  railroad  company. 

The  defendants  answered  in  five  para^rapns,  but  as  it  is  not 
material  to  any  Question  to  be  considered,  we  answer  is  not  further 
noticed.  It  took  issue  widi  all  the  material  averments  in  the 
complaint. 

The  cause  having  been  submitted  for  trial  to  a  iury,  a  verdict  in 
favor  of  plaintiff  for  $3397.33  was  returned.  Tne  overruling  the 
motion  for  anew  trUl  is  the  only  error  assipjed  here.  Qa«„oi«TOB. 
This  assignment  brines  in  question  the  ruling  of  the  «»«»■»»• 
niH  prius  court  in  admitting  certain  evidence,  in  giving,  refus- 
ing, and  modifying  certain  instructions,  and  whether  or  not  the 
verdict  is  sustained l>y  sufficient  evidence. 

The  case  as  presented  is  to  a  decree  unusual  in  its  character,  and 
we  have  had  some  difficulty  in  determining  the  principles  which 
should  be  applied  to  it,  owing  in  a  measure  to  the  form  in  which 
t}^e  action  is  Drought.  It  wm  be  observed  that  in  ]x>th  paragraphs 
the  making  of  the  contract  is  averred,  and  that  ^'  under  said  con- 
tract "  the  plaintiff  proceeded  to  constimct  the  abutments  to  the 
approval  of  the  defendant's  engineer.  The  grcmimen  of  the  action 
is  to  recover  on  the  executed  contract  the  stipulated  price  of  the 
work  specified  therein,  and  for  extra  work  not  embraced  in  the 
contract,  in  addition  to  which  damages  are  claimed  for  certain 
specified  breaches  of  the  contract  on  the  defendant's  part,  which  it 
is  claimed  resulted  in  loss  to  the  plaintiff.  The  appellant  insists 
that  the  plaintiff's  right  of  recovery,  he  having  completed  the 
work,  as  it  is  alleged  in  his  complaint,  under  the  contract,  is 
limited  to  the  contract  price;  and  that  because  he  proceeded  under 
the  contract  to  the  completion  of  the  work  he  can  recover  no 
damnges  which  may  have  resulted  from  the  delay  occasioned  by 
the  def.mlt  of  the  railroad  company.  In  support  oi  this  contention 
Bush  V.  Chapman,  2  G.  Greene,  549,  and  "Western  Union  E.  Co.  v. 
Smith,  75  III.  496,  are  relied  on. 

The  case  first  cited  was  an  action  on  a  special  contract,  by  which 
it  was  agreed  that  Chapman  should  do  the  millwright  casks  us- 
work  for  a  flouring-mill  for  Bush.  The  latter  was  to  vibwed. 
famish  all  the  materials,  and  Chapman  was  to  do  all  the  work, 
and  have  (he  mill  ready  for  grinding  by  the  first  day  of  the  ensu- 
ing October,  in  considei-ation  of  which  he  was  to  be  paid  a  certain 
price  in  stipulated  payments.  It  was  averred  that  the  plaintiff 
was  ready  and  willing  to  perform  the  work  according  to  the  agree- 
ment;  that  the  defendant  failed  to  furnish  materials  so  as  to  enable 
him  to  complete  the  work  at  the  time  agreed  upon,  but  that  the 
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plaintiff  neverthelesB  did  complete  the  work  bj  the  first  dav  of 
February  of  the  year  following.  The  declaration  proceeded  to 
epecify  the  manner  of  the  failnre,  and  die  injary  snstained  therebj, 
and  claimed  damages.  The  court  says :  ^^  dy  asserting  the  bind- 
ing effect  of  the  special  contract,  claiming  tne  benefit  of  it,  and 
making  it  the  gravamen  of  his  action,  he  [plaintiff]  is  precluded 
from  3ie  recovery  of  any  damages  for  delay,"  etc.  The  case  i> 
decided  upon  the  authority  of  Shaw  v.  Turnpike  Co.,  3  Pen.  k 
W.  445.  This  last  case  proceeds  upon  the  theory  that  a  party  to 
a  special  contract  may  not  silently  treat  it  as  subsisting  until  the 
work  contracted  for  is  completed  and  then  attempt  to  recover  npon 
a  quantum  m^eruit. 

The  case  of  Western  Union  R.  Co.  v.  Smith,  supra^  was  an 
action  by  a  contractor  for  the  building  of  a  section  of  railway  to 
i*ecover  damages  on  account  of  the  failure  of  the  railroad  company 
to  furnish  materials  seasonably,  so  tliat  the  completion  of  the  con- 
tract was  extended  into  the  winter  season,  and  the  work  was  thereby 
rendered   more  difficult  and  expensive.     In   the  conrse  of  the 
opinion  in  that  case  it  was  said:    ^^  When  the  company  failed  to 
furnish  the  iron  necessary  to  complete  the  work  within  the  time 
limited,  appellor  had  the  right  to  abandon  the  contract  and  refuse  to 
proceed  further.  ...  If  appellee  simply  resumed  track-hying  as 
soon  as  the  company  obtained  iron,  without  any  further  arrange- 
ment or  understandmg,  the  reasonable  presumption  would  be  that 
1)0  was  intending  to  perform  the  labor  under  the  agreement"    It 
was  held  that  the  contract  furnished  tlie  measure  of  compensation, 
and  that  extra  compensation  could  not  be  recovered  because  the 
execution  of  the  work  was  rendered  more  expensive  by  the  delay 
of  the  employer.     It  may  be  doubted,  however,  whetner  the  au- 
thority of  the  case  last  cited  is  not  impaired  by  the  later  case  of 
Tobey  v.  Price,  76  111.  646. 

Yielding  our  assent  to  the  cases  cited,  so  far  as  they  hold  that  a 
KnvoT  OP  THK  contractor  who  proceeds  without  explicit  notice,  or  a 
oosTBAcr.  jjg^  affreement,  to  the  completion  of  work  specially 
contracted  for  will l)e  presumed  to  have  done  so  tinder  the  special 
contract,  we  are  nevertheless  of  opinion  that  when  the  execution 
of  such  a  contract,  within  a  limited  time,  is  dependent  upon  some- 
thing essential,  which  is  to  be  performed  by  the  employer,  the 
default  of  the  employer,  resulting  in  damages  to  the  oontractor, 
may  render  the  former  liable  for  such  damage  notwithstanding 
the  latter  has  not  abandoned  the  contract.  While  it  is  true  the 
contract,  so  long  as  it  is  treated  as  subsisting,  must  be  lopked  to  as 
furnishing  the  exclusive  measure  of  compensation  for  the  work 
done,  we  think  in  common  fairness  the  actual  damages  which  have 
certainly  resulted  from  the  neglect  and  default  of  the  employer 
and  which  may  reasonably  be  supposed  to  have  entered  into  the 
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eoDtemplation  of  the  parties,  should  not  fall  on  the  contractor.  If 
it  were  otherwise,  a  contractor  might  invest  the  whole  of  his  avail- 
able means  in  necessary  initial  preparations  to  carry  out  an  ex- 
tensive contract. 

If  the  employer  suspends  the  execution  of  the  contract  by  negli- 
gently failing  to  proceed  with  his  part  of  the  work,  can  he  thereby 
impose  upon  the  contractor  the  election  between  the  coimtACToa*s 
rninons  bnrden  of  carrying  the  material  prepared  until  SSS  '*^  dIS- 
it  suit  the  convenience  of  the  former  to  proceed,  or  ^°"' 
abaodoning  his  contract  and  awaiting  the  dilatory  process  of  litiga- 
tion to  recover  damages  ?    We  think  there  is  no  rule  of  law  which 
requires  the  infliction  of  such  injustice.    Where  a  contractor  in 
good  faith  enters  upon  the  performance  of  a  contract,  and  tncurs 
expense  on  account  thereof,  the  employer,  having  notice  of  that 
fact,  if  the  employer,  either  by  an  order,  or  by  negligently  failing 
to  perform  an  essential  part  to  be  performed  by  him,  suspends  the 
exeeation  of  the  contract,  upon  a  resumption  and  completion  of 
the  work  it  will  be  implied  that  all  loss  necessarily  occasioned  bv 
inch  snspension,  of  wnich  the  employer  is  at  the  time  notified, 
shall  fall  upon  him.     The  contractor  may  not  acquiesce  in  the  sus- 
pension in  siltoce,  and  upon  the  resumption  and  completion  of  the 
7ork  claim  the  contract  price  and  damages  for  that  which  ma^ 
hare  occurred  with  his  acquiescence.     But  if  notice  be  given  of  Ins 
readiness  and   willingness  to  prosecute  the  work  to  completion 
within  the  time  agrera  upon,  and  that  its  suspension  will  involve 
him  in  loss,  we  can  discover  no  principle  upon  which  it  can  be  held 
the  loss  must  fall  upon  the  contractor  in  case  of  a  voluntary  re- 
Eomption  of  the  contract.    That  it  does  not  we  tliink  is  maintained 
br  the  following  authorities :    Tobey  v.  Price,  75  111.  646 ;  Figh 
t!  U.  S.,  8  Ct.  CL  819 ;  Harvey  v.  U.  S.,  Id.  501 ;  U.  S.  v.  Behan, 
110  U.  8.  338 ;  U.  S.  v.  Speed,  8  Wall.  77;  Koon  v.  Greenraan,  7 
Wend.  121 ;  Merrill  v.  Ithaca,  etc.,  R.  Co.,  16  Wend.  686 ;  Rail- 
road Go.  V.  Howard,  13  How.  344. 

The  case  of  Harvey  v,  U.  S.,  supra^  arose  out  of  a  claim  filed 
ajsraiost  the  government  for  suspension  of  work  on  a  contract  for 
the  erection  of  bridge  piers  for  the  Rock  Island  bridge.  Under 
the  contract  it  became  the  daty  of  the  government  to  determine 
the  location  of  the  bridge  and  adopt  a  general  plan  for  its  erec- 
tion. The  work  was  suspended  by  reason  of  the  failure  of  the 
officer  intmsted  with  its  suf>ervi9ion  to  determine  the  location  and 
fnrnish  plans.  It  was  held  that  this  furnished  no  excuse  for  de- 
lajioff  the  contractors  in  the  prosecution  of  the  work  they  had  un- 
dertaken. It  was  there  declared  that  the  rule  of  damages  was  the 
t^mejm>  tanio  as  in  cases  where  the  defendants  wrongtuUv  put  an 
end  to  the  fulfilment  of  the  contract,  viz.,  the  direct  ana  actual 
loss  which  the  contractor  sustained. 
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With  this  statement  of  general  principles,  we  may  now  cousider 
the  case  in  hand.     The  contract  embraced  the  constme- 
ruiFcinjn"  to  tion  of  work  of  such  magnitude,  within  a  time  so  lim- 
ited, as  that  it  became  the  right  and  duty  of  the  plain- 
tiff  to  employ  such  means  as  would  reasonably  be  expected  to 
accomplish  the  work  within  the  time  limited.     It  may  have  been 
that,  to  a  considerable  extent,  energetic  action  and  vigorous  pros^ 
cntion  of  the  work  were  depended  upon  largely  to  secure  Drofite 
from  the  conti-act.     That  the  work  might  not  be  retarded,  tne  de- 
fendant owed  the  reciprocal  duty  to  prepare  the  fonndatioDS  upon 
which  the  abutments  were  to  rest  with  due  diligence.    Tbe  en- 
dence  tends  to  show  that  the  plaintiff  within  a  few  days  after  the 
execution  of  the  special  con ti*act  took  the  initiatory  steps  to  execute 
the  work.    He  proceeded  with  a  force  of  about  forty  stonecutterg, 
quarryi&en,  etc,  to  quarry  and  shape  the  stone  to  suit  the  specifi- 
cations as  furnished  him.     He  procured,  and  pat  in  place  soon 
after,  the  necessary  derricks,  ropes,  guys,  and  otner  appliances  for 
prosecuting  the  construction  of  the  piers.     The  evidence  tends  to 
show  that  by  corresponding  diligence  the  defendant  mi^ht  have 
prepared  the  foundations  within  a  period  of  twenty  or  thirty  dajs 
from  the  date  of  the  contract.     Neglecting  its  opportunity,  an 
oncoming  freshet  delayed  the  foundation    for  a  twelvemonth  or 
more. 

Having,  as  the  evidence  tended  to  show,  expended  from  six 
thousand  to  eight  thousand  dollars  in  preparing  material  ready  to 
Notion  be  laid  in  the  piers,  the  plaintiff,  on  the  twentj-sixib 

day  of  November,  1881,  six  days  after  the  time  limited  for  tbe 
completion  of  the  contract,  gave  the  defendant's  superiBteodeDt 
substantially  the  following  written  notice : 

*'8ib:  The  time  fixed  upon  in  my  contract  with  the  LouisTille  &  N«sh> 
ville  R.  Co.  for  the  erection  of  two  T  abutments  on  Pigeon  creek,  in  the  city 
of  Evansville,  has  now  expired,  and  the  abutments  are  not  completed.  Mr 
failure  to  complete  them  in  time  is  caused  by-  the  railroad  company  failing  to 
perform  its  part  of  the  contract,  in  this:  failing  to  prepare  the  fouDdttioDS 
m  time  to  allow  the  completion  of  the  masonry,  neither  of  the  fouDdations 
being  yet  ready.  I  have  dow  quarried,  and  cut  at  the  quarries,  near  CanBel- 
ton,  and  have  had  for  forty  days  past,  some  twenty-two  hundred  yards  of 
stone  prepared  especially  for  the  abutments.  I  also  have  had  for  gome  time 
piled  under  derrick  at  bridge-site  a  sufilcient  amount  of  stone  to  haTe  com- 
menced work,  but  have  been  compelled  to  delay  for  the  reason  gvm.  As 
the  material  is  cut  and  ready,  and  derricks  are  up  at  bridge-site,  block  asd 
tackle  being  damaged  by  being  out  in  the  weather,  I  ask  for  an  estimate  of 
six  thousand  dollars  on  material,  so  as  to  enable  me  to  pay  indebtedness 
incurred  in  procuring  material.  I  also  ask  a  modification  of  the  contract  bo 
as  to  give  me  additional  estimates  on  material  at  bridge-site  from  tine  to 
time  sufScient,  with  amount  asked  above,  to  make  seventy-five  per  cent  of 
value  of  material  placed  there." 

To  this  the  defendant,  by  its  superintendent,  responded,  in  sub- 
stance, that  the  company  could  not  possibly  allow  estimates  on  mi- 
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terial  not  in  its  posfieseion  ;  sayiDg,  further,  that  if  plaintiff  would 
deliver  stone  at  bridge-site  the  company  would  advance  money  on 
it.  Thus  enconraged,  the  plain  tin,  at  j^at  additional  expense, 
procured  a  large  quantity  of  stone  to  be  freighted  from  Cannelton, 
a  distance  of  some  eighty  miles.  The  evidence  tended  to  show 
that  he  then  had  investea  in  stone,  freight,  etc.,  between  nine  and 
ten  thousand  dollars.  Some  time  in  January  he  was  allowed  an 
estimate  of  $2800.  The  company  declined  to  make  any  further 
adrances,  except  as  the  stone  was  laid  in  the  piers  according  to 
contract.  The  foundations  were  not  ready  until  the  twentieth  of 
September,  1882.     On  tliat  day  work  was  resumed. 

The  plaintiff  was  permitted,  over  the  defendant's  objection,  to 
show  the  cost  of  transporting  the  stone  from  the  (quarries  to  the 
bridge^ite ;  and  in  this  state  of  the  case  the  court  m- 
fitracted  the  jury,  in  substance,  that  if  they  found  from  S^^bsuSw. 
the  evidence  that  the  plaintiff,  in  good  faith,  proceeded 
after  the  execution  of  the  contract  to  get  out  stone,  and  to  perform 
his  part  of  the  contract,  and  was  ready  and  able  to  have  con- 
Btrocted  the  piers  according  to  the  contract  if  the  foundations  had 
been  prepared  in  time,  and  that  the  foundations  were  not  prepared 
until  after  the  twentieth  of  November,  1881,  then  the  plaintiff 
was  entitled  to  recover  as  damages  interest  at  the  rate  of  6  per 
ceot  on  the  amount  actually  invested  by  him  in  getting  out  stone 
aod  preparing  to  perform  the  contract,  for  such  time  as  he  was  de- 
layed by  the  failure  of  the  defendant.    The  admission  of  the  evi- 
dence and  the  giving  this  instruction  are  complained  of. 

Within  the  principles  already  stated,  we  tnink  the  defendant 
had  no  reason  to  complain  of  the  rulings  of  the  court  in  respect 
of  either  the  evidence  or  the  instruction.  The  defendant  having 
been  notified  of  the  exact  situation  in  which  the  plaintiff  was 
placed,  the  loss  on  his  investment  having  been  occasioned,  as  the 
instruction  assumes,  by  the  default  of  the  defendant,  it  could  not 
reasonably  require  him  to  carry  the  material  and  expense  of  pre- 
paring it  without  compensation.  We  have  found  no  hkasubb  of 
case  in  all  its  features  identical  with  this,  nor  do  we  ^^^^^ 
know  of  any  formulated  rule  applicable  for  the  measurement  of 
dama^  in  an  analogous  case.  The  law  aims  to  compensate  for 
actnalloss.  We  cannot  think  that  the  allowance  of  6  per  cent  in- 
terest on  the  money  actually  invested  during  the  time  the  work 
^as  snspended  by  the  defendant  is  an  unreasonable  compensation. 
Whether  the  amount  allowed  by  the  jury  as  interest  was  cor- 
rect or  not  depends  upon  the  computation  made  by  them.  As 
there  is  nothing  in  the  record  indicating  the  amount  thus  allowed, 
^d  nothing  from  which  we  can  say  the  computation  was  wrong, 
ve  must  assume  that  whatever  sum  was  allowed  as  interest  was 
comect 
The  court  admitted  evidence  tending  to  show  that  after  the  stone 
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had  been  prepared  with  which  to  constmct  the  piers  according  to 
the  apecifications  origiDallj  adopted,  the  plan  was  changed  by  the 
defendant,  and  that  Uie  change  involved  expense  to  the  contractor 
in  reshaping  some  of  the  stone  according  to  the  new  specifications. 
This  was  objected  to,  and  it  is  now  claimed  that  the  proof  showing 
the  cost  of  recnttin^  stone  rendered  necessary  by  tne  change  is  a 
variance  from  the  claim  made  in  the  second  para^tiph  of  the  com« 
plaint.  We  think  this  evidence  was  admissible,  it  is  averred  that 
by  reason  of  the  shortening  of  the  stems  of  the  abatments  after  the 
stone  had  heeH  prepared  the  stone  had  to  be  "chipped  ofE,^'  to  the 
plain  tifTs  damage.  This  averment  was  sufficiently  d^ite  to 
admit  the  evidence  in  support  of  recutting  the  stone. 

By  the  third  instruction  the  jury  were  told,  in  substance,  that 
PLBADDfos  AMD  ^^  chaugcs  lu  opc  of  the  piers  became  necessary  by 
■viDBic*.  reason  of  a  mistake  of  the  defendant's  engineer,  the 
cost  of  making  such  change,  if  it  was  made  by  the  plaintiff,  might 
be  recovered  oy  him.  It  is  contended  that  this  instruction  was 
outside  of  the  case  as  made  by  the  complaint.  We  are  of  the 
opinion  that  this  contention  is  not  maintained  by  the  record.  It 
is  averred  in  the  second  paragmph  of  the  complamt  that  bv  reason 
of  "  changes  made  in  the  construction  of  said  abutments  the  erne 
was  finally  completed  of  a  height  eighteen  inches  leas  than  required 
by  the  plans  and  specifications,"  in volving  an  additional  expense  to 
the  plaintifi.  This  averment  is  uncertain.  It  does  not  appear 
whether  the  changes  were  made  by  mistake,  or,  if  hj  mistake, 
whether  it  was  the  fault  of  the  plaintiff  or  defendant.  Uo  motion, 
it  doubtless  would  have  been  i^nii-ed  that  the  plaintiff  should 
make  it  certain.  No  motion  was  made.  The  defendant  cannot 
now  complain  if  the  plaintiff  made  it  certain  by  proof.  It  cannot 
be  said  to  be  a  variance,  such  as  could  have  misled  tlie  defendant 
It  is  only  where  the  evidence  shows  a  state  of  facts  different  from 
that  averred  in  the  complaint  that  a  fatal  variance  may  be  claimed. 
CiU  of  Huntington  v.  Meudenhall,  78  Ind.  460. 

Evidence  was  admitted  tending  to  show  damage  to  the  plaintiffs 
derricks,  ropes,  guys,  etc.  There  was  also  evidence  tending  to 
show  that  after  the  plaintiff  resumed  work  he  was  delayed,  to  his 
injury,  by  the  failure  of  the  defendant  to  furnish  cars^  as  the  con- 
tract requli-ed,  in  order  to  transport  stone.  It  appeared  that  the 
plaintiff  gave  notice  that  his  workmen  were  being  delayed  on  ac- 
count of  the  failure  to  furnish  cars,  and  that  he  made  repe:ited 
requests  of  the  defendant  for  cars.  Under  such  circumstances  tlie 
damages  resulting  were  a  proper  subject  for  the  consideration  of  the 
jury.  As  has  been  suggested  by  counsel,  the  evidence  in  ihe  record 
is  vohuTiinous,  and  it  might  be  difficult  for  us  to  determine,  after 
the  most  careful  study  of  it,  whether  it  warranted  the  jnrv  in 
reaching  the  amount  of  damages  assessed.  Whether  the  amount 
of  damages  assessed,  upon  the  whole  case,  was  correct  or  not,  de- 
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pends  npon  the  weight  of  the  evidence.  As  there  was  evidence 
properlj  admitted  wnich,  if  believed,  sustains  the  assessment  re- 
turned, we  cannot  disturb  the  finding. 

Finallj,  it  is  claimed  that  error  was  committed  by  the  refusal  of 
the  court  to  instruct,  npon  the  defendant's  request,  that  if  the  rail- 
road company  did  not  have  the  foundation  for  the  abut-  ^^  ^^^„. 
ments  completed  by  the  twentieth  day  of  November,  '™*^- 
1881,  and  the  plaintiff  did  not  have  the  stone  at  the  site  of  the 
abotments,  then  he  was  under  no  obligation  to  hold  himself  in 
readiness  to  do  the  work ;  and  that  unless  the  jury  believe  that  a 
new  agreement  between  the  parties  was  afterwards  made,  the  plain- 
tiff was  not  entitled  to  recover  damages  for  the  delay  occasioned 
by  the  failure  of  the  defendant  to  construct  the  foundations  for  the 
abntments-  Within  the  prinqiples  already  referred  to,  this  in- 
stnietion  was  not  a  correct  statement  of  the  law,  and  it  was  not 
error  to  refuse  it. 

To  what  has  been  said  it  is  only  necessary  to  add  that  in  a  case 
like  this,  where  work  has  been  completed  under  a  special  contract 
which  is  counted  on  by  the  plaintiff,  or  which  the  de-  oowtracthuob 
fendant,  under  any  form  of  action,  may  show  has  been  -dajiages. 
recognized  as  subsisting  during  the  progress  of  the  work,  the  con- 
tract price  furnishes  the  measure  of  compensation  for  the  work,  to 
which  may  be  added,  as  damages,  any  direct  loss  sustained  by  the 
plaintiff  which  has  been  occasioned  by  the  defendant's  suspending, 
or  unreasonably  delaying,  the  prosecution  of  the  work  witnont  the 
consent  or  acquiescence  of  the  contractor.  Doolittle  v.  McCul- 
longh,  18  Ohio  St  360.  The  nisi  prvus  court  applied  this  rule  to 
the  extent  that  it  was  applicable  to  the  case,  so  far  as  we  can  dis- 
cover from  the  questions  presented  by  the  recoi*d.  The  judgment 
is  therefore  affirmed,  with  costs. 

Railroadt — Failure  to  complete  Qradin;  Contract  — Ten  Pw  Cent 
Reservation  on  Contract  Price  for  Woric  done  held  to  be  Liquidated 
Oama|;eS|  and  to  be  conclusive  againat  Clalma  of  Both  Parties. — Upon  the 
fatlare  of  a  contractor  to  carry  out  his  agreement  for  the  grading  of  a  certain 
part  of  a  railroad,  the  question  whether  a  reservation  by  the  company  on  the 
amount  agreed  to  be  paid  for  the  work  already  done  should  be  allowed 
as  liquidated  damages  is  not  concluded  by  the  terms  of  the  contract  to  the 
effect  that  it  shall  be  so  retained,  but  is  to  be  determined  by  the  court  from 
&  conaideration  of  the  nature  of  the  agreement  and  the  surrounding  circum- 
itaaces.     ^8  Pars.  Cont.  157;  Fooley  «.  McEeegan,  4  Iowa,  1.) 

'*Bat  when,  from  the  nature  of  the  contract,  the  extent  of  the  damages 
which  would  result  from  a  breach  thereof  is  difficult  or  impossible  of  ascer- 
uinment,  the  fact  that  the  parties  have  deliberately  named  a  sum  which 
should  be  treated  as  liquidated  damages  on  the  happening  of  a  breach  is  of 
the  highest  importance  in  determining  the  question.  The  nature  of  the  con- 
tract in  this  case  was  such  that  it  was  entirely  proper  for  the  parties  to  deter- 
niiaein  advance  what  measure  of  compensation  should  be  allowed  in  case  of 
&  breach.  The  damages  which  woula  result  to  defendant  from  a  failure  by 
pUiotiffs  to  perform  any  of  their  undertalLin^»  would  necessarily  be  uncer- 
tain and  incapable  of  ascertainment.    A  failure  either  as  to  the  time  or 
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manner  of  performing  the  work  would  neceflsarilj  delay  the  final  completion 
of  the  roaa,  and  derange  all  plana  for  its  equipment  and  operation,  and  the 
damage  and  injurj  which  would  result  from  such  failure  would  hemttten  of 
mere  conjecture.  It  was,  therefore,  oompetent  for  the  parties  to  ame  in  ad- 
▼ance  upon  a  certain  measure  of  damaffes  in  case  of  a  failure.  And  we  think 
this  view  is  abundantly  sustained  by  the  authorities.^*  Wolf  v,  Dea  Moines 
&  H.  8.  R.  Ck>.,  19  N.  W.  R  (la.)  486,  citing  Easton  e.  P.  &  0.  Canil 
Co.,  18  Ohio,  79:  Pierce  e.  Jung,  10  Wis.  80;  Faunce  e.  Burke,  16  Pa.  St 
469;  Oeiger  e.  Railroad  Co.,  41  Md.  4;  Dwinel  e.  Brown,  54  Ke.  468; 
Hennessey  e.  FanrelL  4  Cush.  268. 

Railroads — Contract  to  make  Donation  upon  Completion  of  Road— Con- 
dition Precedent. — The  right  to  recover  upon  a  promise  to  pay  a  certain  sun 
to  aid  in  the  construction  of  a  railroad  depends  upon  a  substantial  compliance 
with  the  conditions  precedent.  The  defendant  agreed  in  writing  to  pay 
the  Indianapolis,  Delphi  A  Chicago  R  Co.  |200  upon  the  arriTal  at 
Delphi  from  Indianapolis  of  the  first  train  over  the  track  of  the  road  nro- 
posed  to  be  built.  The  road  was  built  from  Delphi  to  within  one  and  a  half 
miles  of  Indianapolis,  but  by  a  different  route,  and  thence  to  the  nnion 
depot  in  Indianapolis,  a  distance  of  four  and  a  half  miles,  another  road  wis 
used.  Hdd,  that  the  conditions  precedent  were  not  pof  ormed,  and  that  there 
could  be  no  recovery.  The  court  said :  *'  To  entitle  the  plaintiff  to  reooTer,  it 
must  appear  that  the  conditions  upon  which  the  money,  under  the  contract, 
became  payable  have  been  performed ;  that  is,  that  a  railroad  has  been  built, 
or  caused  to  be  built,  by  the  plaintiff  substantially  on  the  projected  ronte, 
and  that  a  train  has  arrived  at  Delphi  over  it  from  Indianapolis. 

'*It  may  well  be  suppoMd  that  it  was  an  inducement  in  the  defendant's 
mind  to  extend  aid  to  the  plaintiff  company,  in  order  to  secure  an  indepen- 
dent competitor  of  tiio  very  company  to  which  it,  or  its  successor,  became  in 
a  measure  subservient.  To  bulla  the  road  to  a  point  within  a  mile  and  a  half 
of  the  city  limits,  and  without  any  terminal  facilities  of  its  own,  to  proceed 
thence,  under  some  arrangement,  temporary  so  far  as  appeara,  over  the 
track  of  another  company  to  the  depot,  is  not  a  substantial  compliance  with 
the  contract,  even  if  the  road  had  been  built  in  other  respects  as  proposed. 
This  was  ruled  in  People,  «r  rd,^  e.  Town  of  Clayton,  88  HI.  45.  See  abo 
Freeman  e.  Matlock,  67  Ind.  99. 

**  It  was  held  in  Stockton,  etc.,  R.  Co.  e.  City  of  Stockton,  51  Cal  3S8. 
that  where  a  railroad  company  would  become  entitled  to  a  subsidy  on  condi- 
tion that  it  should  construct  a  railroad  on  a  certain  proposed  route,  the  par- 
chase  and  adoption  of  another  piece  of  road  which  was  already  built  on  put 
of  the  propoB^  route  did  not  forfeit  its  right  to  the  subsidy.  Bat  that  is 
widely  different  from  merely  making  a  temporary  arrangement  under  which 
the  track  of  another  company  is  used  in  conjunction  with  it. 

*'  Whatever  else  may  have  been  uncertain  as  to  the  projected  roate,  two 
points  were  definitely  fixed,  and  the  money  was  only  to  foe  paid  when  the 
first  train  of  cars  arrived  at  Delphi  from  Indianapolis  over  the  track  ]>n>- 
posed.  As  it  is  not  found  that  these  conditions  have  been  complied  with, 
DO  recovery  can  be  had.  Indianapolis,  Delphi  &  Chicago  R.  Co.  e.  Holmes. 
101  Ind.  348.  citing  Shearer  v,  Evansville,  etc.,  R.  Co.,  12  Ind.  452;  Par- 
ker V.  Thomas.  19  Ind.  218;  Taylor  e.  Fletcher,  15  Ind.  80. 

Ultra  Vires  Construction  Contract — Compensation  for  Work  dons  by  Con- 
tractor.— Where  a  contract  is  set  aside  as  uUra  tires^  the  contractor  is  enti- 
tled to  fair  rates  for  the  work  done,  with  interest  from  the  time  the  work 
was  stopped.  It  is  the  established  rule  in  equity  that  a  corporation  ifi  k- 
coun table  for  benefits  which  it  has  received  under  an  ultra  vtrst  traoiaction. 
Green's  Brice's  Ultra  Virei,  717. 

^  Where  a  court  of  equity  has  set  aside  a  construction  contract  aa  ^Uri 
vires,  at  the  instance  of  a  railroad  company,  the  company  must  aocoont  f(tf 
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benefits  receiTed  from  partial  performance,  and  although  the  contractor  ia 
not  under  any  Ruise  to  receive  damages  for  the  loss  of  his  bargain,  he  is  not 
to  be  put  off  with  a  bare  reimbursement  of  his  actual  outlay,  but  is  entitled 
to  be  paid  at  fair  rates  for  what  he  has  done,  such  as  any  other  railroad  con- 
tractor might  have  recovered  in  the  absence  of  an  express  agreement  as 
to  compensation,  with  interest  from  the  time  when  the  work  was  stopped. 
Green's  Brice's  Ultra  Vires,  728;  New  Castle  Northern  R.  Co.  v,  Simpson, 
28  Fed.  Rep.  214. 

Railroads — Receiver — Priority  of  Claims  for  Betterments  and  Repairs. — 
Claims  for  supplies  furnished  for  betterments  and  repairs  under  a  continuous 
verbal  contract  made  af ber  default  and  before  the  appointment  of  a  receiver 
more  than  two  years  subsequently  are  entitled  to  priority  over  the  mortgase. 

It  is  an  established  rule  in  equity  that  where  receivers  are  appointed  the 
court  may  determine,  under  all  of  the  facts  and  circumstances,  what  demands 
prior  to  such  appointment  may  be  allowed  as  prior  in  right  to  the  mortjo^ge. 
This  rule  is  based  upon  two  propositions :  First.  When,  under  the  conditions 
of  a  mortgagee,  the  mortgagee,  after  default,  permits  the  corporation  to  still 
operate  the  road,  the  operations  thereafter  must  be  considerea  for  the  benefit 
of  the  mortgagee,  and  all  others  in  interest,  especiallv  if  betterments  accrue 
therefrom,  ^cond.  To  prevent  the  indefinite  extension  of  such  claims,  the 
courts  limit  the  time  within  which  such  demands  may  be  pursued.  The  court 
said: 

'*  The  case  before  the  court  presents  this  condition  of  affairs,  viz.,  that 
under  an  indefinite  contract  the  intervenors,  subsequent  to  default  in  the 
mortgage,  continued  to  furnish  materiaLs  for  the  equipment  of  the  road ;  the 
account,  debit  and  credit,  continuing  to  the  appointment  of  a  receiver.  The 
question  is  not  within  the  narrow  rules  ^overnin^  statutes  of  frauds,  but  as 
to  the  rights  of  the  parties  under  the  equitable  principles  stated.  The  mort- 
gagee could  have  taken  possession  of  the  road  under  default,  had  he  so 
elected.  He  preferred  that  the  corporation  should  still  continue  to  operate 
the  road,  certainly  as  much  for  his  benefit  as  that  of  other  parties.  Why, 
then,  as  after-acquired  property  is  to  be  included  within  his  mortgage,  should 
he  not  deal  with  said  betterments  according  to  equitable  rules?  True,  there 
should  be  some  limit  to  the  enforcement  of  such  alleged  obligations, — fixed 
in  this  case  at  six  months.  But  if  the  contract  was  a  continuous  one,  to  the 
benefit  of  all  concerned,  mortgagee  included,  and  final  settlement  not  made 
until  the  appointment  of  a  receiver,  should  this  case  fall  within  the  six- 
months  rulel  If  the  mortgagee,  instead  of  enforcing  his  rights,  elects  to 
have  the  corporation  operate  the  concern,  he  must  be  considered  in  equity  as 
estopped  from  disputing  that  such  operations  were  for  his  benefit,  and  to  be 
accounted  for  in  tne  final  adjustment  of  the  rights  of  all  concerned.  Hence, 
in  this  case,  it  appears  that  long  subsequent  to  the  default,  and  continuously 
thereafter  down  to  the  intervention  of  the  mortgagee  for  the  appointment  of 
receiver,  the  demand  in  question  was  progressing  for  the  betterments  of  the 
road,  without  objection  from  any  one.  Ordinarily,  demands  as  to  items 
accruing  prior  to  the  time  limited  (as,  in  this  case,  for  six  months)  would  be 
excluded.  But  here  the  contract  was  incomplete  until  the  appointment  of  a 
receiver,  and  consequently  must  be  treated  as  falling  within  the  equitable 
rule.''    Blair  v.  St.  Louis.  Hannibal  &  Keokuk  R.  Co.,  22  Fed.  Rep.  769. 

Construction  Contract— Extra  Work  Done  under  Supervision  of  Engineer- 
Presumption  as  to  Specifications. — When  a  contract  for  the  performance  of 
work  refers  to  specifications  made  a  part  of  the  contract,  and  requires  the 
work  to  be  done  under  the  supervision  of  an  engineer,  and  the  record,  while 
containing  the  contract,  is  silent  as  to  the  specifications,  it  will  be  pre- 
sumed that  the  specifications  were  furnished  by  the  engineer  when  the 
-work  began,  or  at  least  after  the  contract  was  made,  ana  this  would  in- 
volve his  right  to  change  them  from  time  to  time,  when  the  contract  re- 
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quired  the  work  to  be  done  in  accordance  with  any  changes  that  might  be 
made. 

One  for  whom  extra  work  is  done  not  contemplated  by  the  oontnct,  but 
which  is  done  under  the  supenrision  of  an  engineer  placed  there  by  the  em- 
ployer to  direct  and  superyise  the  work  to  be  performed  under  the  contnct, 
must,. when  the  work  is  receiTod  by  the  employer,  pay  for  it  according  to  its 
value,  the  engineer  having  made  the  orinnal  contract,  and  no  limitstion  on 
his  power  to  contract  Ming  shown.  Houston,  East  &  West  Texas  R  Co. 
V.  Trentem,  63  Tex.  442. 

Construction  Contract — Quaranty^ — Where  a  railroad  was  in  prooesB  of 
construction,  and  the  railroad  company,  by  resolution  of  ite  directors,  duly 
recorded  and  signed  by  the  company's  secretary,  granted  to  the  cootncton, 
upon  certain  conditions,  an  extension  of  the  time  for  completing  the  roid; 
and  the  contractors  accepted,  in  writing,  the  terms  of  the  extennon,  with  the 
proviso  that  the  guarantors  for  the  payment  of  monthly  estimates  of  the 
cost  of  the  road  would  consent  to  the  extension,  in  a  proposed  written  form 
of  assent;  the  contractors  might  waive  the  proviso,  without  thereby  inT&li- 
dating  the  extension. 

Where  such  guarantors,  with  full  knowledge  of  the  facts,  have  assented  to 
or  ratified  such  extension  of  time,  by  parol,  or  bv  their  conduct,  tbey  will 
not  be  discharged  from  liability  as  guarantors  for  the  payment  of  nch 
monthly  estimates. 

Where  the  testimony  established  prima  fade  that  a  written  assent  to  snch 
extension  of  time  was  signed  by  all  the  guarantors,  except  one,  who  was  will- 
ing to  sign  the  same,  but  had  omitted  so  to  do  througn  inadvertence,  sach 
written  assent  is  admissible  in  evidence  to  the  jury,  as  a  factordrcanutancc 
tending  to  show  the  actual  assent  of  the  guarantors  to  the  extension. 

Where  the  contract  for  building  the  rStA  provided  that  the  engineers  of 
the  company,  on  or  about  the  first  day  of  each  month  during  the  pn^essof 
the  work,  should  make  an  estimate  of  all  work  done  during  the  preceding 
month ;  and  that  on  or  before  the  fifteenth  day  of  each  month  eighty-fire 
per  cent  of  the  value  of  such  estimate  should  be  paid  by  the  company  to  the 
contractors;  and  that,  at  the  completion  of  the  work,  a  final  estimate aboajd 
be  made,  and  the  balance  appearing  due  the  contractors  should  then  be  paid 
to  them;  the  work  done  during  the  last  month  of  the  life  of  the  contract  b^ 
came  the  proper  subject  of  a  monthly  estimate,  and  in  an  action  sgamst  the 
guarantors  to  recover  the  amount  thereof,  it  was  error  in  the  court  to  with- 
draw from  the  consideration  of  the  jury  a  final  estimate  made  by  the 
engineer!  from  which,  by  computation,  might  be  determined  the  amount  of 
such  monthly  estimate.    Rutherford  v.  Brachman,  40  Ohio  8t.  604. 

Contract  for  Construction — Estimate  of  Engineer. — A  contract  for  the 
cnostruction  of  a  railroad  provided  that  the  company's  enffineer  sboald,  in 
all  cases,  determine  questions  relating  to  its  execution,  including  the  quan- 
tity of  the  several  kinds  of  work  to  be  done,  and  the  compensation  earned 
by  the  contractor  at  the  rates  specified;  that  his  estimate  should  be  final  and 
conclusive;  and  that  *'  whenever  the  contract  shall  be  completely  performed 
on  the  part  of  the  contractor,  and  the  said  en^neer  shall  certify  the  same  ia 
writing  under  his  hand,  together  with  his  estimate'  aforesaid,  the  said  com- 
pany shall,  within  thirty  days  after  the  receipt  of  said  certificate,  pay  to  tbf 
said  contractor,  in  current  notes,  the  sum  which  according  to  this  contract 
shall  be  due."  HM,  that  in  the  absence  of  fraud,  or  such  gross  miatake  ss 
would  necessarily  imply  bad  faith,  or  a  failure  to  exercise  an  honest  judgmect, 
the  action  of  the  engineer  in  the  premises  was  conclusive  upon  the  parties. 
Marti nsburg,  etc.,  R.  Co.  v.  March,  114  U.  S.  549. 

Railroads—Estimate  of  Engineer—Stipulation  for,  Valid— When  Cause 
of  Action  accrues. — ^In  an  action  to  recover  a  balance  alleged  to  be  due  on 
a  contract  to  furnish  cross- ties  for  the  construction  of  the  defendant's  road, 
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it  is  held  that  where,  under  the  terms  of  the  contract,  payments  are  to  be- 
come due  upon  the  inspection  and  estimates  of  the  engineer  of  the  defendant 
company,  no  right  of  action  accrues  until  such  estimates  are  procured,  unless 
the  engineer  refuses  to  act,  or  some  other  matter  in  avoidance  appears. 

Where  an  inspection  and  an  estimate  by  the  engineer  in  cnarge  of  the 
work  are  required  by  the  terms  of  the  agreement  before  either  a  monthly  or 
a  final  payment  may  be  demanded,  such  stipulation  forms  a  condition  prece- 
dent, and  no  right  of  action  exists  until  such  inspection  and  estimate  are 
made.  Or  if  a  dispute  arises  between  the  contracting  parties  as  to  the  qual- 
ity and  sufficiency  of  any  work  performed  under  the  contract,  the  dispute 
must  be  settled  in  the  manner  and  by  the  person  provided  by  the  contract, 
before  resort  may  be  had  to  another  forum.  (Delaware  &  H.  Canal  Co.  v. 
Pennsylvania  Coal  Co.,  50  N.  Y.  258;  Jackson  v,  Cleveland,  19  Wis.  400; 
Hudson  V,  McCartney,  88  Wis.  841 :  U.  8.  «.  Robeson,  9  Pet.  827;  Reynolds 
«.  Caldwell,  51  Pa.  St.  805;  Snell  r.  Brown,  71  III.  142;  Humaston  e.  Tele- 
graph Co.,  20  Wall.  27;  Fox  v.  Railroad  Co.,  8  Wall.  Jr.  248.) 

Such  a  stipulation  is  founded  upon  a  consideration  which  enters  into  the 
contract,  ana,  in  the  absence  of  fraud  in  procuring  the  contract  to  be  signed, 
or  otherwise,  is  irrerocable.  It  is  unlike  a  submission  to  arbitration,  which 
may  usually  be  revoked  at  any  time  before  award  is  made.  Denver  &  N. 
O.  Construction  Co.  v.  Stout,  9  Colo.  61. 

A  Clause  in  a  Contract  providing  for  the  Submission  to  the  Chief  Engineer 
of  One  of  the  PartieS|for  Final  Decision,  of  Disputes  upon  Matters  invoived 
in  its  Execution  is  valid. — In  an  action  to  recover  a  balance  claimed  to  be 
due  for  grading  certain  parts  of  a  railroad,  after  stating  the  case,  and  quot- 
ing from  the  contract  a  provision  to  the  effect  that  any  disputes  or  differ- 
ences ^'as  to  the  construction  or  meaning  of  the  agreement  and  specifica- 
tionSy  or  sufficiency  of  the  performance  of  any  work  to  be  done  under  it,  or 
price  to  be  ^id,"  should  be  referred  to  the  en^neer  of  the  railway  company 
for  final  decision,  the  court  proceeded  substantially  as  follows: 

"  This  specification  is  perfectly  valid  and  binding.  It  is  simply  the  decla- 
ration which  contracting  parties  have  a  right  to  make  as  to  what  shall  be  the 
mode  of  proof,  or  what  shall  constitute  siulcient  or  conclusive  evidence,  in 
case  disputes  arise  upon  certain  matters  contained  in  the  contract,  provided 
the  eviaence  so  stipulated  for  be  not  illegal.  (McMahon  e.  K.  T.  &  E.  R, 
dO  N.  T.  468;  Smith  e.  Briggs,  8  Denio,  78;  United  States  «.  Robeson,  9  Pe- 
ters, 871;  Wilson  e.  York  £  M.  L.  R.  Co.,  11  Gill  A  Johnson,  78.) 

'^  Appellee  claims  that  the  total  amount  of  work  done  by  him  was  under- 
estimated by  the  engineer,  and  that  consequentlv  his  compensation  was  less 
by  several  thousand  dollars  than  it  should  have  been. 

*'  His  position  is,  and  must  be,  that  the  aggregate  amount  of  grading  done 
under  the  contract  is  not  one  of  the  matters  as  to  which  the  engineer's  de- 
cision was  to  be  final  and  conclusive.  Upon  this  view  of  the  contract 
adopted  by  the  court  below  he  obtained  his  verdict.  Upon  this  view  alone 
could  he  have  maintained  his  action ;  for  the  engineer  had  passed  upon  the 
measurements  and  fixed  the  amount  of  work  performed.  Appellee  charges  no 
fraud  against  the  officer,  nor  does  he  aver  or  attempt  to  prore  any  such  mis- 
take on  the  latter's  part  as  will  vitiate  his  determination  of  the  question ; 
these  things  being  true,  the  engineer's  decision  would  be  final  if  the  matter 
is  covered  by  the  words  above  quoted.  Denver,  South  Park  &  Pacific  R. 
Co.  V.  Riley,  4  W.  C.  Rept.  288  (Colo.  1884),  citing  Howard  v.  Alleghany 
Yalley  R.  Co.,  69  Pa.  St.  489;  Reynolds  «.  Caldwell,  61  Id.  298;  O'ReTllv  «. 
Eeons,  52  Id.  214;  Condon  «.  South  Side  R.  Co.,  14  Grattan,  802;  Yander- 
werker  «.  Vermont  Cent.  R.  Co.,  27  Yt.  180. 

24  A.  &  B.  R  Cas.— 28 
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Blaizeb  et  at, 
Baleioh  akd  Augusta  Aib-Linb  R.  Co. 

{Ad9tmet  Cam,  U.  8.  Supreme  Cknart.    Dm.  7,  1886.) 

Bqfoity  win  not  ref onn  a  contract  by  inaerting  the  name  of  a  tfaiid  penoo 
aa  a  party  on  tlie  gronnd  of  ita  omianon  by  miatake  or  frand,  vnles  ndi 
miatake  or  frand  ia  clearly  ahown. 

A,  haling  contracted  with  the  defendant  company  to  oonstnict  its  nad 
and  foratBh  the  iron  therefor  and  to  receive  Nortn  Carolina  Btate  bonds  in 
payment,  made  a  contract  with  the  plaintilb  for  the  iron  required,  paifmeni 
to  be  made  in  bonda  of  the  same  claas.  A  contract  was  then  made  by  A,  the 
plaintiib  and  the  Preaident  of  the  defendant  coinpany,  proyidiog  for  the  de- 
poait  of  bonda  in  a  bank  and  their  witiidrawal  on  the  joint  order  of  the  pirdes 
to  pay  the  plaintiffs  for  said  iron.  E^M,  thataaid  laat-namedoontnctdid 
not  operate  to  make  the  defendant  company  a  party  to  the  contract  between 
A  ana  the  plaintiffs. 

Appeal  from  the  Circuit  Court  of  the  United  StateB  for  the 
Western  District  of  North  Carolina. 

Mart  Staples  and  A.  H.  Oa/rlomd  for  appellants. 
E.  R.  Robinson  and  T.  C.  FvUer  for  appellees. 

Woods,  J.— The  bill  was  filed  October  18, 1878,  by  Hennan  K. 
Baltzer  and  William  G.  Taaks,  the  appellants,  against  the  fialeigli 
FAcn.  & .  Augusta  Air-I^ne  R.   Co.,   a  corporation  of  tLe 

State  of  North  Carolina,  and  others,  for  a  decree  against  the  rail- 
road company  for  $93,615.62,  with  interest  thereon,  from  November 
2, 1868,  that  sum  beins  the  balance  due  them,  as  the  plaintiffs 
aileffed,  for  iron  furnished  the  Chatham  R.  Co.,  whoee  name. 
on  December  1, 1871,  was  changed  by  an  act  of  the  legislatnn? 
of  North  Carolina  to  the  name  under  which  the  company  is  sm^ 
in  this  case.  The  Chatham  R.  Co.  was  authorized  to  build  a  rail- 
road from  Raleigh  to  the  South  Carolina  State  line.  To  help  the 
company  to  construct  its  road,  the  State  of  North  Carolina,  by  an 
ordinance  of  its  convention  passed  on  March  11,  1868,  authomeu 
its  public  treasurer  to  issue  to  the  company  bonds  of  the  State  t\^r 
$1,200,000,  and,  by  an  act  of  its  general  assembly  passed  August  15 
of  the  same  year,  authorized  the  same  officer  to  issue  to  tbe  cop 
pany  other  bonds  of  the  State  for  the  additional  sum  of  $2,000j>> ' 
The  bonds  of  both  issues  were  for  $1000  each,  were  payable  in  C' 
years,  and  were  secured  by  a  like  amount  of  bonds  of  the  oompacj 
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deposited  with  the  pnbh'c  treasnrer,  and  were  also  secured  by 
statutory  liens  and  by  mortgages  on  the  franchises  and  property  of 
the  company.  On  September  1,  1868,  the  company  had  received 
the  $1,200,000  anthorized  by  the  convention,  and  on  October  19, 
1868,  the  company  having  complied  with  the  conditions  prescribed 
by  the  act  of  tue  general  assembly,  the  $2,000,000  in  bonds  of  the 
State  anthorized  by  the  general  assembly  were  delivered  to  it.  On 
September  1,  1868,  the  defendant  John  F.  Pickrell,  who  was  a 
resident  of  the  city  of  New  York,  doing  business  in  Wall  Street  as 
a  banker  and  broker,  and  being  in  good  credit,  made  an  offer  in 
writing,  in  which  he  represented  himself  and  John  D.  Whitford, 
of  North  Carolina,  to  W.  J.  Hawkins,  the  president  of  the  Ohat- 
ham  R.  Co.,  to  do  the  entire  work  on  the  Chatham  B.,  such 
as  grading,  snperstmctnre,  and  masonry,  and  fnm}sh  all  ma- 
terial for  tne  same,  including  the  iron  rails,  and  to  take  the  State 
bonds  in  payment.  This  proposition  was  accepted  by  resolution 
adopted  by  the  board  of  directors  of  the  railroad  company  on 
September  4,  1868.  The  firm  of  Greenleaf,  Norris  &  Co.  and 
Charles  Qonld,  of  New  York,  were  interested  with  Pickrell  and 
Whitford  in  the  performance  and  profits  of  the  contract. 

Having  thus  oohnd  themselves  to  build  the  railroad  and  furnish 
the  iron,  Pickrell  and  Whitford  began  negotiations  for  the  pur- 
chase of  the  iron  with  Schepeler  &  Co.,  a  firm  engaged  in  the  iron 
trade  in  New  York.  This  latter  firm  asked  Baltzer  &  Taaks,  the 
plaintiffs,  to  join  them  in  a  contract  to  sell  the  iron,  which  they 
agreed  to  do.  The  parties,  Pickrell  and  Whitford  on  one  side,  and 
Schepeler  &  Co.  and  Baltzer  &  Taaks  on  the  other,  met  at  the 
office  of  the  counsel  of  Baltzer  &  Taaks,  in  New  York,  and,  in  the 
presence  of  and  with  the  concurrence  of  the  counsel,  a  draft  of  the 
intended  contract  for  the  purchase  and  sale  of  the  iron  was  made. 
In  the  draught  the  names  of  Pickrell  and  Whitford  both  appealed 
as  parties  of  the  second  part.  This  paper  was  taken  by  r^ickrell 
and  Whitford,  who  said,  so  the  plaintiffs  alleged,  that  they  must 
send  it  to  W.  J.  Hawkins,  president  of  the  Chatham  R.  Co. 
Afterwards  the  paper  was  returned  to  Baltzer  &  Taaks,  with 
various  changes^  amon^  which  was  the  dropping  of  the  name  of 
Whitford,  because  he  oeclined  to  sign  the  contract  as  a  party.  From 
this  paper  the  final  agreement  between  the  parties,  dated  comtbact  fob 
September  11,  1868,  was  drawn  up  by  the  counsel  of  "^"• 
Baltzer  &  Taaks,  and  was  dated  and  executed  September  11, 1868. 

The  introduction  t6  this  contract  was  as  follows:  "This  agree- 
ment, made  this  eleventh  day  of  September,  one  thousand  eight 
hundred  and  sixty-eight,  by  and  between  Messieurs  Schepeler  & 
Co.  and  Messieurs  Baltzer  &  Taaks,  of  the  city  of  New  York, 
parties  of  the  first  part,  and  John  F.  Pickrell,  also  of  the  city  of 
New  York,  party  oi  the  second  part,  witnesseth." 
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By  it  the  parties  of  the  first  part  agreed  to  sell  and  deliver  to  the 
party  jof  the  second  part,  and  the  party  of  the  second  part  agi-eed 
to  pnrchase  and  receive  of  the  parties  of  the  first  part,  10,000  tons 
of  English  or  Welsh  iron  rails,  at  the  price  of  $79.36  per  ton.  The 
contract  then  proceeded  thus :  "  The  iron  is  to  be  paid  for  as  fol- 
lows :  "  The  party  of  the  second  part  is  to  deposit  with  the  Conti- 
nental National  loank,  on  or  before  the  execution  of  this  agree- 
ment, such  an  amount  of  the  bonds  of  the  State  of  North  Carolina 
as  will,  at  the  market  price  on  the  day  of  deposit,  be  equal  to  the 
whole  purchase  money  for  the  said  ten  thousand  tons  of  iron,  and 
fifteen  per  cent  in  addition  thereto,  which  margin  of  fifteen  per 
cent  is  to  be  kept  good  until  the  full  performance  of  this  contract. 
The  said  bonds  are  to  be  held  by  said  bank,  subject  to  the  joint 
order  of  the  parties  of  the  first  and  second  parts  and  William  J. 
Hawkins,  or  nis  attorney,  or  the  survivora  of  said  parties  respeo> 
tively.  On  the  presentation  of  a  warehouse  receipt  or  ship's  de- 
livery order  for  any  lot  of  said  iron,  the  party  of  the  second  part 
and  said  William  J.  Hawkins,  or  the  survivor  of  them,  are  to  join 
with  the  parties  of  the  first  part  in  drawing  an  order  on  said  bank, 
in  favor  of  the  parties  of  the  first  part,  for  so  many  of  the  eaid 
bonds  as  will,  at  the  mai'ket  price  thereof  on  the  day  of  drawing, 
equal  the  sum  payable  for  such  lot  of  iron  at  the  price  of  seventy- 
nine  dollars  and  thirW-six  cents  per  ton  as  aforesaid,  or  pay  that 
amount  in  money.  Upon  presentation  of  a  bill  of  lading  for  any 
lot  of  such  iron  placed  on  snipboard  for  transportation  to  the  port 
of  New  York  or  Norfolk,  Virginia,  the  party  of  the  second  part 
and  the  said  Hawkins,  or  the  survivor  of  them,  shall  join  with  the 
parties  of  the  first  part  in  drawing  an  order  on  the  said  bank,  in 
favor  of  the  said  parties  of  the  first  part,  for  so  many  of  said  bonds 
as  will,  at  the  market  price  thereof  on  the  day  of  drawing,  equal 
the  sum  due  for  the  iron  mentioned  in  the  bill  of  lading  at  forty- 
nine  dollars  and  forty-six  cents  per  ton.  The  balance  payable  for 
such  iron,  namely,  twenty-nine  dollars  and  ninety  cents  per  ton, 
shall  be  paid  in  liKe  manner  on  the  arrival  of  the  vessel  containing 
the  same  at  the  port  of  New  York  or  the  port  of  Norfolk.  Notice 
shall  be  given  to  the  party  of  the  second  pai*t,  or  his  personal  rep- 
resentatives, of  the  arrival  of  any  ship  containing  iroq,  and  he  or 
they  are  to  be  ready  to  receive  the  same  whenever  ship  is  ready  to 
discharge," 

The  contract  further  provided  that  "  in  the  event  of  the  death  of 
said  party  of  the  second  part,  and  no  appointment  of  a  personal 
representative  at  the  time  notice  is  required  to  be  given,  notice 
might  be  given  to  Hawkins;  and  "  if  at  any  time  the  party  of  tlie 
second  part,  or  his  personal  representative,"  or  the  said  Hawkins 
or  his  attorney,  or  the  survivor  of  them,  should  refuse  to  join  in 
drawing  an  order  for  the  amount  due  for  iron,  the  parties  of  the 
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first  part  might  retain  the  warehouse  receipt  and  sell  the  iron  for 
which  payment  had  been  refused  "  for  ana  on  account  of  the  party 
of  the  second  part,  or  his  personal  representatives,"  who  should  be 
liable  to  reimburse  the  parties  of  the  fii*st  part  any  loss  from  such 
resale,  and  notice  of  intention  to  sellshouldbe  given  *'by  deppsit- 
ing  the  same  in  the  general  post-office,  in  the  city  of  New  York, 
addressed  to  the  party  of  the  second  part,  or  his  personal  repre- 
sentatives, or  the  said  William  J.  Hawkins,  in  the  event  of  the  death 
of  the  said  party  of  the  second  part,  and  the  non-appointment  of 
any  personal  representative,  in  the  city  of  New  YorK.'* 

The  contract  also  contained  the  following  stipulation :  ^^  It  is 
understood  that  the  said  bonds  are  deposited  as  a  fund  out  of  which 
to  pay  for  said  iron,  and  that  the  parties  of  the  first  part  are  to 
have  a  lien  on  the  same,  for  the  faithful  performance  of  this  con- 
tract  on  the  part  of  the  party  of  the  second  part,  but  it  is  also 
understood  that  the  parties  of  the  first  part  do  not  look  solely  to 
the  said  bonds  for  payment ;  and  if  for  any  reason  tliey  should  at 
any  time  fail  to  constitute  a  fund  for  payment,  the  parties  of  the 
first  part  are  nevertheless  to  be  paid  for  iron  at  the  same  rates  and 
times  as  hereinbefore  provided.  The  party  of  the  second  part  re- 
serves the  right  to  sell  any  or  all  of  the  bonds  deposited  with  said 
bank,  and  in  case  of  sale  the  money  realized  for  the  same,  or  a 
sufficient  amount  to  cover  the  price  of  all  said  iron,  and  fifteen  per 
cent  in  addition  thereto,  shall  be  placed  with  said  bank  on  the 
same  terms,  and  represent  the  said  bonds  for  all  the  purposes  of 
this  contract.  The  said  bank  shall  deliver  the  bonds  sold  on  the 
presentation  and  delivery  of  such  joint  order  as  aforesaid.  The 
parties  of  the  first  part  shall  have  their  election  to  draw,  in  pay- 
ment for  iron,  bonds,  or  money,  the  proceeds  of  bonds,  if  any  shall 
have  been  substituted  in  the  place  of  bonds  sold." 

The  contract  concluded,  and  was  signed  and  witnessed,  as  fol- 
lows: "In  testimony  whereof,  the  said  parties  to  these  presents 
have  hereunto  subscribed  their  names  the  day  and  year  first  herein- 
before  written. 

"SOHEPELEB  &   Co., 

"  By  John  T.  Sohbpeleb. 
^^Baltzer  &  Taaks, 

"ByH.  R.  Baltzkr. 
John  F.  Piokrell. 

^^  In  presence  of  George  H.  Sturr." 

The  contract  was,  after  its  execution,  acknowledged,  in  the  city 
of  New  York,  on  September  24, 1868,  by  the  parties  who  signed 
it,  before  George  H.  Sturr,  a  notary  public  of  New  York  county. 
Afterwards,  but  on  the  same  day,  W .  J.  Hawkins  executed  a  paper 
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bearing  the  same  date  as  the  contract  aboTe  mentioned,  which 
opened  with  the  following  recital :  "  Whereas,  Messrs.  Sdiepder 
&  Co.  and  Baltzer  &  Tadcs  and  John  F.  Pickrell  have  entered 
into  an  agreement  of  even  date  herewith,  by  which  means  the  said 
Schepeler  &  Co.  and  Baltzer  &  Taaks  agree  to  sell  and  deliver,  on 
certain  terms  therein  mentioned,  ten  thousand  tons  of  iron  ndk  to 
the  said  John  P.  Pickrell." 

£7  this  second  contract  Hawkins  stipnlated  as  follows:  ^^That 
fourteen  hundred  bonds  of  the  State  of  Korth  Carolina,  each  for 
^  $1000,  numbered  from  1600  to  3000  inclusive,  which 
TO  are  now  on  deposit  in  the  Continental  Bank  of  the  dty 
of  New  York,  subject  to  mv  order  as  president  of  the 
Chatham  B.  Co.  of  North  Carolina,  shall  remain  on  deposit  in  said 
bank,  subject  to  the  joint  order  of  the  parties  mentioned  in  the 
said  contract,  as  therein  provided,  while  said  contract  is  being  per- 
formed, for  the  purpose  of  providing  for  the  payment  of  said  iron, 
and  as  security  fx>r  tne  performance  of  said  contract  as  therein  pro- 
vided ;  and  I  agree  to  unite  in  drawing  the  orders  therein  pro- 
vided for  at  the  times  and  in  the  manner  therein  set  forth:  pro- 
vided, however,  that  it  is  hereby  distinctly  understood  and  agreed 
that  whenever  any  delivery  of  said  bonds  is  to  be  made,  and  anj 
order  for  such  delivery  is  required  pursuant  to  said  contract,  I  am 
to  have  the  option  and  right  to  pay  in  money  the  sum  nayahle 
under  said  contract  for  the  iron,  in  respect  to  which  such  aeliv^ 
of  bonds  is  required  at  the  contract  price ;  .  .  .  and  upon  sm 
money  payments  being  made  by  me,  I  shall  have  the  right  to  with- 
draw from  deposit  the  bonds  which  otherwise  would  have^  been 
delivered  under  said  contract,  and  such  bonds  shall  be  delivered 
to  me  by  said  Continental  National  Bank  on  the  presentation  of 
such  joint  order  as  aforesaid ;  such  option  and  riglit  to  be  exer- 
cised by  me  within  five  days  after  bein^  notified  in  the  manner 
provided  in  the  contract  of  the  right  of  said  parties  of  the  first 
part  therein  named  to  a  delivery  of  bonds  pursuant  thereto.    It  i^ 
also  hereby  expressly  provided  that  in  case  of  loss  of  the  iron,  or 
any  part  thereof,  on  shipboard  between  the  port  of  shipment  and 
the  port  of  entry  or  delivery,  all  payments  made  on  account 
thereof  are  to  be  refunded  by  said  Schepeler  &  Co.  and  Baltzer  4 
Taaks  as  soon  as  such  loss  is  ascertained/' 

This  contract  was  signed  "  W.  J.  Hawkins,  president  Chatham 
E.Co»  . 

These  two  contracts  were  designated  in  the  record,  respectively, 
as  "  A"  and  "  B." 

On  October  12,  1868,  there  were  delivered  to  John  F.  Pickrell, 
by  Schepeler  &  Co.  and  Baltzer  &  Taaks,  under  this  contract  with 
him,  630  tons  of  iron  rails,  and  on  November  2d  following,  in 
three  lots,  2104  tons.    The  630  tons  delivered  October  12,  i86S, 
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were  paid  for,  before  any  North  Carolina  bonds  were  issued  or  re- 
ceivea  in  New  York,  by  the  check  of  Greenleaf,  Norris  &  Co.  for 
$63,593.46.  This  more  than  paid  for  the  iron,  and  left  a  balance 
dne  Pickrell  of  $11,794.27,  which  was  settled  with  him  afterwards. 
The  three  deliveries  made  on  November  2d,  the  price  of  which 
was  $167,098.73,  were  paid  for  in  part  by  the  check  of  Greenleaf, 
Norris  &  Co:  for  $75,000,  which  was  cashed,  leaving  a  balance  of 
$92,098.73.  For  this  balance  Baltzer  &  Taaks  received  from 
Pickrell,  between  November  2d  and  November  20th,  150  North 
Carolina  State  bonds  of  $1000  each. 

The  validity  of  the  bonds  of  the  State  of  North  Carolina  issued 
by  aathority  of  the  ordinance  of  the  convention  of  March  11, 1868, 
and  the  act  of  the  general  assemblv  of  August  15,  yauiutt     w 

1868,  having  been  questioned  in  the  latter  part  of  the  "^"^ 
year  1868,  they  became  discredited,  and  both  the  railroad  company 
and  Pickrell  were  embarrassed  thereby.     The  contract  between 
Pickrell  and  the  railroad  company  was  changed,  and  the  length  of 
the  road  to  be  bnilt  by  Pickrell  was,  by  contract  dated  March  6, 

1869,  reduced.  Under  the  contract  as  amended  he  built  the  rail- 
road from  Baleigh  to  Haw  Biver,  a  distance  of  30  miles,  furnish- 
ing therefor  the  iron  rails.  The  company  paid  him  in  full  for  the 
rauB  and  for  constructing  the  road.  In  consequence  of  the  em- 
barrassment resulting  to  Pickrell  from  the  discrediting  of  the 
North  Carolina  bonds,  no  iron  was  received  by  him  after  Novem- 
ber 2, 1868,  from  Baltzer  &  Taaks  on  the  contract  of  September 
11,  1868;  and  on  August  11, 1869,  Baltzer  &  Taaks,  by  a  letter 
of  that  date  addressed  to  Pickrell,  released  him,  as  far  as  they 
were  concerned,  "  from  obligations  of  receiving  any  more  iron 
under  contract  dated  eleventh  September,  1868,  and,'^  they  added, 
"  we  consider  the  same  as  closed."  The  balance  sued  for  was, 
therefore,  for  iron  delivered  on  November  2,  1868. 

The  bill  in  this  case  was  based  on  the  assumption  and  averment 
that  the  Chatham  K.  Co.  was  a  party  to  the  contract  of  September 
11, 1868,  designated  "  A,"  and  that  all  the  stipulations  ^^^ 
therein  made  by  Pickrell  were  made  by  him  for  the  pbatsrs  or 
railroad  company,  acting  by  its  authority  and  in  its  be- 
half, and  that  the  Chatham  B.  Co.  was  the  party  of  the  second 
part  to  the  contract,  and  not  Pickrell ;  that  the  contract  was  to  be 
construed  together  with  and  as  a  part  of  the  agi*eement  of  the 
same  date  signed  by  W.  J.  Hawkins,  president  Chatham  R.  Co., 
and  designated  ^^  B ;"  and  that,  under  tne  terms  of  these  contracts, 
the  railroad  companv  had  purchased  and  i*eceived  from  and  used 
2734  tons  of  iron  rails,  on  which  there  remained  unpaid  and  due 
to  the  plaintijSs  the  sum  of  $93,615.57,  with  interest  from  Novem- 
ber 2,  1868.  The  bill  prayed  that  the  contract  "A"  might  be  re- 
formed and  corrected  by  the  substitution  of  the  name  of  the 
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Baleigh  &  Augusta  Air-line  B.  Co.,  formerly  called  the  Chatham 
R.  Co.,  for  the  name  of  John  F.  Pickrell,  who,  it  was  alleged,  as 
the  agent  of  said  company,  nominally  signed  such  agreement  as 
its  procurement  and  request,  and  for  its  benefit  and  advantage,  and 
that  said  agreement,  when  so  reformed,  might  be  enforced  as  the 
agreement  and  undertaking  of  the  i*ailway  company,  the  same  as 
if  its  name  had  been  signed  thereto  and  its  corpoi-ate  seal  affixed. 
The  bill  further  prayed  for  a  decree  against  the  Raleigh  and 
Augusta  Air-line  K.  Co.  for  the  said  sum  of  $93,615.57,  ana  inter- 
est thereon  from  November  2,  1868,  with  the  right  to  enforce  a 
first  lien  therefor  on  all  the  franchises,  estate,  and  property  of  tlie 
railroad  company.  The  answers  of  the  defendants,  under  oath, 
were  called  for. 

The  railroad  company  answered  under  its  corporate  seal,  and 
Hawkins  and  Whitford  under  oath.  Pickrell  failed  to  answer,  and 
a  decree  pro  cotifesao  was  taken  against  him.  The 
railroad  company  averred  in  its  answer  tlrnt  it  was  not 
a  party  to  the  contract  of  September  11, 1868,  desig- 
nated "  A ;"  that  JPickrell  was  not  its  agent,  and  had  no  power  or 
authority  to  enter  into  said  contract,  or  any  other  contract  for  it; 
that  the  contract  "B"  was  signed  by  the  defendant  Hawkins  to 
enable  Pickrell  to  carry  out  the  contract  "  A,"  which  he  bad  pre- 
viously made  with  the  plaintiflEs,  by  which  he  expected  to  procnre 
the  iron  for  the  defendant  company's  road,  and  with  no  purpose 
to  become '  a  party  to  the  conti-act  "  A,"  or  to  bind  the  railroad 
company  thereby.  The  answer  of  the  railroad  company  farther 
averred  that  Pickrell  had  paid  the  plaintiflEs  for  all  iron  delivered 
by  them  under  their  contract  '^  A,"  and  that  the  company  had  paid 
Pickrell  for  all  work  done  and  materials  fumished  by  him,  includ- 
ing iron,  under  his  construction  contract  with  the  company,  and 
pleaded  the  North  Carolina  statute  of  limitation  of  three  years  in 
oar  of  the  olaintiflb'  suit. 

Whitfora  answered  that  when  the  contract  "  A  *'  was  made  and 
wiiRvoBD*iA]h  executed  he  was  not  the  agent  of  the  defendant  com- 
■^'^  pany  to  make  or  execute  the  same,  or  for  any  pnrpoee, 

and  did  not  represent  himself  to  be  so  to  the  plaintiff;  and  that 
he  was  not  a  party  to  said  contract  or  interested  therein. 

Hawkins  in  his  answer  denied  that  Pickrell  was  the  agent  of 
the  defendant  company,  or  that  he  had  any  authority  to  make  ar.r 
^.  contract  in  behalf  of  the  company  for  the  purchase  of 
iron,  and  averred  that  Pickrell  made  the  contract  for 
himself  to  procure  iron  to  perform  his  own  contract  with  the  rail- 
road company:  He  denied  that  the  contract  "  B,''  signed  br 
himself  as  president  of  the  Chatham  R,  Co.,  was  a  part  o£ 
the  contract  "  A,"  but  averred  that  it  was  a  separate  and  inde* 
pendent  contract,  made  by  him  to  enable  Pickrell  to  pay  for  the 
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iron  wlucL  he  Lad  purchased  from  Baltzer  &  Taaks  and  Scbepeler 
&  Co.,  and  that  the  two  contracts  were  not,  at  the  time  of  their 
execution,  regarded  by  any  of  the  parties  thereto  as  forming  parts 
of  the  same  contract,  but  as  distinct,  each  binding  upon  the  party 
or  parties  signing  the  same,  and  upon  him  or  them  alone,  and  that 
he  had  fully  performed  every  part  of  the  agreement  "  B"  signed 
by  him. 

To  these  answers  replications  were  filed  by,  the  plaintifb.  Upon 
final  hearing  the  circuit  court  dismissed  the  bill,  and  the  plaintiffs 
appealed. 

It  is  plain  that  'the  relief  prayed  for  by  plaintijSs  in  their  bill  of 
complaint  cannot  be  granted  unless  they  establish  the  fact  that  the 
Chatham  B.  Co.  contracted  with  them  for  the  purchase  of  iron 
rails,  and  that  the  rails  were  delivered  by  them*to  the  railroad  com- 
panv  and  have  not  been  paid  for. 

The  agreements  set  out  in  the  record  do  not  show  upon  their 
face  any  contract  bv  which  the  railroad  company  agree 
to  purcLase  iron  rails  of  the  plaintiffs.  The  plaintiffs,  SSlSIS^ 
however,  insist  that,  taking  contracts  "A"  and  "B" 
together,  and  construing  them  as  one  contract,  an  agree- 
ment of  the  railroad  company  to  buv  10,000  tons  of  iron  from  the 
plaintiffs  can  be  made  out.  We  think  otherwise.  If  both  con- 
tacts had  been  written  on  the  same  sheet  of  paper  and  executed 
at  the  same  time,  that  fact  would  not  have  changed  the  obligations 
which  the  parties  assumed.  Beading  both  contracts,  it  appears 
that  the  plaintiffs,  the  parties  of  the  first  part,  sold  and  agreed  to 
deliver  to  Pickrell  10,000  tons  of  iron  rails.  Pickrell  agreed  to 
receive  the  rails,  and  pav  for  them  at  a  certain  price  in  bonds  of 
the  State  of  North  Carolina,  and  Hawkins,  as  agent  of  the  Chat- 
liam  R.  Co.,  agreed  to  join  with  the  other  parties  in  an  order  for 
the  withdrawal  of  the  bonds  from  their  place  of  deposit,  to  be 
handed  over  to  Pickrell,  and  by  him  handed  over  to  the  plaintiffs. 
In  this  manner  the  debt  of  the  company  to  Pickrell,  and  the  debt 
of  Pickrell  to  the  plaintiffs,  for  the  iron,  would  be  paid.  There  is 
nothing  in  either  of  the  two  contracts,  considered  separately  or  as 
one,  which  discloses  any  contract  between  the  plaintiffs  and  the 
railroad  company  for  the  sale  and  purchase  of  ii-on.  On  the  con- 
trary,  contract  ^^  A  "  is  a  contract  for  the  sale  and  purchase  of  iron, 
to  which  the  plaintiffs  and  Schepeler  &  Co.,  on  one  part,  and  Pick- 
rell, on  the  other,  were  the  only  parties,  and  Exhioit  ^^  B  "  opens 
with  a  recital  of  the  fact  that,  by  contract  ^'  A,"  the  plaintiffs  and 
Schepeler  &  Co.  had  agreed  to  sell  and  deliver  to  Pickrell  10,000 
tons  of  iron  rails.  The  railroad  company  was  not  mentioned  in 
contract  "  A,"  and-  all  that  it  agreed  do  by  contract  "  B  "  was  to 
unite  in  an  order  for  the  bonds.  But  the  plaintiffs  contend  that 
the  two  contracts  are  to  be  so  read  that  Pickrell,  who,  according  to 
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contract  '^  A,"  agreed  to  buy  and  pay  for  10,000  tons  of  iron,  is 
not  to  buy  the  iron  or  pay  for  it,  or  do  anything  which  the  con- 
tract requires  hira  to  do,  but  that  the  railroad  company,  which  is 
not  named  as  a  party  to  it  at  all,  is  to  do  everything  which  the 
contract  requires  of  tickrell. 

On  the  theory  tliat  the  two  contracts  were  one  contract,  to  which 
the  railroad  company  and  not  Pickrell  was  a  party,  the  inquiry  is 
coMSTBucnoN  pertinent — what  was  the  necessity  of  its  execution  by 
OF  ooimucw.  Pickrell  at  all,  when  it  was  signed  by  Hawkins,  the 
president  of  the  company,  and  why  should  the  railroad  com- 
pany, having  two  agents  fully  authorized  to  make  the  entire 
contract,  execute  one  part  of  it  by  one  agent,  and  the  other 
part  by  the  other?  In  the  light  of  the  surrounding  circum- 
stances, the  meaning  of  the  two  contracts  is  plain  and  is  not  open 
to  construction,  especially  to  a  construction  which  relieves  one 
party  of  all  the  obligations  assumed  by  him  and  puts  them  upon 
another,  who  had  not  assumed  them  at  all.  Pickrell  having  made 
a  contract  with  the  railroad  company  to  construct  its  road  and  fur- 
nish the  iron  therefor,  and  to  taKe  his  pay  in  Korth  Carolina  State 
bonds,  makes  another  with  the  plaintim  for  the  iron,  and  agrees 
to  pay  for  it  with  the  same  class  of  bonds  which  he  was  to  receive 
from  the  railroad  company.  Kow,  in  order  to  secure  to  the  plain- 
tiffs their  pay  for  the  iron  sold,  and  Pickrell  pay  for  his  work  done 
and  materials  furnished,  and  to  protect  the  railroad  company  from  a 
misappropriation  of  its  State  bonds,  the  contract  ^^  A  "  provided 
that,  upon  presentation  of  a  warehouse  receipt  or  ship's  delivery 
order  for  any  lot  of  iron,  all  three  parties — the  plaintiffs,  Pickrell, 
and  Hawkins,  the  president  of  the  railroad  company — sliould  join 
in  an  order  for  the  withdrawal  from  the  bank  of  so  many  bonds  as 
would  pay  for  such  lot  of  iron.  It  was  because  the  railroad  com- 
pany was  not  a  party  to  contract  "A"  that  the  contract  "  B  "  was 
executed  by  Hawkins,  its  president,  whereby  he  agreed  to  Join  in 
an  order  for  the  withdrawal  of  bonds  when  the  plaintiffs  were 
entitled  to  them  by  the  terms  of  their  contract  "  A  "  with  Pick- 
rell.  It  is  plain,  therefore,  that,  as  they  stand,  the  contracts 
mean,  what  their  language  imports,  that  Pickrell  contracted  with 
the  plaintiffs  for  the  purchase  of  the  iron,  and  the  railroad  com- 
pany did  not. 

But  the  plaintife  contend  that  contract  "  A  "  should  be  reformed 
by  substituting  therein  the  name  of  the  defendant  railroad  com- 
pany, the  real  party  of  the  second  part,  for  the  name  of 
of'^'^iSSIcp  John  F.  Pickrell,  and,  being  thus  reformed,  that  they 
^  ai-e  entitled  to  the  further  relief  prayed  in  their  bill. 

To  entitle  the  plaintiffs  to  this  relief,  they  must  show  that  the 
name  of  Pickrell,  as  the  party  of  the  second  part,  was  inserted, 
and  the  name  of  the  railroad  company  left  out  of  the  contract,  by 


CONSTRUCTION— BBFOBH  OP  CONTRACT.       863 

mistake  or  fraad.  In  saoh  a  case,  it  is  well  settled  that  equity 
would  reform  the  contract,  and  enforce  it,  as  reformed,  if  the  mis- 
take or  fraud  were  shown.  Bradford  v.  Union  Bank,  13  How.  66 ; 
O'Neil  V.  Teague,  8  Ala.  345.  But  the  mistake  must  be  clearly 
shown.  If  the  proofs  are  doubtful  and  unsatisfactory,  and  if  the 
mistake  is  not  made  entirely  plain,  equity  will  withhold  relief. 
Shelbume  v.  Inchiquin,  1  iBrown,  Cn.  338;  Henkle  v.  Boyal 
Assur.  Co.,  1  Yes.  8r.  817 ;  Oillespie  v.  Moon,  2  Johns.  Ch.  586 ; 
Lyman  v.  United  Ins.  Go.,  Id.  630 ;  Clopton  v.  Martin,  11  Ala. 
187 ;  Stockbridge  Iron  Co.  v.  Hudson  Iron  Co.,  107  Mass.  290. 
Even  without  die  application  of  this  strict  rule  the  case  of  the 
plaintifEs  fails. 

In  the  first  place,  there  is  no  averment  in  the  bill  that  the  name 
of  Pickrell  was  inserted  in  the  contract  by  mistake  or  fraud  for 
tliat  of  the  railroad  company ;  and,  as  far  as  the  record 
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shows,  the  plaintiffs  never  asserted  in  any  way  that 
such  was  the  case  until  after  the  bringing  of  this  suit,  $£^.  "*  ^'' 
more  than  10  years  subsequently  to  the  execution  of 
the  contract.  The  facts  already  stated  and  not  disputed  show  that 
there  was  no  fraud  or  mistake  in  draughting  the  contract.  Both 
the  ori^nal  draught  and  the  final  contract  were  drawn  under  ^he 
supervision  of  counsel  for  the  plaintiffs,  and  the  latter  was  signed 
by  the  parties  on  September  11,  1868,  and  nearly  two  weeks  later 
was  acknowledged  by  them  before  a  notary  public.  The  record 
shows  that  the  plaintiffs,  so  far  as  the  contract  was  carried  out,  per- 
formed it  precisely  as  its  terms  i*equired.  The  iron  delivered  was 
delivered  to  Pickrell,  the  payments  made  were  made  by  Pickrell 
and  receipted  for  to  him,  the  accounts  in  reference  to  the  business 
were  kept  in  his  name  on  the  books  of  the  plaintiffs,  and  overpay- 
ment made  on  the  iron  delivered  was  retmiied  to  him,  and  a  nnal 
settlement  and  adjustment  of  the  business,  and  a  statement  of  the 
account  of  the  plaintiffs  with  him  arising  out  of  the  contract,  were 
made  nearly  a  year  after  the  last  deliverv  of  iron. 

It  is  necessary,  in  order  to  sustain  their  contention  that  the  name 
of  Pickrell  was  inserted  in  the  contract  when  that  of  the  railroad 
company  should  have  been,  for  the  plaintiffs  to  show  pj^j^^^j^ 
that  Pickrell  was  the  agent  of  the  railroad  company,  aokkt  of  bau! 
authorized  by  it  to  make  the  contract,  and  that  he  used  ^^^  co»^j^- 
his  own  name  in  the  contract  instead  of  the  name  of  his  principal. 
There  is  no  proof  in  the  record^  to  show  that  the  defendfant  com- 
pany ever  authorized  Pickrell'to  act  as  its  ageni  in  any  matter 
whatever;  on  the  contrary,  it  is  established  beyond  question,  that 
Pickrell  was  not  the  agent  of  the  railroad  company.  The  com- 
pany denies  it  in  its  answer;  Hawkins,  the  president  of  the  com- 
pany, denies  it ;  Whitford,  the  associate  of  Pickrell,  denies  it ;  and 
PicKrell  himself  does  not  assert  the  contrary,  and  he  swears  he  did 
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not,  ia  parcliasing  the  iron  of  the  plaintifEs,  represent  hir 
Whitf ord  to  be  tne  ageut  of  the  railroad  company.  Ther 
proof  in  the  record  wuich  tends  to  rebnt  this  evidence ;  on 
trary,  all  the  dealings  of  the  plaintiSs  with  Pickrell,  the  let 
counts,  payments,  and  settiemente  relating  to  the  contrat 
show  that  Ftdtrell  was  acting  for  himself,  and  the  plaintiff 
deratood  it,  and  that  the  contract  was  what  it  parporte  on 
and  in  all  its  provieions  to  be,  namely,  the  contract  of  Ficb 
not  of  the  railroad  company. 

If  John  F.  Pickrellj  party  of  the  second  part  in  contr&i 
means  the  Chatham  K.  Co.,  then  the  execution  of 
picnnx-j]  "  B "  was  a  vain  and  futile  act.  It  is  onl 
tSSd  tosrI'co  theory  that  Pickrell,  and  not  the  railroad  comp: 
the  party  of  the  eecond  part  in  contract "  A,"  that  the  i 
for  contract  "B"  becomes  apparent.  For  the  railroad  c 
having,  according  to  the  contention  of  plaintifie,  coneente 
methi»i  for  the  withdrawal  of  the  bonds  provided  in  contra 
it  waB  bound  and  protected  thereby,  and  there  v/as  no  nece 
the  preparation  and  execution  of  another  contract,  wher 
railroad  company  bound  iteelf  to  aabBtantially  the  same  th 
ia  also  apparent  upon  the  most  cursory  reading  of  oontn 
that  the  Bubetitntion  of  the  name  of  the  railroad  company 
of  Pickrell  would  render  several  of  its  provisions  nugatory 
poBsible  of  execution,  and  the  paper  generally  incongrm 
absurd.  But  if  anything  further  were  needed  to  show  In 
less  is  the  contention  of  tlie  plainti&that  the  nameof  Picl 
inserted  in  the  contract  "A  in  place  of  that  of  the  rai!n> 
pany  by  mistake  or  fi'aud,  it  is  found  in  the  deposition  of 
one  of  the  plaintiffs,  who  testifies  that  contract "  A  "  was  ] 
coim  or  by  the  couusel  of  the  plaintiSs,  and  that  the  c 
Sot""  osTiu  "  -^  "  ^'^'i  "  B "'  express  in  exact  words  the  fin: 
co!iT«ior.  ment  of  tlie  parties  with  reference  to  the  mat 
biiiced  therein.  As,  tlierefore,  the  contract  expressed  tl 
ment  of  the  parties,  no  court  has  power  to  change  it.  C 
equity  may  compel  parties  to  execute  their  agreements, ) 
no  power  to  make  agreements  for  them.  Hunt  v.  Bonsi 
1  Pet.  1. 

Tlie  evidence  which  was  offered  of  the  understanding 
Baltzer  and  Pickrell  that  the  covenants  of  Pickrell  were  t 
nants  of  the  railroad  company  was  inadmissible— First,  be 
■nouro*.  is  a  general  rule  tnat  when  a  contract  has  been 
to  tlie  form  of  a  document  or  series  of  documents,  no  evidi 
be  given  of  the  terms  of  such  contract,  except  the  documei 
and,  second,  the  railroad  company  could  not  be  bound  by  th 
standing  of  other  persons  to  which  it  was  not  a  party.  1 
covenant  of  the  railroad  company  appearing  upon  the  fac 
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papers  was  that  contained  in  contract  ^^B,"  and  that  covenant 
^lutzer,  one  of  the  plaintiSs,  and  Hawkins,  who  signed  it  as  presi- 
dent of  the  railroaa  company,  both  testified*  had  been  fuUj  per- 
formed.  The  plaintiffs,  tnerefore,  fail  in  the  first  step  necessary 
to  entitle  them  to  the  relief  prayed  by  their  bill, — they  show  no 
contract  between  themselves  and  the  railroad  company. 

Bat  their  case  must  fail  for  another  reason.  The  evidence  in  the 
record  shows  conclusively  that  the  plaintiffs  were  paid  by  Pickrell, 
in  accordance  with  the  terms  of  their  contract  witii  him,  for  all  the 
iron  bought  by  Pickrell  and  used  by  him  in  the  construction  of 
the  road  of  the  defendant  company. 

It  is  not  disputed  that  for  the  balance  now  sued  for  Baltzer  & 
Taaks  received  from  Pickrell,  between  November  2  and  Novembei^ 
20,  1868,  150  North  Carolina  bonds  of  $1000  each.  On  g,^^,,,^  ^ 
November  20th  they  reported  in  writing  to  Pickrell  acooumt- 
that  they  had  sold  100  ox  the  bonds  at  64  cents  on  the  ^^ 
dollar,  amounting  to  $62,493.40,  and  on  November  2l6t  that  they 
had  sold  the  remaining  50  bonds  for  63^  cents  on  the  dollar, 
amounting  to  $30,996.82,  "  producing  to  "  his  "  credit "  $93,490.22. 
The  proceeds  of  the  bonds,  with  the  overpayment  made  by  Pick- 
rell on  the  first  lot  of  iron  delivered,  more  than  paid  the  amount 
due  on  the  lots  delivered  November  2,  1868.  On  November  23, 
1868,  Baltzer  &  Taaks  stated  their  account  with  Pickrell,  which 
showed  there  was  due  to  him  on  account  of  overpayment  for  the 
iron  delivered  $937.44,  and  this  sum  tbev  paid  him  on  December 
S8,  1868.  By  a  final  balance-sheet,  made  out  by  themselves  in 
Septeml>er,  1869,  more  than  10  months  after  the  bonds  were 
received  by  them,  and  9  months  after  the  North  Carolina  bonds 
had,  according  to  the  averments  of  their  bill,  become  discredited 
and  of  little  value,  they  credited  Pickrell  with  the  amounts  for 
whicli,  on  November  20  and  21,  1868,  they  reported  that  the  bonds 
had  been  sold  by  them,  and  such  balance-sheet  showed  that  they 
had  been  paid  in  full  for  all  the  iron  furnished  by  them.  There  is 
DO  averment  in  the  bill  that  the  plaintiffs  did  not  sell  the  150  bonds 
as  they  reported  to  Pickrell  they  had  done,  or  that  they  still  have 
them  in  their  possession,  and  there  is  no  offer  to  return  them  either 
to  Pickrell  or  the  railroad  company.  These  facts,  considei*ed  in 
connection  with  the  further  fact  that  the  contract  for  the  sale  of 
the  iron  provided  that  payment  therefor  should  be  made  in  North 
Carolina  State  bonds,  leave  no  ground  for  the  contention  that  there 
is  anything  due  the  plaintiffs  from  any  one  for  the  iron  furnished 
under  contract  "  A." 

Therefore,  without  considering  the  fact  that  the  plaintiffs  have 
never,  either  in  their  bill  or  at  any  time,  tendered  back  the  150 
bonds  of  the  State  of  North  Carolina,  which  they  admit  they  re- 
ceived, on  account  of  the  iron  furnished,  or  the  fact  that  Bchepeler 
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The  track-laying  force  from  the  sonth  laid  the  track  tbroagb  the 
{Mtstnre,  and  met  the  force  from  the  north  several  miles  from  plain- 
tiS^B  farm,  and  the  two  working  ganes  connected  the  tracks  on  the 
evening  after  the  injury,  so  as  to  ma^e  a  through  line  between  the 
points  above  named.  From  the  time  the  track  was  laid  through 
the  pa8tni*e  np  until  the  injury  the  defendant  used  a  construction 
train,  which  made  two  round  trips  a  day  along  the  line  and  through 
the  pasture,  and  which  train  carried  iron  rails,  ties,  and  other  track- 
laying  materials.  The  oolts  were  injured  by  this  train.  The  right 
of  way  was  not  fenced,  and  the  jury  were  lully  warranted  in  find- 
ing that  the  animals  were  injured  by  reason  of  the  want  of  a  fence. 

The  court,  among  other  instructions  to  the  jury,  gave  the  follow- 
ing: No.  6.  ^^If  at  the  time  of  the  alleged  killing  and  injury  the 
defendant  had  completed  its  railroad  through  the  farm  of  plaintiff, 
80  that  it  was  running  a  construction  train  and  engine  over  the 
same  to  aid  in  the  completion  of  the  road  beyond  plaintiff's  farm, 
and  had  been  so  running  the  same  for  several  days  prior  to  the 
time  of  such  alleged  kilhng  and  injury,  then  it  was  a  corporation 
operating  a  railway,  within  the  meaning  of  the  law,  notwithstand- 
ing it  was  not,  and  had  not  been,  open  for  general  traffic,  or  for 
caririn^  freight  or  passengers  for  hire."  The  defendant  excepted 
to  this  instruction,  and  requested  the  court  to  charge  the  jury  to 
the  effect  that  tiiere  could  be  no  liability  for  failure  to  fence  until 
the  road  was  completed  for  traffic  thereon,  and  that  a  reasonable 
time  should  be  allowed  after  the  completion  of  the  road  to  enable 
defendant  to  erect  the  fences.  These  instructions  were  refused,  and 
the  defendant  excepted,  and  this  question  is  the  only  one  necessary 
to  be  determined. 

Section  1289  of  the  Code  provides  that  "  any  corporation  oper- 
ating a  railway  that  fails  to  fence  the  same  against  live-stock  run- 
ning at  large,  at  all  points  where  such  right  to  fence  exists,  shall 
be  liable  to  the  owner  of  any  such  stock  injured  or  killed  by  reason 
of  the  want  of  such  fence  for  the  value  of  the  property  or  damage 
caused,  unless  the  same  was  occasioned  by  the  wilful  act  of  the 
owner  or  his  agent.  .  .  ."  The  primary  object  of  this  statute  is 
to  reimburse  the  owners  of  live-stock  killed  or  injured  by  the  op- 
eration of  a  railroad.  It  does  not  require  the  railroad  company  to 
fence  its  road,  but  leaves  it  optional  to  do  so,  or  to  be  absolutely 
liable,  under  the  conditions  named,  for  all  damages  for  imkatbmal 
live-stock  injured  or  killed  by  the  operation  of  the  road. 
The  moving  of  trains  over  a  railroad,  for  whatever 
purpose,  is  operating  a  railroad  within  the  meaning  of 
the  statute.  It  seems  to  us  that  it  is  wholly  immaterial  whether 
the  train  is  used  for  carrying  construction  material  for  the  further 
extension  of  the  road,  or  in  carrying  passengers  or  freight  for  hire, 
liive-stock  are  exposed  to  the  danger  contemplated  by  the  statute 
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jDEt  tlie  same  in  one  case  as  in  the  other.  The  argnmeitt 
I'eaeonable  time  rnoBt  be  given  to  the  companv  after  laying 
the  track  to  fence  the  line  is  based  npon  tiie  inconvetiie 
fencing  nntil  the  whole  line  of  road  ib  completed.  We  i 
think  toe  qneetion  of  convenience  ehonld  be  conEidered. 

auestion  for  the  company  to  determine  whether  it  will  coi 
le  fences  when  it  commences  to  rnn  trains  over  the  road,  i 
the  risk  of  liability  for  killing  or  injnring  stock  until  soch  i 
it  shall  be  convenient  to  fence ;  and  it  may  well  be  said  tli; 
no  more  inconvenient  to  transport  the  fencing  material  tba 
to  ship  the  iron  rails,  ties,  and  other  material  necessary  for 
the  track.  We  have  examined  the  authorities  cited  by  conr 
appellant,  and  we  do  not  think  they  hold  any  doctrine  not 
cord  with  what  we  here  detenuine.  We  do  not  believe  a  re' 
them  to  be  ueceeeary. 
Affirmed. 

Bee  Found  «.  Port  Hnron  *  B.  W.  R  Co.,  19  Am.  A  Sog.  R.  R  ( 


iioBOUSi  Pacific  R  Oo. 
(AdtOMt  Oat,  Mimuri.     NoMmier  80,  188S.) 

The  Double  Dsmege  Act,  R.  S.,  {  809,  requiriog  nilrokd  coipon 
erect  and  maintain  fencea  and  cattle  guards,  and  making  them  liable. 
UK  ao  to  do,  in  double  the  amount  of  damageB  ariauig  from  inj 
caLile,  is  not  lepugnaDt  to  the  conitltution  of  the  Bttte  or  of  the 
State*. 

Section  S88JI  R.  8.,  conferring  jurisdiction  upon  justices  of  tbe  pea 
actioni  ag^ost  aoj  Tailroad  company  to  recover  damage*  for  in  jonng 
ing  horsee,  etc..  without  regard  to  the  value  of  the  animal  or  tbe 
claimed,  is  a  general  law  and  does  not  contravene  the  constitutional  p 
ag^nst  the  enactment  of  an;  loc«l  or  ipecial  law  regulating  the  jun 
o7  juaticea  of  the  peace. 

Appeal  from  the  Cooper  County  Circnit  Conrt.     Affimn 

Action  commenced  beiore  a  justice  of  the  peace  to  recover 

damages  for  stock  alleged  to  have  been  killed  by  defendant. 

The  statnte  allowing  double  damages  for  animals  killed  oi 

road,  being  R,  S,,  §  8M,  is  as  follows;  "  Every  railroad  corp 

formed  or  to  be  formed  in  this  State,  and  every  corporation 
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situations  and  circnmstances,  is  not  partial."    Humes  v.  Railroad 
Co.,  82  Mo.  221,  and  cases  cited. 

Judgment  affirmed,  in  which  all  concur. 

Recovery  of  Double  Damages  for  Killing  Stocks — Bee  Spealman  e.  Mo. 
Pac.  R.  Co.,  2  Am.  &£dk.  R.  R.  Caa.  636;  Scott  «.  St.  Louis,  etc.,  R  Co.,  13 
lb.  651;  Memphis,  etc.,  U.  Co.  v.  Cooley,  20  lb.  558;  Henderson  «.  Wabash, 
etc,,  R.  Co.,  22  lb.  595. 

Railroads-Doubie  Damage  Act— Merely  abutting  upon  Town  Plati  no 
Excuse  for  Failure  to  Fence^ — A  railroad  company  is  not  excused  from 
f enciDg  under  the  double  damage  act,  where  its  right  of  way  merely  abuts 
upon  a  town  plat  and  none  of  the  streets  or  alleys  of  the  town  abut  upon  or 
cross  such  right  of  way.  Wymore  v.  R.  Co.  79  Mo.,  247;  s.  c,  18  Am.  & 
£ng.  R.  R.  Cas.,  524;  Eirkland  v.  Mo.  P.  R.  Co.,  82  Mo.  466. 

Double  Damage  Act  of  IMIssouri— Pleading  under-What  must  appear.— 
Under  the  ''Double  Damage  Act'*  of  Missouri  the  statement  filed  with  the 
justice  of  the  peace,  in  an  action  for  killing  stock,  must  show  by  direct 
sTerment  or  necessary  implication  that  the  kiUing  did  not  occur  within  the 
limits  of  some  incorporated  town.  Rowland  «.  St.  L.,  I.  M.  &  S.  R.  Co.,  73 
Mo.  619;  Schulte  v,  St.  L.,  I.  M.  &  S.  R.,  Co.,  76  Mo.  324. 

The  statute  in  question  is  a  penal  one,  and  it  requires  greater  strictness  of 
construction,  both  as  to  allegata  and  probata,  than  is  requisite  in  ordinary 
cases.  Fusz  v,  Squaunhorst,  67  Mo.  256 ;  Sedg.  Stat.  Const,  and  L.  281 ; 
Manz  V.  St.  L.,  I.  M.  A  S.  R.  Co.,  2  West.  Rep.  472. 

But  in  another  case,  in  which  the  petition  avers  that  the  point  of  en-  < 
try  and  that  where  the  injury  occurred  are  where  the  road  *^  passes  through, 
along  or  adjoining  inclosed  or  cultivated  fields  or  uninclosed  lands,"  and 
that  the  action  is  Drought  under  the  act  in  question,  it  is  held  to  be  suffi- 
cient. Farrell  v.  Union  Trust  Co.,  77  Mo.  475;  Jackson  «.  St.  L.,  I.  M.  &  S. 
R.  Co.,  80  Mo.  147.  See  also  Williams  v.  Hannibal  &  St.  J.  R.  Oo.,  80  Mo. 
«97. 

Killing  Stock — Double  Damages. — ^In  an  action  for  double  damages  for  the 
killing  of  a  cow  through  the  negligence  of  a  railroad  company,  where  the 
evidence  shows  that  the  animal  was  killed  at  a  point  where  the  road  was 
fenced  on  one  side  only,  and  at  a  point  even  beyond  the  switch  limits,  and 
a  quarter  of  a  mile  from  the  depot,  the  case  is  properly  submitted  to  the 
jury  on  the  question  of  negligence.  Lepp  e.  St.  IjOUIs,  etc.,  R  Co.,  2 
western  Rep.  100. 


Wkltt 

V. 

Ltdianapolib  and  YmosNHEs  B.  Oo. 

(Advance  Caee,  Indiana,    Janttary  21,  1886.) 

It  is  the  duty  of  railroad  companies  to  place  cattle-guards  at  highway 
crossings  wherever  practicable,  and  they  are  liable  for  animals  killed  be- 
cause of  a  failure  to  discharge  this  duty,  although  they  may  have  been  free 
from  negligence  in  killing  the  animals,  and  although  the  owner  may  have 
^^^^^  guilty  of  contributory  negligence. 
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law.  So  the  fitatate  treats  the  disregard  of  duty,  and  eo  onr  de- 
cisions have  uniformly  declared.  Je£Eer8onville,  etc.,  Co.  v.  Boss, 
87  Ind.  545,  see  page  549 ;  LonisTille,  etc.,  Co.  v.  Caliill,  63  Ind. 
840 ;  Louisville,  etc.,  Co.  v.  Whitesell,  68  Ind.  297.  A  very  forci- 
ble assertion  of  this  doctrine  is  contained  in  the  opinion  of  Judge 
Cooley,  in  Flint,  etc.,  R.  Co.  v.  Lull,  28  Midi.  510.  This  rule, 
of  course,  only  applies  to  cases  where  the  railroad  company  is 
bound  to  fence ;  for,  if  the  animals  killed  entered  upon  the  track 
at  a  place  where  the  railroad  company  was  not  bound  to  fence, 
then  the  contribntory  negligence  of  the  owner  will  prevent  a  re- 
covery.  Cincinnati,  etc.,  Co.  v.  Hiltzhauer,  99  Ind.  486.  The 
rule  declared  in  the  case  last  cited,  that  if  stock  are  killed  at  a  point 
where  the  railroad  company  was  not  bound  to  fence,  a  recovery 
will  be  defeated  by  contributory  negligence,  does  not  apply  here ; 
for  the  place  where  the  mare  entered  upon  the  track  was  one  which 
the  appellee  was  bound  to  protect  by  cattle-guards,  and  the  failure 
to  construct  suitable  guards,  where  it  is  the  duty  of  the  railroad 
company  to  constiiict  them,  is  regarded  as  a  failure  to  fence.  Fort 
Wayne,  etc.,  Co.  v.  Herbold,  99  Ind.  91.  What  we  have  said  shows 
that  the  element  of  contributory  negligence  exerts  no  influence 
upon  the  decision  of  this  case,  and  that  our  judgment  must  be 
given  irrespective  of  that  element. 

An  owner  who  abandons  his  animal  cannot  recover,  although  it 
entered  upon  the  track  of  a  railroad,  and  was  killed  at  ABArooinmT 
a  place  wnere  the  company  failed  tojperform  its  statu-  or  AsmS^vr 
tory  duty  by  fencing  its  track.  Kiiight  v.  Toledo,  ^^'^^ 
etc.,  B.  Co.,  24  Ind.  402 ;  JdSersonvilie,  etc,  Co.  v.  Dunlap,  29 
Ind.  426;  Cor  win  v.  New  York,  etc.,  E.  Co.,  13  N.  T.  42,  see 
opinion,  Denio,  J.,  page  54.  Sound  principle  supports  this  rule. 
If  an  owner  were  permitted  to  voluntarily  put  his  domestic  ani- 
mals in  a  situation  where  it  was  almost  certain  that  they  would  be 
killed  by  passing  trains,  and  yet,  in  the  event  that  they  were  killed, 
recover  from  the  railroad  company,  it  would  open  the  way  to  great 
frauds,  since  it  would  enable  the  owner  to  recover  for  property 
voluntarily  exposed  to  destruction ;  but  this  would  not  be  the  only 
evil  result,  for  a  further  evil  consequence  would  be  that  the  tempta- 
tion to  get  rid  of  animals  not  needed  or  not  useful,  at  the  expense 
of  the  railroad  company,  would  endanger  the  safety  of  those  who 
travel  upon  our  railroads.  Public  policy  requires  that  q  man  who 
voluntarily  puts  his  property  in  a  place  where  it  is  certain  that  it 
will  be  destroyed,  shall  not  receive  assistance  from  the  courts.  A 
man  who  willingly  abandons  his  property  to  destruction,  or  pur- 
posely exposes  it  to  a  known  danger,«has  no  right,  either  in  law  or 
morals,  to  invoke  the  assistance  of  the  coui*ts  of  justice  to  secure 
pay  for  it  But,  in  order  to  deprive  the  owner  of  his  rights  under 
the  statute,  there  must  be  something  more  than  mere  contributory 
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negligence,  there  mnet  be  a  voluntar;  abandoonienc  of  hU 
erty,  or  aa  intentional  exposure  of  it  to  danger.  This  inti 
to  be  sure,  need  not  be  expressed  in  direct  words  or  acts, 
be  inferred  from  circnmstancee,  bnt  it  muBt  nevertheleM 
When  it  does  appear  that  it  exists,  then,  nnder  the  maxim 
nonjU  injuria,  there  can  be  no  recoveiy.  If  a  man  cons 
the  destruction  of  his  property,  be  cannot  recover  its  ralae. 
owner  rides  his  borse  apon  a  railroad  track,  be  mnst,  nnc 
reasoning  of  the  cases  to  which  we  have  referred,  be  d«e 
hare  voluntarilj  exposed  it  to  destmction.  Snch  an  act  i 
an  assent  to  its  deetraction,  and  indicates  an  abandonmen 
The  omission  of  the  railroad  company  to  do  what  the  law  « 
does  not  authorise  an  owner  of  property  U>  place  it  on  the 
for  the  le^slatare  cannot  be  preenmed  to  have  intended  tl 
who  abandons  hie  property  shall  nevertheless  recover  its  va 

To  us  it  seems  clear  that,  if  the  appelliint  had  ridden  th 
upon  the  defendant's  track,  fae  wonlo  not  have  the  slightest  ^ 
upon  which  to  base  his  claim  for  the  valoe  of  h 
S'ISLm.'*"'  erty.  Such  an  act  is  something  more  than  mer 
gence;  it  iB  a  wilfnl  trespass  upon  the  prop 
another,  exposin?  the  trespasser  to  imminent  danger.  1 
voluntarily  puts  nis  property  in  snch  a  dangerons  position 
to  its  destruction,  for  the  maxim  is  that  a  man  is  preenmef 
tend  the  uattiral  consequences  of  his  act.  The  act  of  riding 
railroad  track  is  not  defensible  npon  any  ground  save  that  o 
sity,  and  he  who  does  such  a  wrongful  act  without  the  wai 
necessity  most  abide  the  consequences.  The  case  we  liavi 
furnishes  far  stronger  evidence  of  an  abandonment  of  p 
than  that  of  Knight  v.  Toledo,  etc,  Co.,  supra,  and  jet  it  w 
said: 

"  Under  snch  circnmstances,  we  do  not  think  the  party 
can  be  heard  to  complain  in  a  court  of  justice.  It  won 
violation  of  one  of  the  maxims  of  the  law." 

In  Jeffersonville,  etc.,  Co.  v.  Dunlap,  eupra,  it  was  said 

"  So,  very  clearly,  if  the  owner  drives  his  animal  npon  tli 
that  it  may  be  killed,  or  allows  it  to  wander  nnder  such 
stances  as  juetify  the  conchiBiou  that  he  desires  that  reenlt. 
not  be  Bupposod  that  the  legislature  intended  that  the  : 
company  should  be  liable  on  account  of  its  failure  to  fence. 

We  assnme,  on  the  strength  of  these  authorities  and  the 
pies  which  we  have  stated,  that,  if  the  appellant  bad  bimsell 
the  mare  npon  the  track,  he  could  not  recover. 

The  borrower  of  the  mare  stood  to  the  railroad  oompan; 
Bossown  Of  owner,  for  the  latter  had  placed  it  in  the  boi 
Kuiuomu.  poaeession  and  control.  We  snppoee  it  to  be  b 
for  debate  that  if  the  borrower  had,  while  sober,  parpoe 
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deliberately  ridden  the  mare  upon  the  track,  in  front  of  an  ap- 
proaching train,  that  the  company  would  not  be  liable.  It  wonfd 
shock  every  just  mind  to  affirm  that  a  railroad  company  must 
pay  for  property  placed  in  certain  danger  of  destruction  by  the 
man  to  whom  the  owner  had  intrnsted  it.  If  the  act  of  the 
person  placed  in  possession  of  the  property  would,  in  the  case 
supposed,  relieve  the  company  from  liability,  it  must  have  that 
enect  in  all  cases  where  the  injury  to  the  property  is  due  to  the 
wrongful  act  of  the  person  in  possession  in  voluntarily  exposing  it 
to  danger.  Whether  the  pei'son  in  possession  of  a  horse  rides  in 
front  of  an  approaching  train,  or  rides  upon  the  track  where  there 
is  no  means  of  escaping  from  trains,  he  must,  in  either  case,  be 
deemed  to  have  voluntarily  exposed  the  property  to  danger,  and, 
in  contemplation  of  law,  to  have  consented  to  its  destruction ;  for 
he  is  presumed  to  intend  the  natural  consequences  of  his  acts.  We 
assume,  then,*  that  the  appellant  has  no  cause  of  action  if  the  act  of 
King  can  be  regarded  as  such  a  reckless  and  intentional  exposure 
of  the  mare  to  danger  as  constituted  an  abandonment  of  the  prop- 
erty, or  implies  consent  to  its  destruction.  King's  act  in  nding 
npon  the  track  must  be  deemed  to  imply  consent  to  the  destruction 
CI  the  mare,  unless  the  fact  that  he  was  intoxicated  is  a  sufficient 
cause  for  holding  that  the  presumption  that  he  did  not  intend  the 
natural  conse<]^uenoe8  of  his  act  cannot  prevail  against  him.  It  is 
dear,  upon  prmciple  and  authority,  that  it  cannot  hav«  that  effect. 
Drunkenness  is  no  excuse  for  crime ;  and,  if  it  cannot  be  used 
as  an  excuse  by  one  accused  of  crime,  it  is  not  conceivable  that  it 
csan  be  used,  where  only  property  rights  are  involved,  DEuxmnms 
to  avert  consequences  whicn  usnaUy  result  from  a  "o«xcu8«- 
wrongful  or  ne^igent  act.  Goodwin  v.  State,  96  lud.  550,  and 
cases  cited.  In  Broome  v.  Franklin  Life  Ins.  Co.,  97  Ind.  478,  it 
was  held  that  the  representative  of  a  man  who  met  his  death  while 
committing  an  assault  and  battery  could  not  urge,  as  a  cause  for 
averting  a  forfeiture  of  a  policy  of  life  insurance,  that  the  in- 
sured was  drunk  at  the  time  he  committed  the  unlawful  act. 
Judge  Cooley  says :  ^*  The  fact  that  a  tort  was  committed  while  a 
defendant  was  intoxicated  is  no  excuse  whatever."  Cooley,  Torts, 
114.  Another  author  says :  ''  Intoxication  should  not  benefit  any 
man."  Shear.  &  R.  ^eg.  §  29,  note.  The  adjudged  cases  ^ree 
that  intoxication  will  not  excuse  a  man  from  the  exercise  of  the 
care  and  diligence  required  of  all  citizens.  Yarnall  v.  St.  Louis, 
etc.,  R  Co.,  75  Mo.  575 ;  Fitzgerald  v.  Weston,  52  Wis.  354 ; 
Denman  v.  St.  Paul,  etc.,R.  Co.,  26  Minn.  357 ;  Beach,  Neg.  204  ; 
1  Thomp.  Keg.  430.  The  principle  deducible  from  these  author- 
ities is  that  voluntary  drunKenness  is  not  available  to  avert  the 
usual  and  natural  consequence  flowing  from  a  man's  act,  and  from 
this  deduction  flows  the  ultimate  conclusion  that  a  drunken  man 
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will  be  held  to  the  same  measure  of  responsibility  as  a  sober  one, 
and  his  actions  judged  by  the  same  standard,  except  in  cases  of 
contract. 

As  thiB  is  the  rule,  the  act  of  King  in  riding  the  appellant's  mare 
upon  the  railroad  track  must  be  treated  as  if  it  had  been  done  by  a 
sober  man,  and,  thus  treated,  it  is  evident  that  there  can  be  no  re- 
covery by  the  appellant.  This  result  is  just  in  itself,  and  required 
by  the  highest  consideration  of  public  policy.  If  it  were  other- 
wise, then  a  drunken  man  might  purposely  ride  his  horse  upon  a 
railroad  track,  in  front  of  a  locomotive,  and  secure  a  recovery  bj* 
pleading  his  own  wrong  in  voluntarilv  making  himself  drunk. 
Such  a  result  no  principle  of  right  or  justice  would  tolerate.  If 
King  had  been  sober,  there  could  be  no  doubt  that  the  appellant 
could  not  recover ;  and,  as  King's  drunkenness  cannot  be  permit- 
ted to  change  the  nature  of  his  act,  it  conclusively  follows  tnat  his 
drunkenness  will  not  avail  to  change  the  results  that  flow  from 
that  act.  The  same  rule  applies  to  him  drunk,  as  to  him  sober. 
If  it  was  otherwise,  a  premium  would  be  put  on  drunkenness,  and 
that  the  law  has  never  yet  done,  and  it  is  not  hazardous  to  affirm, 
never  will  do. 

Judgment  affirmed. 

Liabiifty  for  Killing  Stock  owing  to  Failuro  to  Fence,  although  Plaintiff  was 
Guilty  of^Contrlbutory  Negligence. — Bee  Burlington,  etc.,  R.  Co.,  v.  Biinck- 
man,  11  Am.  &  £ng.  R.  R.  Gas.  488  ;  Atchison,  etc.,  R.  Co.  e.  Riggs,  16  lb. 
581 ;  Cressly  e.  Northern  R.  Co.,  15 .lb.  540;  Burlington,  etc.,  R.  Co.  e.  Webb, 
Sd  lb.  617,  and  note;  Chicago,  etc,  R.  Co.  e.  Sims,  22  lb.  618. 


InDUNAFOLIB,  BLOOMmOTON  AND  WSBTEBV  B.  Cto. 

V. 
KOONS. 

(Adwmee  Com^  Indiana.    March  4,  1886.) 

Where  a  railroad  company,  in  consideration  of  a  grant  of  a  rigfat^  of  way, 
contracted  to  maintain  fences,  and  to  construct  and  maintain  a  crossiDg  wiUi 
cattle-guards,  it  became  its  duty  to  comply  with  its  contract  within  a  reason- 
able time,  and,  upon  its  failure  so  to  do,  a  cause  of  action  arose  in  favor  of 
the  plaintiff,  for  the  reasonable  cost  of  carrying  out  the  provisioDS  of  said 
contract. 

Where  a  contract  upon  an  entire  consideration  stipulates  for  the  ^rform- 
ance  of  seveni  acts,  m  f aror  of  the  same  person,  at  the  same  time,  it  is  en- 
tire, and  separate  suits  cannot  be  maintained  to  reoorer  for  its  breach  in 
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Tespeot  to  each  seyenl  act  to  be  perfonned.  Such  was  the  contract  in  ques- 
tion, and  an  action  for  failure  to  construct  the  crossing  is  a  har  to  an  action 
for  a  failure  to  erect  the  fences. 

Appeal  from  Henry  Circuit  Court 
C,  W.  Fairbanks  for  appellant. 
HemLey  &  Brovm  for  appellee. 

MrrcHELL,  J. — On  the  thirty-first  day  of  January,  1882,  the 
Indianapolis,  Bloomington  &  Western  B.  Co.  and  Davanlt  Koons 
entered  into  a  written  contract,  in  which  it  was  recited  that,  in 
consideration  that  Koons  had  conveyed  to  the  railway  company  a 
right  of  way  over  certain  lands  owned  by  him,  the  lat-  *  faom. 

ter  agreed  to  maintain  fences  along  the  right  of  way  so  conveyed, 
and  to  construct  and  maintain  a  good  and  sufficient  crossing  over 
its  road,  with  cattle-guards  on  each  side.  This  suit  was  brought 
upon  the  contract.  It  was  assigned,  as  a  breach  thereof,  that  the 
railway  company  failed  to  erect  the  fences  according  to  the  agree- 
ment, whereby  the  plaintiff  sustained  damages.  It  is  alleged  that 
the  reasonable  cost  lor  the  erection  of  the  fences  will  be  $800,  and 
that  the  plaintiff  has  sustained  special  damages  by  reason  of  the 
failure  of  the  defendant,  in  that  ne  has  been  for  two  years  pre- 
vented from  using  his  tillable  and  pasture  lands  lying  adjacent  to 
the  unfenced  right  of  way.  The  decree  is  predicated  upon  a  for- 
mer adjudication,  whereby  it  is  claimed  the  plaintiff's  right  of  re- 
covery on  the  contract  is  merged  in  a  prior  judgment.  The 
answers  alleged,  in  substance,  that  on  the  twelfth  day  of  October, 
1883,  in  the  Henry  Circuit  Court,  the  plaintiff  impleaded  the 
defendant  in  a  certain  action  on  the  same  written  a^eement  and 
cause  of  action,  to  which  the  defendant  appeared,  and  that,  by  the 
consideration  and  judgment  of  the  court  on  issues  joined  on  a  com- 
plaint on  the  same  identical  contract,  the  plaintiff  recovered  a 
judgment  of  $40,  which  remains  in  full  force,  etc.  To  these  an- 
8wei-8  it  was  replied,  in  substance,  that  in  the  former  action  the 
breach  in  the  contract  sued  on,  relating  to  the  failure  of  the  defend- 
ant to  erect  the  fences,  was  withdrawn  from  and  stricken  out  of 
the  complaint  before  the  jury  retired,  and  that  the  finding  and 
judgment  in  that  case  related  solely  to  the  breach  of  the  contract 
m  failing  to  construct  the  crossings  and  cattle-guards  stipulated  for 
in  the  agreement.  A  demurrer  was  overruled  to  this  reply.  Upon 
trial  to  a  jury,  a  verdict  was  returned  for  the  plaintiff.  Over  a 
motion  for  a  new  trial,  judgment  was  rendered  on  the  verdict.  At 
the  trial  the  defendant,  in  support  of  his  special  answers,  offered 
in  evidence  the  pleadings,  record  entries,  and  judgment  in  the 
former  suit.  Upon  objection,  this  evidence  was  rejected  as  im- 
material and  irrelevant.    The  following  entry  appeai*ed  on  the 
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reooi^  of  the  prior  sait,  as  it  was  offered  in  evidence :  " 
npon  Baid  plaincifi  withdraws  from  the  coDsideratioD  of  tl 
and  diemisaee  all  claim  for  damages,  except  for  the  breach 
tract  is  failing  to  make  crossing. ' 

The  qnestion  for  determination  is,  was  the  indgment  re 
in  the  prior  action  a,  bar  aotwithstanding  the  dismiBE&l 
rouBUtfun-  iBnch  of  the  complaint  as  relatea  to  the  claim  i 
°*™*-  ages  for  the  failnre  to  build  fences!     It  wu 

in  the  complaint  in  the  first  action  that  the  railway  compi 
bnilt  its  rauroad  over  the  right  of  waj  conveyed  to  it  bj  thi 
tifi,  and  that  it  had  been  fanning  its  care  since  the  first  day 
moiT,  1883,  The  railway  company  having,  upon  a  coDsid 
received  by  it,  contracted  to  build  fences,  and  having  tali 
session  of  the  land,  it  became  its  dety,  within  a  reaaonabli 
to  comply  with  ita  contract.  The  dnty  to  bnild  the  feiK 
to  construct  the  crossing  and  cattl&^ards,  arose  ont  of  tli 
contract.  The  obligation  of  the  railroad  company  was 
charge  both  stipnlations  within  a  reasonable  time.  Fai 
comply  with  its  contract  within  a  reasonable  time,  the  ] 
was  entitled  to  maintain  an  action  for  a  breach  of  the  cootr 
to  recover  as  damages  the  reasonable  cost  of  erecting  the 
and  eonstmcting  the  crossing.  It  was  not  necessarv  that  h( 
have  first  done  the  work  which  it  was  the  dnty  of  tne  railw 
iHiny  to  do,  before  he  conld  maintain  the  action.  Logatiepc 
R.  Co.  V.  Wray,  52  Ind.  578 ;  Lawton  v.  Fitchbnrg  B. 
Cush.  380.  Having  aright  to  recover  for  the  failnre  to  o 
the  crossing,  the  plaintifi  had  at  the  same  time  the  rigl 
cover  on  the  same  contract  for  the  failnre  to  bnCd  the  feno 
being  eo,  it  was  not  competent  for  him,  after  recovering 
the  damages  accmed  in  one  snit,  to  maintain  another  snit 
same  contract,  to  recover  other  damages  which  had  accmi 
the  first  judgment  was  rendered.  A  party  will  not  be  p( 
to  present,  by  piecemeal,  in  suoceesiTe  snits,  claims  whic 
ont  of  an  indivisible,  entire  contract,  and  which  might  ha 
litigated  and  determined  when  the  first  enit  was  brought, 
a  ease  the  judgment  by  the  first  snit  will  be  a  conclneive 
of  all  the  plaintiff's  rights  nnder  the  contract. 
The  rule  is  well  stated  in  the  following  langoage : 
"  Where  the  action  is  upon  a  contract,  it  merges  all  amoi 
nnder  or  arising  ont  of  the  contract  prior  to  ^e  bringinj 
sait.  They  constitnte  a  single  indivisible  demand.  The 
cannot  be  allowed  to  split  np  the  varions  covenants  or  prom: 
tained  in  one  contract,  and  recover  apon  each  separately." 
Jndgm.  §§  2i0,  272. 

In  Henderson  v.  Henderson,  3  Hare,  c.  115,  the  mle  wa 
as  follows : 
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nee  the  subject  of  litigatiou  in  and 
mpetent  jarisdiction,  the  court  re- 
ira  their  whole  case,  aod  vill  not, 
«B,  permit  the  same  parties  to  open 
in  respect  of  matter  which  might 
ut  of  tlie  subject  in  contest,  bnt 

only  becanse  the  party  has  from 
use. 

law  is  gronnded  upon  principles 
nd  which  have  often  been  applied 
claims  arising  oat  of  contracts  and 
)f  North  Vernon  v.  Voegler,  103 
[achine-works,  T8  Ind.  422 ;  Crosby 
h  V.  Drischell,  88  Ind.  354 ;  Ballard 
d.  239 ;  Green  v.  Glynn,  71  Ind. 
nd.  504 ;  State  v.  Kmg,  94  Ind. 

;  Griffin  v.  Wallace,  66  Ind.  410; 

ne-works,  ffupra,  it  was  said : 
:ht  and  proeecnted  to  final  judg- 
ant's  breach  of  the  contract  sa^ 
or  that  breach  is  ezhaasted.  A 
ap  his  cause  of  action,  and  bring 
:  a  contract,  where,  as  in  this  case, 
demanded  and  recoTered  in  the 

ontracts  which  are  entire  and  indi- 
ler  a  contract  is  entire  or  not  is 
whether  the  obligation  which  it 
iSerent  times,  or  to  different  per- 
,  in  the  same  contract,  that  a  debt 
r  that  Beveral  distinct  obligations 
rmed  at  different  times,  at  stipn- 
s,  the  consideration  for  each  sepa- 
r  impliedly  apportioned,  they  hare 
ible,  in  snch  sense  that  an  action 
•act  to  recover  upon  each  separate 
tnres  or  is  broken.  Id  snch  a  case, 
11  such  claims  under  the  contract 
it  have  been  included  in  the  action 
,  were  merged  in  the  judgment. 
'  it  might  be  shown,  in  such  a  case, 
as  might  have  been  included  were 
'e  need  not  determine.  Where, 
ire  coDstderation  stipulates  for  the 
favor  of  the  same  person,  at  the 
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Bune  time,  Boch  a  contract  is  entire,  and  separate  Boits  csi 
^„„      oca-  maintained  to  recover  for  its  breach  in  : 
"*"■  Beveral  act  Btipolated  to  be  performed,    ] 

V.  Brewer,  66  Pa.  St.  351 ;  Logan  v.  CafErej,  30  Pa. 
V.  StnrgiB,  16  N.  Y.  548 ;  Cromwell  v.  County  of 
351. 

8Dch  claims  conetitate  an  entire,  indiviBible  canee 
a  jndgment  therein  is  a  bar  to  auT  Bubeequent  act! 
Bnch  Saims.  O'fieime  v.  Lloyd,  43  N.  T.  248 ;  Be 
7  Wall.  619 ;  Stein  v.  Steamboat,  etc.,  17  Ohio  S 
V.  NcNairy,  20  Ohio  St.  316;  Dalton  v.  Bentlej 
Wellfl,  Eaa  Adj.  §  240  et  passim. 

The  contract  between  the  railway  company  and 
ti^  and  indiviBible.  When  any  breach  of  it  was 
performance,  the  breach  was  entire,  so  far  as  it  re 
lormed,  and  bot  one  action  conld  be  maintained  fo 
The  withdrawal  of  a  part  of  the  claim  in  such  a  caf 
meut,  cannot  preserve  the  right  to  bring  another  sn 
so  withdrawn.  Logan  v.  CafErer,  supra,  3  Smi 
669. 

The  reasons  for  withdrawing  the  claim  which  is 
dation  of  the  present  action,  from  the  consideration 
wiTHDuwAi.     the   former  snit  are   not  disclosed. 
cLUM.^  have  induced  the  withdrawal,  since  the 

matured,  and  ai-ose  oat  of  an  entire  indivisible  con 
now  be  made  the  subject  of  a  separate,  independ< 
the  conrt  erroneonsly  rejected  eviaence  which  was 
port  of  the  claim,  the  appropriate  remedy  of  the  ] 
secure  a  reversal  of  the  ruling  by  appeal.  Havir 
case  to  pixiceed  to  judgment,  the  measure  of  his  rij 
contract  are  detenfliued  by  that  judgment. 

The  case  is  not  within  the  ruhng  m  Block  v.Ebnc 
The  questions  considered  are  presented  by  the  s 
srror  calling  in  queetion  the  mling  on  the  demnrre 
tiff's  replv,  and  in  overruling  the  motion  for  a  new 
irror  in  taese  rulings  the  judgment  is  reversed,  witl 

Enforcvmsnt  of  Contract  to  Fencfl. — Bee  Kentucky  Cent 
aO  Am.  &  Edit.  R.  R.  Cu.  4S8. 

Railroad*~AncH-Ch.  193,  Lawi  of  WiKoniln,18S1,  R. 
lutlonal— EmplojFMkllltd  bwTrain  running  over  Staar^-Co 

Knc*.~Ch.  IBS,  LawB  of  Wis.,  1881  (S  ISIO,  R.  S.),  wb 
fence  of  contributory  DecligeDce  where  i  railroad  compa 
ts  trackB,  And  an  action  anaeB  for  injuriaa  resulting-  to  p«nc 
lODStitutjonal  and  valid,  being  within  tbe  police  power, 
vefltem  R.  Co.,  4S  Wis.  666,  and  authorities  ttaere  cited. 

The  plaintiff's  intestato,  though  a  cooductor  in  tbe  em 
Lefeodaut  company,  did  not  waive  all  right  to  recover  fi 
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colts,  which  entered  the  defendaDt's  right  of  way  through  the  north  one  of 
two  gates  maintained  for  the  benefit  of  the  plaintiff  and  four  other  persona 
who  owned  a  pasture  adjoininff  the  defendant's  road,  the  court  after  stating 
the  case  proceeded  substantifuly  as  follows :  "It  is  true  that  the  place  of 
entry  is  the  important  question,  but  it  is  not  true  that  it  must  be  shown  by 
positiye  evidence ;  it  is  sufficient  if  circumstances  are  proved  from  which 
the  fact  can  be  legitimately  inferred.  Indianapolis,  etc.,  Co.  v.  Thomas  CoU 
lingwood,  71  Ind.  476;  Indianapolis,  etc.,  Co.  v.  Thomas,  84  Ind.  194;  Louis- 
ville, etc.,  Co.  V.  Eious,  82  Ind.  857;  Whitewater  R.  Co.  v.  Bridgett,  94 
Ind.  216. 

The  plaintiff  has  the  burden  of  showing  that  the  place  where  his  animals 
entered  was  not  securely  fenced ;  but,  where  the  railroad  company  asserts 
that  the  place  was  one  which  it  was  not  bound  to  fence,  it  must  affirmatively 
establish  that  fact.  Fort  Wayne,  etc.,  Co.  «.  Herbold,  99  Ind.  380,  and  au- 
thorities cited;  Baltimore,  etc.,  Co.  «.  Kreiger,  90  Ind.  380. 

It  was  for  the  appellant,  therefore,  to  show  that  the  place  where  the 
animals  of  the  appellee  entered  was  one  which  it  was  not  bound  to  fence. 
The  general  rule  is  that  railroad  companies  are  bound  to  maintain  fences  at 
private  crossings.  Indianapolis,  etc.,  Co.  v.  Lowe,  29  Ind.  545 ;  Cincinnati, 
etc.,  Co.  «.  Ridge,  54  Ind.  39;  Indianapolis,  etc.,  Co.  «.  Thomas,  84  Ind.  194; 
Baltimore,  etc.,  Co.  «.  Kreiger,  mipra;  Railroad  Co.  v,  Cunnington,  39  Ohio 
St.  827.  To  this  general  rule  there  are  exceptions;  the  duty  to  fence  is  not 
owing  to  one  who  has  undertaken  to  maintain  the  fence,  nor.  to  one  for 
whose  benefit  the  private  crossing  is  maintained.  Terre  Haute,  etc.,  Co.  «. 
Smith,  16  Ind.  102;  Indianapolis,  etc.,  Co.  «.  Shimer,  17  Ind.  296;  Bond  «. 
Evansville,  etc.,  Co.,  100  Ind.  801. 

^'The  decision  in  the  case  last  cited  controls  here,  for,  although  the  appel- 
lant used  the  south  crossing,  still  the  north  one  was  maintained  for  the  bene- 
fit of  those  with  whom  he  was  united  in  interest,  and  it  is  impossible  to 
sever  their  interests.  All  were  interested  in  the  crossing,  and  no  one  of 
them  can  maintain  an  action  for  a  loss  resulting  from  the  udlure  to  keep  the 
gate  constantly  closed.  The  duty  of  the  ranroad  company  to  those  for 
whose  benefit  it  permits  the  crossing  to  be  maintained  is  very  different  from 
that  which  it  owes  to  other  persons  and  the  public.  So  far  as  concerns 
those  for  whose  benefit  the  private  way  is  maintained,  its  duty  does  not  ex- 
tend so  far  as  to  require  it  to  exercise  constant  vigilance  to  keep  the  gate 
closed."    Evansville  &  T.  H.  R.  Co.  «.  Hosier,  1  N.  B.  Rep.  (Ind.)  197. 

Injury  to  Sheep  through  Qate  being  left  Open — Liability. — Where  an  in- 
jury resulted  to  a  flock  of  sheep  from  the  act  of  some  person  opening,  and 
leaving  open,  the  gate  to  a  pasture  in  which  the  sheep  were,  thus  permitting 
them  to  enter  upon  the  defendant  company's  right  of  way,  it  is  held  that,  if 
the  gate  was  opened,  or  left  open  through  the  negligence  or  carelessness  of 
the  servants  of  the  defendant,  it  is  liable  for  any  injury  resulting  therefrom; 
but,  if  it  was  opened  and  so  left  by  any  other  person  through  negligence  or 
design,  the  defendant  is  not  liable.  Lemon  «.  Chicago  &  G.  T.  R.  Co.,  26 
N.  W.  Rep.  (Mich.,  Feb.  1886),  791. 
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Kxw  YoBK,  Ohioaoo  ahd  St.  Loxtib  B.  Oo« 

V. 
AVKB. 

(Adwmee  Oa$e,  Indiana.    April  15,  1886.) 

A  persoB  in  possession  of  property,  as  llTe-stock  on  pasture,  under  an 
agreement  making  him  accountable  for  it,  or  for  any  injury  to  |t,  except  such 
aa  may  happen  from  natural  causes,  is  an  **  owner"  in  such  a  sense  that  he 
may  recover  for  the  killing  of  such  stock  by  a  railroad  company. 

Appeal  from  Koficiusko  Oircuit  Court. 
Frazer  cfe  Frazer  for  appellant. 
Ma/rshaU  (&  McNd^y  lor  appellee. 

MrrcHBLL,  J. — Aver  recovered  a  judgment  against  the  railroad 
company  for  $109.50,  the  value  of  sneep  killed  and  injured  on  the 
company's  right  of  way.  The  appellant  claims  a  reversal,  on  the 
ground  that  the  appellee  was  not  the  owner  of  the  faoh. 

sheep.  The  facta  were  found  by  the  court,  and  were  ae  follows : 
In  the  fall  of  1882,  Daniel  Bros,  delivered  23  sheep  to  the  plain- 
tiff, under  the  following  arrangement :  Aver  was  to  receive  the 
sheep  and  keep  and  care  for  them  on  his  farm.  He  had  the  right, 
at  his  pleasure,  to  return  the  identical  sheep  received,  and  was  to 
deliver  one  half  the  increase  and  one  half  tne  wool  to  Daniel  Bros. 
If  any  of  these  originally  delivered,  or  of  the  increase,  died  of 
disease,  or  from  natural  causes,  it  was  agreed  that  such  loss  of 
those  delivered,  and  of  one  half  the  increase,  should  be  borne  by 
Daniel  Bros.  If  any  of  the  sheep  should  stray  away  and  be  lost,  or 
if  any  should  be  killed  by  dogs,  or  otherwise  nurt  or  injured.  Aver 
was  to  account  for  their  value.  The  remainder  of  the  increase 
were  to  be  his  property  while  he  had  them  in  possession.  Before 
those  received  nad  been  returned,  or  any  division  of  the  increase 
made,  the  flock  escaped  out  of  AVer's  possession,  through  a  defec- 
tive fence,  to  the  defendant's  right  of  way.  Nineteen  were  killed 
by  the  cars,  and  four  injured.  Of  those  killed  three  were  of  the 
number  received  from  Daniel  Bros.  The  remainder  were  of  the 
undivided  increase.  Upon  the  facts  found  the  court  stated,  as  a 
conclusion,  that  the  plaintiff  was  entitled  to  recover  the  value  of 
the  sheep  killed  and  injured. 

The  statute  which  imposes  liability  on  railroad  companies  for 
stock  killed,  gives  the  right  of  action  to  the  owner  of  the  stock* 
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The  queetioD  here  ia,  who  was  the  owoert  As  to  the  nad 
wma  H  A>  increase,  ownership  was  in  the  plaintlS.  Thic 
owMnorvKKx  ^•^^^  principle  applied  in  analogoQE  cases  in  whi 
relation  of  landlord  and  tenant  exists.  The  holding  in  sac) 
nniformly  is  that  the  title  to  the  whole  of  that  which  is  to 
livered  as  rent  remains  in  the  tenant  nntil  delivery  is  msdi 
is  r^arded  as  the  owner.  For  an  injury  to  the  property  w 
in  posseeeioQ  of  a  tenant  he  is  entitled  to  maintain  an  ac 
owner.  Chi<«;o  &  W.  M.  R.  Co.  v.  Linard,  94  Ind.  3: 
cases  cited.  The  case  cited  and  those  referred  to  are  not 
gnishable  in  principle  from  the  one  nnder  consideration, 
common  law  an  agister  had  such  title,  in  virtue  of  his  poB 
as  enabled  him  to  maintain  trespass  or  trover  for  an  itijnr 
conversion  of  the  cattle.  Story,  Bailm.  §  443.  Whether  o 
ing  animals  in  agistment,  with  no  snch  special  agreement 
pears  in  the  case  before  ns,  conid  maintain  an  action  as  ow 
need  not  determine.  Tinder  the  arrangement  set  oat  in  the 
finding  it  clearly  follows  the  plaintiff  was  the  owner. 

On  behalf  of  the  appellant  it  is  contended  that  the  right 
session  which  the  appellee  had  did  not  invest  him  with 
owner.  Kelianoe  is  placed  npon  tlie  definition  of  tb 
"  owner."  "  Owner,"  as  defined  by  Bouviei-,  is :  "  He  if 
dominion  of  a  tbing,  real  or  personal,  corporeal  or  incorporea 
he  had  a  riefat  to  enjoy  and  do  with  as  he  pleases,  even  to . 
destroy  it,'  etc.  Within  the  definition  above  given,  wc 
nnder  the  contract,  Aver  was  the  owner  of  the  increai 
Buus  BBS  Daniel  Bros.'  share  was  delivered  to  them. 
-owre«.'  complete  dominion  of  them,  even  to  the  excli 
Daniel  Bros.  He  was  absolutely  accountable  for  the  who 
her.  If  he  conld  show  that  some  died  of  disease  or  from 
causes,  as  to  tliose  so  accounted  for  he  was  exonerated  from 
their  value.  Until  the  share  to  which  Daniel  Bros,  were 
was  ascertained  and  delivered  to  them,  they  were  not  joint 
with  the  plaintiff.  If  they  had  taken  possession  of  the  she* 
ont  his  consent,  he  could  nave  maintained  replevin  agaiosi 
and  if  they  had  saed  for  the  injnry,  the  railway  compar 
have  successfnlly  defended  on  the  ground  that  Aver  ' 
owner. 

As  to  the  three  which  were  of  the  number  ori^nally  r 
the  conclusion  that  the  plaintiff  was  entitled  to  recover  f 
loss  was  also  correct.  When  the  sheep  were  killed  or  iiijn 
plaintiff  was  at  once  liable  to  Daniel  Bros,  under  his  <: 
They  could  have  maintained  a  suit  a^nst  him  directly, 
case  of  Welty  v.  Indianapolis,  etc,  R.  Co.,  4  N.  E.  B 
(present  term),  it  was  held  that  the  borrower  of  the  animi 
was  injured  while  in  his  possession  stood  in  the  relation  c 


FEN0B8— ABANDONMENT— NOTICE— PBAOTIOB,  386 

to  the  company  on  whose  right  of  way  the  injury  occurred.  When 
one  is  in  possession  of  property  under  such  an  arrangement  that  he 
is  accountable  for  it,  or  for  any  injury  to  it  in  any  events  such  per- 
son may  sue  to  recover  for  any  loss  or  injury  done  the  property 
T^hile  it  is  so  in  his  possession.  In  such  a  case  the  person  in  posses- 
sion is  treated  as  the  owner,  and  is  entitled  to  all  the  rights  of  an 
owner.  Louisville,  N.  A.  &  C.  R.  Co.  v.  Goodbar,  88  Ind.  213 ; 
Fuller  V.  Curtis,  100  Ind.  237 ;  Story,  Ag.  S  398.  As  the  nlain- 
tiff  had  the  exclusive  right  of  possession  of  all  the  sheep,  ana  was 
liable  absolutelv  and  at  once  lor  the  value  of  those  killed  or  in- 
jured, he  was  rairly  the  owner,  within  the  meaning  of  the  statute. 
Judgment  affirmed,  with  costs. 


Obwaoo  and  Ea0teen  Ilunoib  R  Co.,  Appellant, 

V. 
OUEBTIN. 

(Adoanee  Otu^  lUinoU,    January  25,  1886.) 

A  raUroad  company  erected  a  fence  with  a  gate  a  few  feet  oft  its  right  of 
-way  and  maintained  it  for  a  number  of  yean,  treating  it  as  a  part  of  the  fence 
•which  the  law  required  it  to  maintain,  and  then  neglected  it.  JETdd,  that, 
prima  fadey  it  was  the  duty  of  the  company  to  keep  said  fence  and  gate  in 
repair,  and  that  it  was  its  duty  to  do  so  at  least  until  it  had  given  formal 
notice  to  those  interested  to  the  contrary. 

In  an  action  to  recover  damages  for  injuries  to  stock  caused  by  the  neslect  of 
the  company  to  keep  said  fence  and  gate  in  repair,  evidence  to  prove  that  the 
erection  of  a  fence  or  cattle-guards  at  the  point  in  question  would  endanger 
the  lives  of  the  company's  employees  and  inconvenience  the  public  in  trans- 
acting business  with  the  company,  is  inadmissible,  as  immaterial  to  the 
issue. 

An  appeal  to  this  court  upon  a  certificate  of  the  judg^  of  the  appellate 
court  stands  here  on  the  same  footing  as  appeals  given  by  the  statute  as 
matters  of  right.  ^ 

Appeal  from  the  Appellate  Court,  second  district.    Affirmed. 

Action  for  damages  to  plaintiffs  meadow  by  fire  and  for  death 
of  plaintiffs  stock  alleged  to  have  been  caused  by  iieglect  of  de- 
fendant. 

The  case  is  sufficiently  stated  in  the  opinion. 

TT.  Armstrong  for  plaintiff. 

C.  R.  Sta/rr  for  defendant 
24  A.  &  S.  R  Gas.— 25 
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TuwNiCLiFF,  J. — The  appellee  bi-ought  his  action  in  case 
against  appellant  in  the  Kankakee  Circuit  Court,  and  in  vari* 
ons  counts  of  his  declaration  sought  to  recover:  1,  for  the 
destruction  of  three  acres  of  timothy  meadow,  al- 
^°^  leged  to  have  been   caused    by  appellant's  locomo- 

tive havins  set  fire  to  his  ri^ht  of  way,  which  communicated 
with  and  destroyed  the  timothy  stubble ;  2,  for  die  killing  of 
two  steers  bv  appellant's  train  on  the  crossing  at  Gnertrain  Street ; 
and  3,  for  the  killing  of  two  head  of  cattle  and  a  stallion  oolt, 
which  is  alleged  to  have  occurred  in  consequence  of  the  railroad 
company  having  suffered  its  gates  and  bars  to  get  out  of  repair,  and 
by  means  whereof  they  strayed  upon  the  tracK  and  were  6tm<^  by 
appellant's  locomotive  and  killed. 

A  trial  resulted  in  a  verdict  and  judgment  for  appellee  for  $90, 
which  judgment  was  affirmed  by  the  apjfellate  court  for  the 
second  district,  and  the  judges  of  that  court  having  certified  that 
the  case  involved  questions  of  law  of  such  importance  that  it 
should  be  passed  upon  by  this  court,  the  appellants  were  allowed  a 
further  appeaL  The  appellate  judges  have  certified  several  ques- 
tions of  law  to  be  passed  upon.     This  was  unnecessary. 

When  an  appeal  is  perfected  to  this  court,  whether  in  cases 
where  it  is  given  by  the  statute  as  a  matter  of  right  or  in  those 
cases  where  it  is  allowed  only  upon  the  certificate  of  at 
.  least  two  of  the  judges  of  the  appellate  court,  that  it 
involves  questions  of  such  importance  that  it  should  be 
passed  upon  by  this  coui-t^  the  practice  here  is  the  same 
in  both  cases,  and  the  appellant  may  assign  any  errors  of  law  which 
he  may  consider  presented  by  the  record.  The  case  bein^  properly 
in  this  court,  the  manner  in  which  it  was  brought  here  is  immate- 
rial, and  it  will  stand  on  the  same  footing  as  all  other  cases. 

In  this  case  the  finding  of  the  jury  was  general,  without  speci- 
fying upon  which  count  or  counts,  or  for  what  injury  they  found 
the  defendant  guilty.  But  from  the  amount  of  the  verdict  which 
was  less  than  the  evidence  tended  t<\  show  the  colt  was  worth,  as 
well  as  from  the  other  evidence  in  the  case,  and  instructions  of  the 
trial  court,  and  the  presumption  that  should  prevail  to  sustain  it, 
we  conclude  that  the  jury  only  found  for  the  appellee  damages  for 
the  killing  of  the  colt. 

The  evidence  tends  to  show  that  this  colt  had  been  running  in 
appellee's  pasture  east  of  the  railroad  track  and  grounds ;  that  it 
escaped  therefrom  by  reason  of  a  defectivegate  in  the  fence,  and 
got  upon  appellant's  railroad  ti*ack  and  was  struck  by  its  locomo- 
tive and  killed. 

Appellant  urges  that  it  should  not  be  held  responsible  because  the 
FBifcB.  fence  was  not  on  the  line  of  its  right  of  way,  and  that  it 
was  not  bound  to  fence  the  road  at  this  point.    It  is  true  this  fence 
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T^as  a  few  feet  from  the  line,  and  npon  the  gronnds  of  appellee, 
bat  appellant  had  erected  the  fence  and  gate  through  which  the 
eolt  had  escaped  and  kept  it  in  repair  a  number  of  years,  and  then 
neglected  it.  It  had  treated  this  fence  and  eate  as  part  of  that 
which  the  law  required  it  to  build  along  its  rigut  of  way,  and  hav- 
ing done  so,  the  appellee,  we  think,  had  the  nght  to  rely  upon  its 
maintaining  it  and  keeping  it  in  repair,  and  that  it  was  its  auty  to 
do  so  until  it  had  given  him  formal  notice  that  it  considered  itself 
absolved  therefrom,  and  should  no  longer  maintain  or  repair  the 
flame. 

The  statute  requires  that  every  railroad  which  has  been  in 
operation  six  months  shall  be  fenced  by  the  railroad  company  suit- 
ably to  prevent  cattle,  etc.,  from  getting  on  the  rail-  statuu. 
road,  except  at  the  crossing  of  pnolic  roads  and  highways,  and 
within  such  portions  of  cities  and  incorporated  towns  as  are  platted 
into  lots,  with  gates  or  bars  at  farm  crossings,  etc.  §  1,  Act 
1874. 

The  place  where  the  colt  went  through  the  defective  sate  npon 
the  railroad  track  was  not  one  of  those  mentioned  in  the  statute 
releasing  the  company  of  that  duty;  in  other  words,  it  was  not  one 
of  the  excepted  places.  Prima  facie^  then,  it  was  the  duty  of  the 
company  to  keep  the  fence  and  gate  in  repair  at  this  point  so  as 
to  prevent  the  escape  of  stock,  and  this  duty  it  undertook  to  and 
did  discharge  for  a  number  of  years,  but  of  late  has  neglected  to 
do  so.  It  now  claims,  as  we  understand  it,  that  it  shomd  be  ex- 
cused f roni  the  performance  of  this  statutory  duty,  because  of  the 
oounter  and  higner  duty  it  owes  to  the  public  to  keep  its  depot 
grounds  open  K>r  the  use  and  convenience  of  those  having  business 
with  the  road,  in  accordance  with  the  principle  announced  in  the 
case  of  C,  B.  &  Q.  R.  Co.  v.  Hans,  111  III.  114. 

Whether  the  railroad  company  could  not  transact  its  business 
and  operate  its  cars  with  safety  to  its  employees,  or  the  convenience 
of  the  public  be  as  well  subserved  with  or  without  this  hroppbl. 
fence  and  gate  remaining  as  it  was  origiaally  erected,  were  ques- 
tions of  fact  which  the  company  ought  to  be  estopped  from  con- 
troverting so  long  as  it  permits  it  to  stand  and  oe  used  and  re- 
lied upon  by  others  as  a  lence  which  the  statute  by  its  plain  rezA- 
iug  prima  facie  requires  it  to  build  and  keep  in  repair.  Certainly 
so  until  they  have  given  notice  to  parties  interested  to  the  con- 
trary, and  thus  give  them  a  reasonable  opportunity  to  build  their 
own  fence.    • 

The  principal  point  apparently  relied  upon  by  counsel  for  ap- 
pellant for  a  reversal,  ana  which  he  has  very  ably  and  elaborately 
argued,  concerns  the  exclusion  of  certain  evidence  of-  bvtobhcb,   ad- 
f ered  on  behalf  of  the  company  on  the  trial  of  the  ■»»nJ»^  <»• 
cause.     The  station  and  switch  grounds  of  the  company  were  ad- 
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iaceat  to  and  extending  north  and  soptb  past  the  place  wl 
tenoe  and  gate  was  on  its  east  side,  and  through  which 
escaped.  Appellant  offered  to  prove  that  the  erection  o 
guards  or  a  fence  along  its  side  track,  on  these  groonds,  I 
Its  switch  stands,  one  of  which  was  north  and  the  other  e 
the  gate,  would  greatly  endanger  the  lives  of  its  emploji 
would  in  the  transaction  of  its  business  be  compelled  to  bw 
on  and  along  the  side  tracks  upon  these  grounds,  aud  in  ai 
to  the  switching  wonld  run  great  risk  of  being  caught  in  tl 
guards ;  and  that  snch  a  fence  and  oattle-gnards  would  gi 
convenience  the  public  at  large  in  loading  and  unloadingc 
the  side  track  in  the  basiness  of  ehipping  freight ;  and  t: 
ing  other  cattle-guards  there  would  weaken  the  roadlwd 
endanger  the  lives  of  passengers.  A  majority  of  the  com 
the  opinion  that  this  evidence  was  properly  excluded, 
reason  that  appellee's  cause  of  action  was  not  based  upon 
lect  of  appellant  to  erect  cattle-guai'ds,  or  build  fences  i 
side  tracKs  on  its  station  grounds,  but  so  far  as  any  reler; 
had,  for  a  failure  to  keep  in  repair  a  fence,  or  gate  form 
of  the  same,  already  built  at  or  near  its  right  of  way,  1 
whereof  appellee's  stock  escaped  from  his  pasture  aod  wt 
appellant's  track  and  was  killed  by  its  locomotive ;  and  I 
evidence  offered  was  immaterial  to  the  issue  being  tried. 
Tlie  judgment  of  the  appellate  court  is  affirmed. 

Railroad*— Injury  to  StocK  when  thars  la  na  Fane*  and  noStatute  i 
— No  Pratumptlon  of  NagllKane*,— laaaactioDagUDstaraDroMdo 
recover  damagea  for  alleged  oegligence  id  killing  a  mule,  there  bein 
and  no  atatute  requiring  the  compan;  to  fence  iti  tracks,  the  plaini 
no  evidence  to  prove  negligence  by  the  serraatsof  the  defendant, 
the  aimple  fact  of  jnjurj  to  the  animals  b;  the  traini  of  the  compi 
companied  b;  anything  which  tends  to  show  poiiLive  negligence  i 
duct  of  the  agenta  of  the  railroad,  is  insufficient  to  chaj-ge  the 
This  is  the  rule  in  those  States  where  the  company  isnot  bound  ti 
track,  and  where  tbe  stock  is  pennitted  to  run  at  laige  upon  i 
lands  without  thereby  subjecting  the  owner  to  liability  as  a  t 
Bethje  v.  Houston,  etc.,  R.  Co.,  26  Tei.  604;  C,  P.  &.  St.  L. 
HcHiUan,  Ohio  (B.  C),  7  Am.  &  Eng.  R.  R.  Gas.  588;  UcEisso 
St.  L.,  K.  a  &  N.  R  Co.,  78  Mo.  456;  Mobile,  etc,  R  Co.  •.  E 
Mias.  673. 

The  mere  fact  of  the  killing  or  injury  does  not  constitute  anj 
tiOQ  of  negligence;  the  specific  negligent  act  complained  of  inust 
by  the  plaintil.  Atchison,  T.  &  S.  FS  R.  Co.  e.  Walton,  9  West.  C. 
Max.)  na,  citing  Lyndsay  e.  Conn.,  etc.,  R.  Co.,  37  Vt.  643;  Chi 
R.  Co.  p.  patchin,  16  111.  1»8;  Great  Weatem  R  Co.  ».  Morthla 
451 ;  Sctaneir  e.  C,  R  I.  ifc  P.  R.  Co.,  40  Iowa,  887;  Indianapoti 
Co.  D.  Heana,  14  Ind.  30;  New  Orleans  R.  Co.  e.  Enochs.  4S  : 
Mobile,  etc.,  R  Co.  e.  Hudson.  SO  Id.  572;  Grand  Rapids  R  O 
son,  K  Mich.  507;  Brown  e.  Hannibal,  etc.,  R  Co.,  88  Mft.  SOS 
Wilmington  R  Co.,  4  Jones  L.  438;  Walsh  v.  Virgini»,  etc.,  R.  ( 
111;  FlattesB.  Chicago,  etc.,  R  Co.,  86 lows,  191;  Eentacky,  et 


FENCES— ABANDONMENT— NOTICfi— PRACTICE.  889 

V,  Talbot,  78  Ky.  621;  Wbittier  ©.  C,  M.,  &  St.  P.  R.  Co.,  26  Minn.  484; 
Little  Rock,  etc.,  R.  Co.  v,  Henson,  39  Ark.  418;  Little  Rock,  etc.,  R.  Co. 
V.  Holland,  40  Id.  836. 

Injuirietto  Stock— Negligence  Imputed  to  the  Company  under  Md.  Statute 
— Contributory  Negligencei — Under  art.  77,  sec.  1,  Code  of  Public  General 
Laws  of  Md.,  in  an  action  against  a  railroad  company  for  an  injury  to  stock, 
this  n^li^nce  must  be  imputed  to  the  company  defendant,  and  the  antii 
proband  in  negation  of  this  imputation  is  on  said  company,  and  it 
must  show  that  the  injury  complained  of  resulted  from  a  disaster  which  could 
not  have  been  avoided  by  the  use  of  proper  care  and  diligence,  and  that 
aach  proper  care  and  diligence  had  been  observjed  by  its  agents.  Balto.  & 
Ohio  K.  Co.  V.  Mulligan,  45  Md.  486;  WestMd.  R.  Co.  o.  Carter,  60  Md. 
d06;  8.  c,  11  Am.  &  Eng.  R  R.  Cas.  482. 

The  effect  of  the  statute  is  to  relieve  the  plaintiff  'from  the  obli^tion 
which  the  common  law  imposes.  It  is  no  longer  incumbent  on  him,  m  the 
opening  of  his  case,  to  show  affirmatively  the  negligence  of  the  defendant. 
Tne  duty  rests  on  the  defendant  to  supply  proper  and  adequate  proof  in  re- 
buttal of  the  presumption  of  negligence.  In  other  words,  it  must  be  as- 
sumed that  the  injury  sustained  was  caused  by  the  defendant's  negligence, . 
in  the  absence  of  satisfactory  and  sufficient  proof  to  the  contrary.  The 
defendant  may  supply  this  proof  by  showing  a  state  of  facts  demonstrating 
care  and  caution  on  the  part  of  its  agents  ;  and  it  majr  also  show  that  the 
accident  resulted  from  negligence  on  the  part  of  the  plaintiff. 

In  the  cases  above  cited,  it  is  held  that  a  plain  tin  may  have  allowed  his 
stock  to  stray  at  large,  unattended,  without  being  guilty  of  such  contributory 
negligence  as  would  preclude  his  right  to  recover,  if  the  accident  could  have 
been  avoided  by  the  use  of  proper  care  on  the  part  of  the  defendant's  agents. 
In  the  case  oresented  by  this  record  it  was  obviously  within  the  province  of 
the  jury  to  nnd  whether,  at  that  particular  time,  the  stock  was  properly  on 
the  road,  the  plaintiff  occupying  land  on  each  side  of  the  railroad,  and  being 
compelled  to  use  the  established  crossing  as  a  place  of  transit  from  one  lot  to 
another.     Northern  Central  R.  Co.  e.  Ward,  68  Md.  862. 

Rallroadt— Maintenance  of  Fences  already  Erected—Reasonable  Time  to 
Repairt — In  an  action  to  recover  double  damages  for  the  killing  of  a  cow  al- 
le^d  to  have  been  caused  by  a  failure  of  the  defendant  company  to  main- 
tain a  good  and  sufficient  fence  as  required  by  law,  the  court,  after  stating 
the  case,  proceeded  substantially  as  follows : 

'*  In  the  case  of  Clardy  t^.  Raikoad  Co.,  78  Mo.  576 ;  s.  c,  7  Am.  &  Eng.  R.  R.  * 
Cas.  556,  it  was  held  by  this  court  that  ^*  after  fences  have  once  been  erected, 
as  required  by  law,  the  company  is  only  liable  for  a  negligent  failure  to  main- 
tain such  fences,  and  it  is,  tnerefore,  entitled  to  a  reasonable  time  in  which 
to  make  repairs,  after  having  knowledge  of  a  defect  therein,  or  after  that 
period  has  elapsed,  in  which  by  the  exercise  of  reasonable  diligence,  it  could 
nave  had  knowledge  of  such  defect.''  This  rule  has  been  reannounced  in 
the  following  cases:  Case  v.  Railroad  Co.,  75  Mo.  670;  Chubbuck  v.  Rail-' 
road  Co.,  77  Mo.  592;  s.  c,  18 Am.  &Eng.  R.  R.  Cas.  653;  Rutledge  v.  Rail- 
road Co.,  78 Mo.  286;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  669;  Silvere.  Railroad 
Co.,  78  Mo.  528;  s.  c,  19  Am.  &  Eng.  R.  R  Cas.  642;  Walthers  v.  Railroad 
Co.,  78  Mo.  617;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  662.  As  it  appears  that  the 
defendant  had  once  erected  fences  on  the  sides  of  its  road,  at  the  point  in 
question,  it  could  only  be  held  liable  for  a  negligent  failure  to  maintain  such 
fence,  and  it  devolved  upon  the  plaintiff  to  introduce  some  testimony  from 
which  it  could,  at  least,  oe  fairly  inferred  by  the  jury  that  the  defendant  had 
been  g^^ilty  of  negligence  in  this  particular."  Young  v,  H.  &  St.  J,  R.  Co., 
62  Mo.  428;  Chubbuck  v.  Railroad  Co.,  77  Mo.  592;  s.  c,  18  Am.  &  Eng. 
B.  R.  Cas.  653. 
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Injury  to  Moek— Burdan  on  Plaintiff  to  ihow  that  Entry  wu  tt  Pol 
F*nM  U  raqulrad. — Id  actions  tgaiuBt  railroad  compaciea  to  reco^ 
age*  for  killiiiff  atock,  it  u  held  tbat  the  burden  ia  on  the  pUinii 
Caaw  of  thii  character,  to  proTe  tbat  the  animals  entered  at  a  poii 
the  rulroad  company  «a«  bound  to  fence,  and  that  at  that  point  I 
DO  fence.  It  ia  tne  place  of  entry  that  controla  Ai  aaid  in  Wit 
Co.  V.  Tictta,  M  Ind.  4S0;  a.  c,  19  Am.  &  Sng.  R  R.  Cas.  601:  »1 
of  entry  ia  the  material  queation."  Thi*  ia  the  ruling  in  maoy  cm 
Wayne,  etc,  Co.  e.  Herbold,  S9  Ind.  91 ;  Lake  Erie,  etc.,  e.  Kneidli 
4M;  B.C.,  19  Am.  ifcBDg.  R.  R.  Caa.  SSS;  Loiuanlle,  etc,  Co.t.  C 
Ind.  295;  a.  c,  19  Am.  A.Eng.  R.  R.  Cas.  59S;  LouiariUe,  tu 
Orermaii,  88  Ind.  IIS;  a.  c,  18  Am.  A  Kna>.  R.  R.  Caa.  H8;  Jeffe 
etc,  Co.  «.  Lyon,  TSInd.  107;  Toledo,  etc,  Co.  c.  Howell,  SSIsd.  41 
TiUe,  H.  A.  *  C.  JL  Co. «.  Ooodbar,  lOS  Ind.  6ft». 
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V. 

Chockbtt. 

{Advance  Cat,  2fiibratla.     Februaiy  11,  18841.) 

The  tmder.bon  of  a  graTcl-train  gang  waa  directed  by  hia  immed 
rior  to  take  men  and  dig  out  a  cat  which  had  been  partly  coven 
railed  by  afallofgraTelmtm  a  high  bank  near  by.  He  proceeded 
the  car,  and  white  ao  employed  waa  killed  by  the  embankment  i 
Prior  to  that  time  the  custom  had  been  to  station  a  watchman  to  g 
to  the  workmen  of  danger  from  the  falling  bank,  but  this  waa  omitt 
occaaion.     Bild,  that  the  company  waa  liaDle. 

A  gravel-train  conductor  on  a  railroad,  with  a  gang  of  men  und 
mediae  control  in  the  employ  of  the  railroad  company,  ia,  aa  to  i 
the  Tice-principal  of  the  railroad  company,  and  not  their  fellow-Eei 

A  sub-boaa  under  the  immediate  control  and  direction  of  the  co 
not,  as  to  such  conductor,  a  fellow-aeirant, 

'    Ebbob  from  Lancaster  Coantj. 
Marquette  db  Devoeese  for  plaintiff. 
Satoj/er  t£  Snell  and  J.  R.  Webster  for  defendanL 

Maxwell,  C.  J. — An  opinion  'was  filed  in  this  case  al 
term  of  the  conrt,  indcment  being  rerer&ed  for  want  of  a 
Fiow.  allegation  in  the  petition.       Afterwards  the  p 

tered  intoa  stipulation  that  the  petition  be  amended,  audi 
again  enbrnitt^,  either  party  to  have  leave  to  file  an  ai 
brief.    The  action  is  bronght  by  the  plaintiff  the  mother 
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bom  Crockett,  as  administratrix  of  his  estate,  to  recover  damages 
for  his  death,  caused  by  the  caving  of  an  embankment  at  a  gravel 
pit  where  he  and  others  were  at  work  for  the  railroad  company. 
The  plaintiff  below  (defendant  in  error)  claims  to  have  established 
two  pi^opoeitions  by  the  evidence,  which  she  alleges  are  sufficient 
to  snstam  the  verdict :  First,  that  Crockett  was  under  the  control 
of  one  Wyatt,  and  was  ordered  by  him  to  shovel  out  a  certain  car 
near  the  embankment,  which  car  had  been  partially  covered. up  and 
derailed  by  a  fall  of  earth ;  and,  second,  that  it  has  been  customary 
to  place  a  watch  at  or  near  the  bank,  to  give  warning  when  it  was 
apparent  that  it  was  about  to  fall,  which  precaution  was  omitted  on 
this  occasion.  It  is  contended  on  behalf  of  the  plaintiff  in  error 
that  neither  of  these  propositions  is  supported  by  the  evidence. 
This  will  require  an  examination  of  the  testimony. 

It  appears  from  the  testimony  that  for  some  months  prior  to 
Kovember  18, 1881,  when  the  accident  occurred,  Clayborn  Crockett 
had  been  in  the  employ  of  the  railroad  company  as  under-boss 
of  the  shovellers  of  a  gravel  train,  which  at  the  time  of  the  accident 
was  being  loaded  with  gravel  at  an  embankment  near  Milford,  to 
be  carried  to  Lincoln ;  that  an  ordinary  day's  work  was  60  cars, 
which  required  three  trips ;  that  the  embankment  in  question  is 
about  a  mile  and  a  half  east  of  Milford,  and  on  the  south  side  of 
the  track,  and  is  reached  by  a  spur  or  side  track  from  the  main  line, 
the  bank  at  the  highest  place  being  from  20  to  80  feet  in  height ; 
that  on  the  day  the  accident  occurred  a  number  of  the  hands 
were  absent, — ^the  exact  number  does  not  appear, — and  there  seems 
to  have  been  an  attempt  on  the  part  of  the  conductor  (Wyatt)  to 
accomplish  the  usual  amount  of  work ;  that  before  noon  there  was 
a  fall  of  earth  from  a  high  part  of  the  bank,  which  struck  one  of 
the  flat  cars,  and  partly  buned  it,  and  threw  one  end  off  the  track. 

The  attorney  for  the  plaintiff  in  error  who  argued  the  case  in- 
sists that  there  is  no  eviaence  to  show  that  Wyatt  ordered  Crockett 
to  shovel  out  the  car  and  ^et  it  on  the  track. 

One  Jerry  Wilson  testified  (page  7)  as  follows :  "  State  to  the 
jury  if  you  know  how  Clayborn  came  to  go  there  to  unload  that 
car.  Answer.  It  was  a  custom  when  we  got  in  a  pinch  for  Mr. 
Wyatt  to  help  us  out.  Question.  This  Wyatt  was  in  charge  of 
the  train  ?  A.  Yes.  Q.  And  Clayborn  had  charge  of  the  men  ?  A. 
Yes ;  Mr.  Wyatt  was  a  piece  off,  gettiujg  a  tie  to  bear  the  car  on 
the  track,  when  it  fell.  Q.  How  far  on  had  he  gone?  A.  Fifty 
or  a  hundred  yards.  When  he  started  away  he  said  to  Clayborn : 
^  Go  and  get  that  car  out  as  quick  as  you  can.'  He  always  said  to 
Glavbom  :  ^  Go  and  do  so  and  so.' " 

One  C^vin  J.  Montgomery  testifies  (page  9)  :  '^  After  that  bank 
had  fallen,  in  the  morning,  the  same  day  John  Wyatt  (six  or  seven 
of  the  cars  were  loaded)  told  Clayborn  to  take  those  men  and  go 
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there  and  clear  np  the  tmcks  and  get  the  cars  ready  by  the  time 
the  Milford  train  came.  Claybom  did  bo,  and  he  worked  there 
till  dinner.  After  dinner  we  came  back,  and  he  said  to  go  and 
take  some  men  and  ^o  back  and  clear  the  track.  He  was  digging 
nnder  the  tracks,  and  the  bank  canght  him  in  this  way.  [Witness 
illustrates  the  position.]  The  banK  was  on  the  sonth  side  and  the 
track  on  the  north  side.  Before  dinner  we  did  not  finish  clearing 
out.  After  dinner  he  (Wyatt)  told  him  to  take  some  of  the  men 
and  clear  it,  and  he  would  go  and  get  a  tie.  He  (Wyatt)  went  to 
the  tool-box  and  got  a  tie,  and  had  it  on  his  shoulder,  and  before 
he  got  back  the  accident  occurred." 
S.  Black  testified  (page  13)  as  follows :  "  Qiiestian.  What  hap. 

Sened  to  one  of  the  cars  that  day  ?  Answer.  The  bank  had  fallen 
own  on  it,  and  knocked  one  end  of  the  car  off  the  track. 
What  was  being  done  that  day?  A.  Dug  out  part  of  it. 
Who  dug  it  out?  A.  The  men  working  for  Croclkett.  Q.  How- 
did  it  come  that  these  men  and  Crockett  were  digging  it  out  ?  A. 
Wyatt  told  them  to." 

J  oseph  Carter  testified  (page  16)  :  "  In  the  forenoon  there  was 
a  part  of  the  bank  fell  down,  and  broke  the  brake,  and  then  we 
were  shovelling  that  out  so  that  we  could  get  the  train  out  at  the 
usual  time.  Question.  Who  told  you  to  shovel  out  that  car? 
Answer.  Wyatt.  Q.  Whom  did  he  tell  ?  A,  All  of  us.  Q.  Did 
he  tell  any  particular  person  ?    A.  He  told  Mr.  Crockett." 

J.  Mitcnell  testified  (page  19) :  "  Question,  Yon  may  tell  the 
jury  who  were  at  work  there  at  the  car  next  to  the  bank  when  the 
accident  happened  at  the  time.  Answer.  Myself,  this  Mr. 
Crockett, — he  was  in  the  centre  of  the  car  next  to  the  bank, — and 
there  was  another  man,  Bobert  Keed.  We  were  the  only  three 
men  engaged  in  there  at  that  time.  The  rest  of  the  men  were  load 
ing  up  the  other  cars.  Q  How  did  you  come  to  load  up  that  car? 
A.  Tnere  were  four  or  nve  more  cars  below  that  bad  been  loaded. 
This  car,  we  commenced  loading  it  in  the  morning.  It  was  v<erj 
cold  that  morning.  We  did  not  finish  loading  it,  because  about 
eleven  o'clock  the  oank  caved  in  there,  and  had  knocked  it  partially 
off  the  track,  and  broke  the  brake-wheel.  In  the  afternoon,  when 
the  men  were  called  out  and  had  gone  to  work,  Mr.  Wyatt,  I 
believe,  gave  orders  to  some  of  them  to  finish  loading  the  car,  and 
none  of  them  would  agree  to  load  it  except  us  two  men.  They 
were  afraid  that  the  bank  would  cave  again,  but  myself  and  another 
man  and  Mr.  Crockett  were  at  the  upper  end  of  the  car,  and  Mr. 
Wyatt  was  down  there,  and  he  left  our  car  and  went  to  Crockett. 
I  doii^t  know  what  he  said.  Anyhow  Crockett  came  down  and 
pitched  in.  .  •  .  Deweese.  You  did  not  hear  what  he  said  to 
Crockett  ?  A.  No ;  he  came  down  immediately,  and  he  was  en- 
gaged  in  helping  us  load  that  car.    We  had  been  loading  it,  I  believe. 
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for  three  quarters  of  an  hour  before  the  bank  caved  in.     Q.  The 
second  time  ?    A.  Yes ;  that  was  the  second  time." 

Mr.  "Wyatt,  called  as  a  witness  by  plaintiff  in  error,  testified  on 
cross-examination  as  follows  (pages  30,  31) :  "  Question.  At  the 
time  of  this  accident  were  where  you  when  the  firet  fall  of  dirt  oc- 
curred on  that  day  ?  Ans^oer,  I  was  about  two  cars  from  the  men 
when  the  dirt  fell.  Q.  What  direction  ?  -4.  I  was  west.  Q.  What 
were  yon  doing  ?  -4.  Carrying  water  around  for  the  men.  Q,  Then 
wliat  did  vou  do  when  the  dirt  fell  %  A.  1  don't  remember  that  I 
did  anything  in  particular.  Well,  I  moved  a  part  of  the  men  from 
tlie  other  side.  Q.  WTiat  did  you  do  then  ?  A.  Then  told  Crockett 
that  we  would  have  to  clear  the  dirt  from  the  car  and  get  it  on  the 
track  where  the  engine  came.  Q,  Did  he  proceed  to  clear  up  the 
dirt?  A.  Crockett  and  two  men.  Q.  You  said  that  'we'? 
A.  I  meant  that  the  dirt  would  have  to  be  cleared  away.  Q.  Did 
that  mean  yourself  ?  A,  It  did  if  I  had  to  go  there.  Q.  Did  vou 
go  ?  A.  No,  sir.  Q,  Did  he  go  ?  A.  Yes.  Q.  Did  you  tell  him 
to  take  men?  A.  He  had  the  privilege  himself  to  take  men. 
Did  you  tell  him  to  go  and  clear  the  cars?  A,  No,  sir. 
Was  that  the  manner  in  which  you  were  accustomed  to  give 
your  ordei-s  there  ?  A.  Not  at  all  times.  Q,  But  on  this  dav  that 
18  the  way  you  spoke  ?  A.  Yes ;  as  a  general  thing  I  speak  that 
way, — that  we  would  have  to  do  so  and  so."  He  also  testifies  that 
the  effect  was  that  of  a  command  to  go  and  do  what  was  required. 
There  was  a  great  deal  of  other  testimony  by  the  same  ^^^^^^^^  g^. 
witnesses  tending  to  show  that  just  before  the  accident  nozsiiTTowxH' 
Wyatt  directed  Crockett  to  clear  the  dirt  away  from  *^"  ^">'<"- 
around  the  car  which  had  been  derailed,  and  that  while  thus  en- 
gaged the  bank  caved,  and  fell  on  him,  causing  his  death.  The 
objection  that  the  testimony  is  not  sufficient  on  that  point  to  war- 
rant the  verdict  is  not  sustained. 

2.  That  the  testimony  fails  to  show  that  it  had  been  customary 
to  keep  a  watch  to  notify  the  shovellers  that  the  bank  was  about  to 
fall,  and  at  the  time  of  the  accident  this  precaution  had  been 
omitted. 

Joseph  Carter  testifies  on  that  point  as  follows  (pages  15,  16) : 
"  Question.  State  to  the  jury  what  had  been  the  cus-  ^^^^ 
tom  of  the  company  about  protecting  the  employees  kubpoiowitcr. 
from  danger  resulting  from  caving  in,  if  anything.  "^' 
Ansioer.  Always  up  to  that  time  there  was  some  one  on  the 
bank  watching,  and  seeing  if  there  was  any  danger,  and  if  there 
was  any  danger  there  was  always  notice  given,  so  we  got  out  of  the 
way  in  time,  and  none  were  hurt.  Q.  Who  would  station  them  up 
there  ?  A.  Mr.  Wyatt.  .  .  ,  Q.  Had  anybody  been  stationed  up 
there  to  watch  and  give  warning  this  day  of  the  accident  ?  A.  No, 
sir ;  nobody  was  there  that  day,  at  all."    In  this  the  witness  is  cor- 
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roborated  by  nearly  all  the  others.  Mr.  Wyatt  testifies,  on 
examinatioD,  as  follows :  *'  Quesiicn.  That  wae  your  cost 
go  along  there,  and  when  it  became  dangerous  to  tamble  th 
down  ?  Answer.  When  we  got  through  the  gravel  we  thr 
bank.  If  we  thoQght  there  was  any  danger  we  would  thr 
bank.  Q.  You  wonH  in  both  cases')  A.  Tea.  Q.  "Won 
bare  men  stationed  op  there  on  the  bank  if  it  was  dang 
,1,  Not  on  the  top  of  the  bank.  Q.  Anywhere  else  i  A. 
top  of  the  cara.  Q.  Did  you  ever  perform  that  duty }  A. 
Q.  And  yon  would  undertake  to  give  warning  to  the  men  i: 
was  danger?  A.  Yes.  Q.  You  woald  take  a  position  on  II 
and  if  yon  saw  any  cracks  you  would  tell  the  boys  to  gt 
A.  If  I  saw  any  move  in  the  bank ;  yes,  sir.  Q.  On  this  d 
were  not  watching  the  bank?  A,  Was  not  at  the  time  tl 
fell,  or  had  not  been  that  day." 

There  is  no  proof  whatever  that  Crockett  knew  that  thi 
DO  one  watching  the  bank.  The  poution  was  a  dangeroi 
and  this  seems  to  have  been  known  to  Crockett ;  but  with  a 
man  to  give  warning  that  the  bank  was  about  to  fall,  ont 
witnesses  testifies  that  the  shovellers  could  get  upon  tiie  £ 
and  escape  injury.  Had  the  usual  watch  been  kept,  this  ai 
probably,  would  not  have  occurred.  There  is  sufficient  p 
negligence,  therefore,  to  sustain  the  verdict.  But  it  is  sa 
Crockett  was  a  fellow-servant  with  Wyatt,  and  that  the  scr 
sumes  all  of  the  risk  of  danger  that  is  apparent  This  qnest 
before  this  court  in  Chicago,  St.  P.,  M.  &  O.  R.  Co.  «.  Lnn 
16  Neb.  254;  8.  c,  21  Am.  &  Eng.  R.  R.  Cas.  528.  In  t! 
it  was  held  that  a  conductor  of  a  construction  train  on  a  i 
with  a  gang  of  men  engaged  to  work  as  day  laborers  for  the 
company,  out  under  the  immediate  orders  of  such  coi 
is  as  to  such  men  the  vice-principal  of  the  railroad  compa 
not  a  fellow-servant  of  sncn  men  ;  and  an  act  of  gross  ne^ 
on  the  part  of  such  conductor,  whereby  the  lives  of  each  m 
placed  in  jeopardy  while  working  under  his  immediate  ore 
direction,  ana  one  of  them  was  killed,  was  the  negligenc* 
company,  for  which  it  was  liable.  That  case  was  ably  arrn 
the  attorneys  in  the  case  furnished  elaborate  briefs,  wh 
tained  references  to  the  leading  authorities  up  to  that  time, 
decision  was  not  reached  until  the  authorities^o  and  coti  h 
carefully  considered ;  and  now,  after  the  lapse  of  one  an( 
years,  we  see  no  reason  to  change  onr  decision.  That  c 
therefore,  will  be  adhered  to,  and  it  is  decisive  of  this  case. 
Crockett,  although  an  under-boss  of  the  hands,  was  under 
mediate  direction  of  Wyatt,  who  was  the  responsible  h< 
represented  the  company.  So  far  as  the  necessity  of 
Wyatt  was  concerned,  Crockett  seems  to  have  been  ia  preci 


396  BALTIMORE  AND  OHIO  R.   CO.  V.  M^KENZIB. 

(6)  That  the  question  of  negligence  is  one  for  the  jury  to  determine. 

(7)  That  where  a  ndlwaj  company  does  its  own  express  bosinefls,  its  ex- 
press messengers  are  co-serTants  with  the  engineer  and  other  8nb<»dinate 
employees  on  the  train. 

(8)  But  that  in  tMs  case  the  question  whether  the  engineer  and  express 
messenger  are  fellow-servants  is  a  mixed  question  of  fact  and  law  to  be  sub- 
mitted to  the  jury. 

(9^  And  that  the  jury  must  weigh  all  the  testimony  in  determining  the 
negligence  of  the  defendant. 

(10)  And  further,  that  an  instruction  warning  the  jury  from  '^feelings  of 
sympathy,  compassion,  and  charity,  and  against  making  any  extravagant 
allowance  growing  out  of  "  such  feelings,  is  not  open  to  the  objection  thi^t 
it  leaves  the  jury  to  infer  that  they  were  free  to  make  an  extravagant  allow- 
ance from  any  other  feelings,  such  as  passion  or  prejudice. 

Error  to  the  Circuit  Oonrt  of  Shenandoah  County.    Case  heard 
at  Staunton.    The  opinion  states  the  case. 
Sheffey  &  Bwnwa/rdiner  for  plaintiff  in  error, 
H.  C.  Alien  and  W.  H.  Alexander  for  defendant  in  error. 

Lewis,  P. — This  was  an  action  of  trespass  on  the  case  in  the  Cir- 
cuit Court  of  Shenandoah  county,  wherein  the  defendant  in  error 
here  was  plaintiff,  and  the  Baltimore  &  Ohio  K.  Co.,  the  plain- 
tiff in  error  here,  was  defendant.  The  action  was  brought  to  re- 
cover damages  for  injuries  received  by  the  plaintiff  wlnle  in  the 
Facts.  performance  of  his  duties  as  an  express  messenga*  in 

the  employ  of  the  defendant  company.  The  injuries  so  received 
resulted  in  the  loss  of  the  plaintiff's  left  arm,  and  were  occasioned 
by  a  collision  of  the  train  upon  which  the  plaintiff  was,  with  a  large 
rock  which  had  fallen  from  the  side  of  a  cut  upon  the  defendant's 
track.  It  was  claimed,  and  the  jury  found,  that  the  collision  was 
caused  by  the  negligence  of  the  defendant's  agents,  without  fault 
on  the  part  of  the  plaintiff,  and  judgment,  in  accordance  with  the 
verdict,  having  been  rendered  m  the  plaintiff's  favor,  the  case  is 
now  here  on  a  writ  of  error  and  stipersedeas. 

It  is  a  general  rule  of  law,  well  settled  in  England  and  mostly 

^^        in  this  country,  that  one  who  enters  the  service  of  an- 

BY^BVAs??"^  other  takes  upon  himself  the  ordinary  risks  of  the  neg- 

AUTHORiTiBs.     ]jgg^^  ^q^  ^f  j^jg  feUow-scrvants  in  the  course  of  the 

employment.  In  other  words,  the  master  is  exempt  from  liability 
to  his  servants  for  the  fault  of  their  fellow-servants. 

The  leading  case  on  the  subject  is  Farwell  v.  Boston  &  "Worces- 
ter R.  Corporation,  4  Met.  (Mass.)  49 ;  and  the  rule  as  there  an- 
nounced by  Chief-Justice  Shaw  has  since  been  acted  on  in  nu- 
merous cases,  English  and  American.  See  Randall  v.  Bait.  &  Ohio 
R.  Co.,  109  U.  S.  478 ;  s.  c,  15  Am.  &  Eng.  R.  R  Cas.  243,  and 
cases  cited. 

There  are  exceptions,  however,  to  the  general  rule  as  well  estab- 
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lished  as  the  mie  itself.  Thus,  the  master  to  be  exempt  from  lia- 
bility must  himself  have  been  free  from  negligence.  He  BzcBpnoira. 
is  bonnd  to  use  ordinary  care  in  supplying  and  maintaining 
proper  instrumentalities  for  the  performance  oi  the  work  requireo, 
and  generally  to  provide  for  the  safety  of  the  servant  in  the  course 
of  the  emplovment  to  the  best  of  his  skill  and  judgment.  And 
if  he  fail  in  the  performance  of  his  duty  in  this  particular,  he  is  as 
liable  to  the  servant  as  he  would  be  to  a  stranger.  Hough  r.  Eail- 
road  Co.,  100  TJ.  S.  213 ;  Wabash  E.  Co.  v.  McDaniels,  107  Id.  454 ; 
8.  c,  11  Am.  &  Eng.  B.  E.  Cas.  158 ;  2  Thompson  on  Negligence, 
985-6,  sec.  5. 

And  where  injuries  are  caused  by  the  negligence  of  a  servant 
who  is  charged  with  the  performance  of  duties  which  by  law  it  is 
incumbent  on  the  master  to  perform,  sucli  servant  is  regarded  as 
the  representative  of  the  master,  and  in  legal  contemplation  his 
negligence  is  the  negligence  of  the  master. 

J  udge  Cooley  states  the  rule  thus :  The  master  ^^  is  not  respon- 
sible to  one  person  in  his  employ  for  an  injury  occasioned  by  the 
negligence  of  another  in  the  same  service,  nnfess  generally  or  in 
respect  of  the  particular  duty  then  resting  upon  the  negligent  em- 
ployee, the  latter  so  far  occupied  the  position  of  his  principal  as  to 
render  the  principal  chargeable  for  his  negligence  as  for  personal 
fault."     Cooley  on  Torte,  664. 

In  Lewis  v,  St.  L.  &  I.  M.  E.  Co.,  69  Mo.  496,  it  was  held 
that  where  the  servant  of  a  railroad  corporation  is  injured  by  de- 
fects in  the  machinery  or  track  of  the  company,  the  latter  cannot 
defend  on  the  plea  that  such  defects  resulted  from  the  negligence 
of  fellow-servants. 

That  was  an  action  to  recover  damages  for  injuries  sustained  bv 
a  brakeman  in  consequence  of  an  excavation  alongside  the  defend- 
ant's track ;  and  in  the  course  of  its  opinion  the  court  said :  ^'  It 
was  the  duty  of  the  section  foreman  to  keep  the  track  in  repair, 
and  see  that  everything  was  right.  He  was  notified  of  the  exist- 
ence of  the  hole,  and  complaint  was  made  to  him  about  it,  but  he 
negligently  omitted  to  act  and  failed  to  remedy  the  defect.  Notice 
toTiim  was  notice  to  the  company,  and  his  negligence  was  the  com- 
pany's negligence." 

In  the  recent  case  of  Chicago,  Milwaukee  &  St.  Paul  E,  Co. 
V.  Eoss,  112  U.  S.  377;  s.  c,  17  Am.  &  Eng.  E.  E.  Cas.  801,  it  was 
decided  by  the  Supreme  Court  of  the  United  States  that  the  de- 
fendant company  was  liable  to  the  plaintiff,  who  was  a  bi*akeman 
in  its  employ,  for  injuries  resulting  from  the  negligence  of  the 
conductor  of  a  freight  train  upon  which  the  plaintin  was  employed 
^^  in  no  proper  sense  of  the  terms^"  said  the  court,  ^^  is  he  (the  con- 
ductor, a  fellow-servant  with  the  fireman,  the  brakemen,  the  porters 
and  the  engineer.    The  latter  are  fellow-servants  in  the  running  of 


898  BALTIUOBB  AND  OHIO  R.  00.  V.  H'EEHZIE. 

the  train,  nnder  bis  direction  ;  as  to  them  and  the  train,  he 
in  the  place  of  and  repreaente  the  corporation." 

The  6ame.  doctrine  had  been  previonsly  held  by  thia  t 
Moon's  Adm'r  TJ.  Richmond  &  AHeghany  K.  Co.,  78  Va.  741 
17  Am.  &  Eng.  R.  R.  Cas.  531.  In  that  case  the  death 
plaiotiS'e  intestate,  'who  was  a  brakeman,  was  caused  br  i 
carrent  negligence  of  the  condnctor,  nnder  whose  direc 
was,  and  the  acents  of  the  company  havioe  in  charge  the  n 
the  track ;  ana  it  was  held  that  the  plaintiff  was  entitled  b 
tain  his  action. 

In  delivering  the  opinion  of  the  court  Judge  Fanntlen 
Inasmuch  as  "  the  condnctor  was  not  a  feUow-serr&nt  of 
bnt  bis  superior,  and  in  a  position  wherein  he  exercised  dif 
ary  authority,  and  wag  charged  with  certain  dnties  for  tbt 

Eerformance  of  which  the  Uw  holds  the  company  itself  r 
le,  any  negligence  on  hia  part  in  this  behalf  is  the  neglif 
the  company  itself."  And  fnrtlier  he  said :  "  Hemdon, 
tion-master  .  .  .  coald  in  no  sense  be  regarded  a  fellow-«e 
the  same  common  employment  or  department  of  aerrii 
Moon,  who  was  a  train  hand  and  brakeman.  They  were  nc 
ployees,  thrown  together  in  a  common  dnty,  and  baring 
tnuity  to  observe  and  jndge  of  tlie  habits  and  analifica 
each  other."  See  also  note  to  tlie  case  of  C,  H.  &  S 
Co.  V.  Ross,  17  Am.  &  Eng.  R.  R.  Cas.  501,  where  the  ( 
collected. 

Applying  these  principles  to  the  present  case,  the  first  < 
ia,  whether  the  circuit  court  erred  in  admitting  the  evidenc 
witness,  Copp. 

The  snbstance  of  the  witness'  statement  was,  that  w 
tten  AMD  an-  Oopp,  was  employed  as  a  section  hand  by  the 
DUfCB.  ^pj  company,  be  on  one  occasion  rcmarted  to 

Flynn,  then  the  section  boss,  that  if  he  did  not  take  out  tha 
meaning  the  rock  that  fell — "  there  would  be  a  thnoderi 
some  day,"  that  he  did  not  know  whether  Flynn  beard  hin 
bnt  sappoBcd  he  did,  as  "  the  remark  was  made  near  enc 
him  to  hear  it."  The  defendant  exce]Jted  to  ttiis  state) 
the  ground  that  the  remark  to  Flynn  was  not  notice  to  t 
pany,  and  further  because  it  was  made,  as  the  witoesa 
thirteen  years  before  the  casualty  occurred. 

And  the  aecond  qucBtioii  is,  whether  the  conremation 
the  witness,  Reddy,  and  Foster,  an  employee  of  the  com] 
the  evening  preceding  the  day  on  which  the  casualty  o 
was  competent  evidence,  as  held  by  the  Circuit  Court. 

It  appears  that  Foster  was  employed  as  a  night  watcbr 
as  such  to  watch  the  cut  from  the  side  of  which  the  ro 
that  on  the  occasion  referred  to,  the  witness  remarked  to 
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he  does,  then  the  result  is  the  same,  no  matter  whether  hie 
high  or  low — whether  he  be  the  president  of  the  compani 
conductor  of  a  train,  a  eectioo-maater,  or  a  common  watchi 

The  company,  then,  haWng  received  notice  of  the  th 
danger,  it  therenpon  became  its  duty  to  take  the  requisite 
avert  it,  and  having  negligently  failed  to  do  so,  it  is  answe; 
the  cooseqaences. 

Tlie  next  question  relates  to  the  instractions  which  were 
imniDCTwn.  the  jury  at  the  instance  of  the  plaintiff.  Tbt 
follows : 

"I.  The  court  instmcts  the  jury  that  the  plaintiff, 
McKeazte,  is  presumed  to  have  exercised  due  and  propc 
the  time  of  the  wreck  at  which  he  was  injured,  and  the  b 
proving  he  was  negligent  is  upon  the  defendant. 

"  II,  Even  if  the  jury  should  believe  from  tlie  evidence 
plaintiff  jumped  from  tne  defendaut's  car  at  the  time  of  tl 
yet  if  tney  further  believe  from  the  evidence  that  said 
did  so  under  a  well-grounded  fear  of  danger  to  hie  liie  < 
plaintiff  is  as  mndi  entitled  to  recover  in  this  action,  so 
jumping  is  concerned,  as  if  he  had  received  the  injuries  coi 
of  while  in  defendant's  car,  although  they  may  further  beli 
the  evidence  that  if  he  had  remained  in  the  car  he  would 
been  injured. 

"III.  Even  though  the  jury  may  believe  from  the 
tliat  the  plaintiff  received  the  injuries  complained  of  by : 
hie  jumpmg  from  the  defendant's  car  at  the  time  of  the  wre 
the  jury  further  believe  from  the  evidence  that  the  pla: 
■  eo  stunned  and  bewildered  by  the  shock  of  the  collision  i 
der  said  plaintiff  unconscious  of  what  he  was  doing,  then 
are  instructed  that  said  jumping  was  not  such  negligence  : 
vent  plaintiff  from  recovering  damages  any  more  than  if  1 
ceived  said  injuries  complained  of  while  in  defendant's  car, 
the  jury  may  further  believe  from  the  evidence  that  no  injn 
have  been  received  by  him  if  he  had  remained  in  said  car 

"  IT.  If  the  defendant  claims  exemption  from  liability 
tiff  because  of  plaintiff's  standing  in  the  relation  of  a  serv 
then,  in  order  to  exempt  the  said  defendant  from  such 
said  defendant  must  not  have  been  guilty  of  negligence 
fint  instruction  for  defendant  as  given  by  the  court,  and  I 
of  such  negligence  is  on  tlia  plaintiff." 

We  are  of  opinion  that  these  instructions  correctly  prop 
law  applicable  to  the  case,  and  were  properly  given.  I 
jjjjSjjnrau)  fendant  relied  on  the  defence  of  contribntc 
nu^TOBT  «£-  gence,  it  was  incumbent  on  it  to  prove  it,  and  i 
PBoxiir°'^  sence  of  satisfactory  proof  to  estahlish  sucli  def 
QAvn.  plaintiff  must  be  presumed  to  have  been  withe 

This,  indeed,   is    not  disputed.      And    the   second    ai 
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instrnctions  are  eqnallj  unexceptionable.  The  principle,  as  declared 
in  namercns  cases,  is  thus  stated  by  Thompson :  ^^  If  A,  through 
his  negligence  or  fault,  pats  B  in  a  position  of  immediate  danger, 
real  or  apparent,  and  B,  through  a  sndden  impulse  of  fear,  m&es 
a  movement  to  escape  the  danger,  and  in  so  doin^  accidentally  re- 
ceives another  and  difEerent  injury  from  that  threatened  by  the 
negligence  of  A,  he  may  recover  damages  of  A ;  for  A's  negligence 
or  fault  is  the  proximate  cause  of  his  injury.  Thus,  a  coach  sud- 
denly breaks  down,  goine  at  a  moderate  gait  on  a  level  road.  A 
passenger  seated  upon  the  top,  becoming  alarmed,  leaps  to  the 

f  round,  and  thereby  sustains  an  injury.  If  he  had  remained  seated 
e  would  not  have  been  injured.  The  breaking  of  the  coach  is  the 
proximate  cause  of  the  injury,  and  if  this  happened  through  the 
Diligence  of  the  proprietor,  he  must  pay  damages;  otherwise 
not."  And  in  a  foot-note  the  author  adds :  ^'  It  is  upon  like  ground 
that  the  criminal  law  excuses  homicide,  when  committed  under  a 
supposed  necessity  of  self-defence,  in  the  presence  of  words  and 
demonstrations  which  threaten  death  or  great  bodily  harm,  al- 
though in  fact  no  harm  is  intended."  2  Thompson  on  "Negligence, 
page  1092,  sec.  8. 

The  same  principle  is  laid  down  in  Sherman  and  Bedfield  on 
Negligence,  sec.  28,  as  follows :  "  The  plaintiffs  right  to  recover  is 
not  affected  by  his  having  contributed  to  his  injury,  unless  he  was 
in  fault  in  so  doing.  It  is  possible  for  the  plaintiff  not  only  to 
contribute  to,  but  even  to  be  himself  the  immediate  cause  of  his 
own  injury,  and  yet  to  recover  compensation  therefor.  If  his  share 
in  the  transaction  was  innocent,  and  not  incautious,  it  furnishes  no 
excuse  for  the  defendant.  Thus,  where  bv  the  negligence  of  a 
railroad  company  the  train  was  run  into  sucn  danger  that  in  order 
to  escape  from  greater  peril  the  plaintiff  jumped  off  and  thus  in- 
jured himself,  he  recovered  damages  against  the  company."  See 
also  Stokes  v.  Saltonstall,  13  Pet.  181. 

This  statement  of  the  law  was  cited  with  approbation  by  this 
court  in  K.  &  D.  B.  Co.  v.  Morris,  31  Gratt.  200,  which  was  an 
action  by  a  passenger  against  the  company ;  but  we  apprehend  the 
principle  equally  applies  to  a  case  like  the  present. 

The  fourth  instruction,  taken  in  connection  with  the  first  that 
was  ^ven  for  the  defendant,  is  in  accordance*  with  the  views 
alrea^  expressed  in  this  opinion,  and  is  entirely  right. 

At  the  trial,  the  defendant  moved  the  court  to  instruct  the  jury, 
among  other  things,  as  follows :  ^^  Servants  are  engaged  in  a  com- 
mon employment  when  each  of  them  is  occupiea  m 
service  of  such  a  kind  as  that  all  of  them  in  the  TOcSSSviSra! 
exercise  of  ordinary  sagacity  ought  to  be  able  to 
foresee  when  accepting  weir  employment  that  it  may  probably 
expose   them  to  the  risk  of  injury,  in  case  any  one  of  sucn 

24  A  ft  B.  R  Gas.— 26 
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ind  that  said  rock  fell  by  reason  of  the  negligence  of  the  < 
rnt  in  not  securing  or  removing  said  rock," 

The  coart  also  refused  to  give  the  third  inatraction  asked 
defendant,  which  asaerte  the  same  doctrine  contained  in  tl 
of  the  first  instmction  vhich  we  have  seen  was  rejected,  b 
rather  more  emphasis,  namely,  that  the  plaintifl  being  a 
serraDt  of  the  engineer  of  the  train,  conid  not  recover  if  tbi 
was  caQsed  by  tlie  negligence  of  the  engineer  alone. 

We  are  of  opinion  that  this  instruction  was  properly  i 
At  the  same  time,  it  may,  perhaps,  be  conceded,  in  ttie  aix 
satisfactory  evidence  to  vary  the  case,  that  where  a  railra 
pany,  as  is  the  case  here,  does  its  own  express  bnsinesE,  ( 
accepts  service  with  the  company  as  an  express  messenger, 
Kzmm  HM-  considered  as  a  fellow-servant  of  the  engineer  ai 
S5!^^"°.„  anbordioate  employees  engaged  in  operating  th 
xxBTun.  Qf  (jje  company  on  which  he  is  carried  while  f 
ing  his  duty  as  sncn  express  messenger;  and  tliis,  i 
standing  its  expreea  department  is  a  distinct  departmenl 
liompany's  bnsiness.  For  they  are  employed  and  paid  bi 
moD  employer.  Their  duties  bring  tnem  together  at  1J 
place,  that  is,  on  the  same  trains,  and  at  the  same  time.  1 
ander  the  direction  of  the  same  conductors,  who  control  tb 
nnents  of  the  trains ;  and  hence  it  may  fairly  be  aaid  that  w 
sxpreee  messenger  enters  the  service,  he  can  easily  fore 
therefore  "  takes  upon  himself  the  natnral  and  ordinarr  r 
perils  incident  to  tne  performance  of  snch  service,"  inclai 
perils  arising  from  the  negligence  of  those  engaged  in  o 
:he  trains,  and  that  his  "  compensation  is  adjusted  aocori 
Farwell  v.  Boston,  etc,  R,  Co.,  stipra;  Clarit's  Adm'r  v.  Bi 
fe  Danville  R.  Co.,  78  Va.  709 ;  b.  c,  18  Am.  &  Eng.  R.R. 

In  McAndrewB  v.  Bums,  39  N.  J.  Law,  117,  Dalrimple 
ined  the  relation  comprehended  by  the  terra  fellow-servar 
ows :.  "  A  fellow-servant  I  take  to  be  any  one  who  is  cc 
)y  the  same  master.  Common  employmentis  service  of  bi 
bat,  in  the  exercise  of  ordinary  sagacity,  all  who  engage  ii 
>e  able  to  foresee,  when  accepting  it,  that  through  uie  ne 
>f  fellow-servants  it  may  prooably  expose  them  to  injur 
^nnd  on  which  rests  the  exemption  of  the  master  from 
o  the  servant  for  negligence  of  a  fellow-servant  engaged  i 
Don  employment  is,  that  the  servant  is  presnmea  to  coi 
eference  to  the  risk  incurred,"  Bnt  the  rule  of  exempt 
lot  apply,  as  we  have  seen,  where  the  injury  is  cansed  by 
igence  of  an  agent  whose  position  is  that,  not  of  a  fellow- 
>nt  of  a  representative  of  the  employere,  or  vice-principal 

And  it  has  been  held  in  respect  to  railway  service,  that 
leceaeary  that  the  aervant  injured,  in  order  to  exempt  the  ( 
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nnderstood  the  coart  to  mean,  that  in  considering  the  qnestion  of 
negligence  in  the  management  of  the  train,  they  must  wei^h  all 
the  expert  testimony  in  the  case,  as  well  that  for  tne  plaintinas  for 
the  defendant,  and  decide  in  accordance  with  the  preponderance 
of  the  evidence.  And  so  construed,  the  instruction  is  nnexception* 
able.  Bnt  independent  of  this  instruction,  the  verdict  could  not 
properly  have  been  otherwise  than  for  the  plaintiff,  and  the  de- 
fendant, therefore,  in  any  view,  has  not  been  prejudiced..  Danville 
Bank  v.  Waddill,  27  Gratt.  448 ;  SnouflEer's  Adm'r  v.  Hans- 
brough,  79  Ya.  166 ;  Chicago,  etc.,  B.  Co.  v.  Boss,  mora. 

The  defendant  also  complains  of  the  modification  which  was  made 
by  the  court  of  its  twelfth  instruction.  The  court  was  asked  to  in- 
struct the  jury  to  "  be  on  their  guard  against  feelings  of  sympathy, 
compassion,  add  charity,  and  against  m&ing  any  extravagant  allow- 
ance.^'  The  modification  consists  in  adding,  immediately  after  the 
word  "allowance,"  the  words  "growing  out  of  said  sympathy,  com- 
passion, and  charity ;"  so  that,  by  the  modified  instruction,  the  jury 
were  cautioned  "  against  feelings  of  sympathy,  compassion,  and 
charity,  and  against  making  any  extravagant  allowance  growing 
out  of  siad  sympathy,"  etc. 

The  complaint  is  that  the  court,  by  adding  these  words,  turned 
aside  the  instruction  ^frorn  its  true  intent  and  object,  and  left  the 
jury  to  infer  that,  while  guarding  against  feelings  of  sympathy, 
compassion,  and  charity,  they  were  free  to  make  an  extravagant 
allowance  from  passion,  prejudice,  or  any  other  impulse  or  feefing. 
We  do  not  think  the  instruction  is  justly  obnoxious  to  such  a  criti- 
cism. Surely  telling  the  jury  to  ^ard  against  feelings  of  sympa- 
thy, compassion,  and  charity  could  not  be  construed  by  any  intelli- 
gent and  riffht-minded  juror  as  an  invitation  or  license  irom  the 
court  to  violate  his  oath  as  a  juror,  and  give  way  to  passion, 
prejudice,  or  any  other  improper  feeling.  To  tell  a  jnry  not  to  be 
swayed  by  passion  or  prejudice,  is  only  mildly  to  instruct  them  not 
to  violate  their  solemn  oaths,  an  instruction,  let  us  hope,  unnecessary 
in  the  administration  of  justice  in  the  courts  of  this  common- 
wealth. 

This  sufficiently  disposes  of  all  the  questions  arising  in  the  case. 
Ko  exception  was  taken  to  the  refusal  of  the  circuit  court  to  set 
aside  the  verdict  and  to  grant  a  new  trial.  And,  upon  the  whole, 
we  are  of  opinion  that  there  is  no  error  in  the  record  to  the  defend- 
ant's prejudice.     The  judgment  must  therefore  be  affirmed. 

Judgement  affirmed. 

Master's  Exemption  from  Liability  for  Servants'  Torts  to  Follow-Servants.— 
See  Dote  to  case  of  Missouri  Pac.  R.  Co.  v.  Mackey,  2d  Am.  &  Bng.  R.  R. 
Caa.  830. 
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NoBTHXBH  Pacoho  B.  Oa 

V. 
HSRBEBT* 

(AiSwgMA  Caae^  U.  8.  Supreme  Court.    February  1,  1886.) 

If  a  challenge  be  for  cause,  its  allowance  cannot  be  held  to  prejudice  a 
party,  if  a  competent  and  unbiassed  juror  was  afterwards  selected,  and  a  fair 
trial  had. 

The  exaction  of  a  remission  of  a  portion  of  the  verdict,  as  a  condition  for 
refusing  a  new  trial,  is  a  matter  within  the  discretion  of  the  trial  court. 

Section  1180  of  the  Dakota  Code  does  not  change  the  law  previously  exist- 
ing as  to  the  exemption  of  an  employer  from  responsibility  for  injuries  com- 
mitted by  a  servant  to  a  fellow-servant  in  the  same  general  business,  or  iden- 
tify the  business  of  providing  safe  machinery  and  keeping  it  in  repair  with 
the  business  of  handling  and  removing  it. 

Section  1181  of  the  Dakota  Code  expresses  the  general  law  that  an  em- 
ployer is  responsible  for  injuries  to  his  employees  caused  by  his  own  want  of 
ordinary  care. 

The  selection  by  an  employer  of  defective  machinery,  which  is  to  be 
moved  by  steam-power,  is  of  itself  evidence  of  a  want  of  ordinary  care ;  and 
allowing  it  to  remain  out  of  repair  when  its  condition  is  broup^ht  to  his  no- 
tice, or  by  proper  inspection  miffht  be  known,  is  culpable  negbgence. 

A  brakeman  having  been  employed  but  one  day  in  a  railroad  yard,  when, 
in  consequence  of  a  defective  brake,  he  received  the  injury  for  which  suit 
was  brought,  he  cannot  be  charged  with  contributory  negligence  if  the  defect 
was  not  patent  to  the  eye,  or  if  he  was  not  informed  of  it  by  others.  He  had 
a  right,  in  the  absence  of  such  information,  to  assume  that  the  brakes  were 
in  a  condition  in  which  it  was  safe  to  mount  the  cars  and  set  them  when  or- 
dered by  the  yardmaster. 

Blatchford,  Bradley,  Matthews  and  Gray,  JJ.,  dissenting. 

In  error  to  the  Supreme  Court  of  the  Territory  of  Dakota. 
W,  P.  Clough  and  George  Oray  for  plaintifE  in  error. 
Thomas  Wuson,  for  defendant  in  error. 

Field,  J. — The  Northern  Pacific  R.  Co.  is  a  corporation  created 
under  the  laws  of  Congress  to  eonstrnct  a  railroad  and  a  telegraph 
line  from  Lake  Superior  to  Pnget  Sound.  In  1879  it  had  con- 
stmcted  and  was  operating  the  road  from  Dnluth,  in  Minnesota,  to 
Bismarck,  in  Dakota.  On  the  twenty-fourth  of  October  of  that 
year  the  plaintiff  in  the  court  below,  the  defendant  in  error  here, 
was  a  brakeman  in  its  yard  at  Bismarck,  where  its  cars  were 
switched  upon,  different  tracks  and  its  trains  were  made  np  for  the 
road.    It  was  his  duty,  among  other  things,  to  set  and  to  loosen 
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the  brakes  of  the  cars  whenever  necessary,  and  whenever  ordered 
FAon.  to  do  so  by  the  yard-master.    At  the  time  mentioned 

he  was  ordered  to  stop,  with  the  brakes,  two  cars  which  had  been 
switched  upon  a  track  in  the  yard.  In  obedience  to  this  order  he 
went  upon  the  rear  car  and  attempted  to  set  the  brake  attached  to 
it,  but  the  brake  was  so  badly  broken  and  out  of  order  that  it 
could  not  be  made  to  work.  As  soon  as  he  discovered  this  he 
stepped  on  the  forward  car  in  order  to  stop  it.  The  brake  on  that 
car  was  a  ^'  step-brake,"  and  in  order  to  work  it  he  was  obliged  to 

f^lace  his  foot  on  the  step  attached  to  the  car  below  the  top,  and 
his  brought  his  foot  ana  leg  between  the  two  cars.  This  brake 
was  also  out  of  order,  and  while  attempting  to  set  it,  his  foot  being 
upon  the  step,  the  car  struck  another  car  on  the  track,  and  was 
suddenly  stopped.  The  draw-bar  and  bumper  of  the  rear  car  had 
been  pulled  out,  and  for  want  of  them  the  two  cars,  when  the  for- 
ward one  was  suddenly  stopped,  came  violently  together,  crushing 
his  lej?,  so  that  amputation  became  necessary.  To  recover  dam- 
ages tor  the  injury  sustained  he  brought  this  action  against  the 
company,  alleging  that  it  was  its  duty  to  provide  good  and  safe 
cars,  and  machinery  and  apparatus  of  a  like  character  for  braking 
and  handling  them,  and  also  to  make  rules  and  regulations  for 
switching  and  handling  them  in  the  yard,  and  for  notifying  em- 
ployees of  the  condition  of  defective  and  broken  cars,  so  that  they 
might  not  be  subjected  to  unnecessary  dan^r ;  but  that  it  neg- 
lected its  duty  in  these  particulars,  and  thereby,  without  his  fault, 
he  was  injured  as  stated. 

In  its  answer  the  company  admitted  the  allegations  as  to  the  em- 
ployment of  the  plaintiff,  and  the  injuries  he  had  received,  but  set 
up  that  it  wa&  his  duty  to  know,  and  that  he  did  know,  the  condi- 
tion of  each  of  the  cars,  and  that  he  carelessly  put  his  leg  between 
them  when  setting  the  brake  of  the  forward  car,  and  thus,  through 
his  own  fault,  suffered  the  injury  of  whidi  he  complains. 

There  was  a  verdict  in  favor  of  the  plaintiff  for  $25,000.  A  mo- 
tion for  a  new  trial  was  made  on  various  grounds ;  among  others, 
that  the  damages  were  excessive.^  The  court  ordered  that  a  new 
trial  be  granted  unless  he  remitted  $15,000  of  the  verdict,  and  in 
case  he  did  so  that  the  motion  be  denied.  He  remitted  the 
amount,  and  judgment  was  entered  in  his  favor  for  the  balance, 
and  costs  of  suit,  which  the  supreme  court  of  the  Territory  af- 
firmed. 

For  the  reversal  of  the  judgment  several  errors  of  the  court  be- 
low are  assigned ;  but,  so  far  as  they  are  deemed  material,  they 
may  be  reduced  to  four :  (1)  In  sustaining  a  challenge  to  a  juror ; 
(2)  in  denying  a  new  trial  on  condition  that  the  plaintiff  should  re- 
mit a  part  of  the  sum  awarded  by  the  verdict ;  (3)  in  refusing  to 
dismiss  the  suit  at  the  close  of  the  plaintiff's  case;  (4)  in  refusing 
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to  charge  that  the  plaintiff  should  have  taken  notice  of  the  defects 
iu  the  cars,  and  that  he  was  gnilty  of  such  negligence  in  that  re- 
spect as  to  deprive  him  of  a  lisht  to  recover. 

1.  As  to  the  challenge  to  a  juror.  It  appears  that  one  Weaver, 
summoned  as  a  juror,  testified  that  he  was  a  lumber  dealer,  and 
that  the  company  gave  him  a  place  on  its  right  of  way  for  a  lumber- 
yard, without  rent,  and  also  that  he  had  heard  the  acci-  oballesm  to 
dent  to  the  plaintiff  spoken  of  and  explained.     It  was  '^*^■• 

not  sliown,  nowever,  that  he  had'  any  actual  bias  for  or  against 
either  party,  or  any  belief  or  opinion  touching  the  merits  of  the 
case.  He  was,  nevertheless,  challenged,  and  the  allowance  of 
the  challenge  constitutes  the  first  error  assigned.  It  does  not 
appear  whether  the  challenge  was  for  cause  or  was  peremp- 
tory. Under  the  statute  of  Dakota  each  party  is  entitled  to 
three  peremptory  challenges.  It  is  for  the  party  asserting  error 
to  show  it ;  it  will  not  be  assumed.  But  if  we  regard  the  chal- 
lenge as  for  cause,  its  allowance  did  not  prejudice  the  company. 
A  competent  and  unbiassed  juror  was  selected  and  sworn,  and 
the  company  had,  therefore,  a  trial  by  an  impartial  jury,  which 
was  all  it  could  command.  U.  8.  v.  Cornell,  2  Mason,  104; 
Heaston  v.  Cincinnati  &  Ft.  W.  E.  Co.,  16  Ind.  275, 279 ;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Franklin,  23  Kan.  74 ;  Carpenter  v.  Dame, 
10  Ind.  130 ;  Morrison  v.  Loyejoy,  6  Minn.  349,  350  (Gil.  224). 

2.  The  exaction,  as  a  condition  of  refusing  a  new  trial,  that  the 
plaintiff  should  remit  a  portion  of  the  amount  awarded  by  the  ver- 
dict was  a  matter  within  the  discretion  of  the  court.  It  held  that 
the  amount  found  was  excessive,  but  that  no  error  had  BsMuaioir    or 
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been  committed  on  the  trial.  In  requiring  the  remis- 
sion of  what  was  deemed  excessive  it  did  nothing  more  than 
require  the  relinquishment  of  so  much  of  the  damages  as,  in  its 
opinion,  the  jury  had  improperly  awarded.  The  corrected  verdict 
could,  therefore,  be  properly  allowed  to  stand.  Hayden  v.  Flor- 
ence Sewing-Machine  Co.,  54  N.  Y.  221,  225 ;  Doyle  v.  Dixon,  97 
Mass.  208,  213 ;  Blunt  v.  Little,  3  Mason,  102,  107. 

3.  The  dismissal  of  the  suit  at  the  close  of  the  plaintiff's  case 
was  moved  on  the  ground  that  the  plaintiff  had  failed  to  establish 
a  cause  of  action  ;  and  in  support  of  this  position  it  is  whbtbkr 
contended  that  the  plaintiff  was  a  fellow- servant  of  the  SSSSSpiiaKE™ 
officer  or  agent  of  the  company  who  was  charged  with  JJJfi^SSm  as 
the  duty  of  keeping  the  cars  in  order,  and  therefore  JSd  bkJISwS 
could  not  recover  against  the  company  for  injuries  suf-  >«^ch"™^- 
fered  by  reason  of  the  latter's  negligence,  and  that  this  exemption 
from  liability  is  declared  by  the  statute  of  Dakota.  The  general 
doctrine  as  to  the  exemption  of  an  employer  from  liability  for  in- 
juries to  a  servant  caused  by  the  negligence  of  a  fellow-servant,  in 
a  common  employment,  is  well  settted.    When  several  persons  are 
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thoB  employed  there  is  neceeearily  incidetit  to  the  eerrice 
the  risk  that  the  others  may  fail  in  that  care  and  vigiluic 
are  essential  to  his  safety.  In  undertaking  the  service  he 
that  risk,  and,  if  he  shonld  suffer,  he  cannot  recover  from 
ployer.  He  is  snpposed  to  have  taken  it  into  ainsideratic 
he  arranged  for  his  compeneation.  As  we  said  on  a  fonr 
sion :  *'  He  cannot,  in  reason,  complain  if  he  saffers  fro 
which  he  has  volnntarily  assamed,  and  for  the  aesnmption  ( 
he  is  paid."  Chicago  &  M.  B.  Co.  v.  Eoss,  112  TJ.  S.  3 
s.  c,  17  Am.  &  Eng.  K.  E.  Gas.  501. 

It  is  equally  well  settled, -however,  that  it  is  the  dntyof 
ployer  to  select  and  retain  servants  who  are  fitted  and  co 
for  the  service,  and  to  furnish  sufficient  and  safe  mater 
ohinerv,  or  other  means  by  which  it  is  to  be  performed,  and 
them  in  repair  and  order.  This  dntv  he  cannot  delegate 
vant  so  as  to  exempt  himself  from  liability  for  injanee  ( 
another  servant  by  its  omission.  Indeed,  no  dnty  reqnirei 
for  the  safety  and  protection  of  his  servants  can  be  trangf 
as  to  exonerate  him  from  snch  liability.  The  servant  do© 
dertake  to  incnr  the  risks  arising  from  the  want  of  snffii 
skilful  co-laborers,  or  from  de^tive  machineir  or  othi 
ments  with  which  he  is  to  work.  His  contract  implies  tl 
gard  to  these  matters  his  employer  will  make  adequate  ] 
that  no  danger  shall  ensue  to  uim.  This  doctrine  has  bet 
qnently  asserted  by  courts  of  the  highest  character  that  it 
ly  be  considered  as  any  longer  open  to  serious  question. 

It  was  substantially  declared  in  the  recent  case  of  Hong' 
way  Co.,  100  U.  &.  213,  where  we  said  that  notwithstandi 
road  corporation  may  be  controlled  by  competent,  watcl 
prudent  directors,  and  care  and  caution  are  exercised  in  i 
tion  of  subordinates  at  the  head  of  the  several  branches  ( 
vice,  its  obligation  still  remains  to  provide  and  maintain 
able  condition  the  machinery  and  apparatus  to  be  used  \ 
ployees;  and  that  it  "cannot,  in  resist  to  snch  matters, 
between  it  and  the  servant,  who  has  been  injured  without  fs 
part,  the  personal  responsibility  of  an  agent,  who,  in  excn 
master's  authority,  has  violatea  the  duty  he  owes  as  well  t 
Tant  as  to  the  corporation."  In  that  case  the  engine  o! 
road,  coming  in  contact  with  an  animal,  was  thrown  from 
over  an  emoankment,  whereby  the  whistle  fastened  to  I 
was  forced  out,  thus  permitting  hot  water  and  steam  t 
which  so  scalded  the  engineer  as  to  cause  his  death.  Ti 
was  thrown  from  the  track  because  the  cow-catcher  or  pil 
fective,  and  the  whistle  was  forced  out  because  it  was! 
fastened.  These  defects  were  owing  to  the  negligence  of 
pany's  master-mechanic  and  the  ^reinan  of  the  round- 
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plojees  cannot  be  delegated  bo  as  to  relieve  him  from  liability  to  a 
servant  injured  by  its  omission  or  its  negligent  performance, 
whether  the  non-feasance  or  misfeasance  be  that  of  a  superior  or 
inferior  officer,  agent,  or  servant  to  whom  the  doing  of  the  act  or 
the  performance  of  the  duty  has  been  committed.  ^^  In  either  case, 
in  respect  to  snch  act  or  duty,"  said  the  court,  ^^  the  servant  who 
undertakes  or  omits  to  perform  it  is  the  representative  of  the  master 
and  not  a  mere  co-servant  with  the  one  who  sustains  the  injury." 
Pan  tzar  v.  Tilly  Foster  Iron  Min.  Co.,  99  N.  T.  368,  (decided  the 
present  year  by  that  court),  is  to  the  same  effect. 

In  Ford  v.  Fitchburg  R.  Co.,  110  Mass.  241,  which  was  a  similar 
action  for  injuries  caused  by  the  explosion  of  an  engine  boiler  out 
of  repair,  the  same  defence  was  made,  thai  the  want  of  repair  was 
owing  to  the  negligence  of  a  fellow-servant  in  the  department  of 
repairs ;  but  the  court  said  that  '^  the  agents  who  are  charged  with 
the  duty  of  supplying  safe  machinery  are  not,  in  the  true  sense  of 
the  rule  relied  on,  to  be  regarded  as  fellow-servants  of  those  who 
are  engaged  in  operating  it.  They  are  charged  with  a  master's  duty 
to  his  servant.  They  are  employed  in  distinct  and  independent 
departments  of  service,  and  there  is  no  difficulty  in  distinguishing 
them,  even  when  the  same  person  renders  service  by  turns  in  each, 
as  the  convenience  of  the  employer  may  require.  In  one  the  master 
cannot  escape  the  consequence  4>i  the  agent's  negligence ;  if  the 
servant  is  injured  in  the  other,  he  may."  And  the  court  held  that 
there  was  no  error  in  a  refusal  to  instruct  the  jury  that  the  corpo- 
ration was  not  liable  unless  the  plaintiff  proved  that  the  president, 
directors,  or  superintendent  either  personally  knew,  or  by  the  exer- 
cise of  reasonable  care  in  the  performance  of  .their  duties  might 
have  known,  of  the  existence  of  the  defect  in  the  engine  which 
caused  the  explosion,  or  that  the  persons  employed  to  have  charge 
of  the  engine  and  keep  it  in  repair  were  incompetent ;  observing 
that  "  the  question  was  not  whether  the  officers  named  knew,  or 
might  have  known,  of  the  defect  or  of  the  incompetency  of  those 
who  had  charge  of  the  repairs,  but  whether  the  corporation  in  any 
part  of  its  organization,  by  any  of  its  agents,  or  for  want  of  agents, 
tailed  to  exercise  due  care  to  prevent  injury  to  the  plaintiff  from 
defects  in  the  instrument  furnished  for  his  use." 

In  Shanny  v.  Androscoggin  Mills,  66  Me.  420,  the  action  was 
by  an  employee  of  the  defendants  for  injuries  to  her  hand  caused 
by  insufficient  and  defective  covering  to  machinery  and  gearing, 
which  she  was  employed  to  dean.  On  the  trial  the  defendants 
contended,  among  other  things,  that  if  the  defective  covering  was 
owing  to  the  negligence  of  a  fellow-servant  whose  duty  it  was  to 
repair  it,  they  were  not  liable.  But  the  court  said  ^^  that  the  per- 
son whose  duty  it  was  to  keep  the  machinerv  in  order,  so  far  as 
that  duty  goes,  was  not,  in  any  legal  sense,  tne  fellow-servant  of 
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the  plaintiff.  To  provide  machinery  and  keep  it  in  repair,  and  to 
nse  it  for  the  purpose  for  which  it  was  intended,  are  very  distinct 
matters.  They  are  not  employments  in  the  same  common  busi- 
ness, tending  to  the  same  common  result.  The  one  can  properly 
be  said  to  begin  only  when  the  other  ends.  The  two  persons  may, 
indeed,  work  under  the  same  master  and  receive  their  pay  from  the 
same  source ;  but  this  is  not  sufficient.  They  must  be  at  the  time 
engaged  in  a  common  purpose  or  employed  in  the  same  general 
business.  We  do  not  now  refer  to  the  dinerent  grades  of  services, 
about  which  there  is  considerable  conflict  of  opinion,  but  of  the 
different  employment.  In  the  repair  of  the  macninery  the  servant 
represented  the  master  in  the  performance  of  his  part  of  the  con- 
tract,  and  therefore,  in  the  language  of  the  instructions,  his  negli- 
gence in  that  respect  is  the  ^omission  of  the  employer  in  contem- 
plation of  law.' " 

Numerous  decisions  from  other  courts  to  the  same  purport 
might  be  added.  Bessex  v.  Chicago  &  N.  W.  R  Co.,  45  Wis.  477, 
481 ;  Wedffwood  v.  Chicago  &  N.  W.  R.  Co.,  41  Wis.  478 ;  Toledo 
R.  Co.  V.  Conroy,-68  111.  661;  Drymala  v.  Thompson,  26  Minn. 
40.  The  doctrine  laid  down  in  them  is  specially  applicable  when 
the  employer  is  a  common  carrier  of  passengers  ana  property,  and 
steam  is  the  motive  power,  inasmuch  as  any  defect  in  thei  machin- 
ery may  be  followed  by  serious  disasters.  The  same  considerations 
which  render  him  responsible  in  such  cases  for  the  safe  transpor- 
tation  of  passengers  and  property  should  also  impose  upon  him  an 
equal  responsibility  to  his  employees,  so  far  as  their  safety  depends 
upon  the  character  and  condition  of  the  machinery  and  appliances 
used  in  the  transportation.  Where  the  employee  is  not  ^ilty  of 
contributory  negligence,  no  irresponsibility  should  be  admitted  for 
an  injury  to  him  caused  by  the  defective  condition  of  the  machin- 
ery and  instruments  with  which  he  is  required  to  work,  except  it 
could  not  have  been  known  nor  guarded  against  by  proper  care 
and  vigilance  on  the  part  of  his  employer. 

According  to  the  authorities  citea  there  can  be  no  question  as  to 
the  liability  of  the  railroad  company  to  the  plaintiff  for  the  injuries 
he  sustained.  If  no  one  was  appointed  by  the  company  to  look 
after  the  condition  of  the  cars,  and  see  that  the  machinery  and  ap- 
pliances used  to  move  and  to  stop  them  were  kept  in  repair  and 
in  good  working  order,  its  liability  for  the  injuries  would  not  be 
the  subject  of  contention.  Its  negligence  in  that  case  would  have 
been  in  the  highest  degree  culpable.  If,  however,  one  was  ap- 
pointed by  it  diarged  with  that  duty,  and  the  injuries  resulted 
from  his  negligence  in  its  performance,  the  company  is  liable.  He 
was,  80  far  as  that  duty  is  concerned,  the  representative  of  the 
company.    His  negligence  was  its  negligence,  and  imposed  a  lia- 
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L  An  employer  mnst,  in  s 
toeeee  caused  by  the  former'^ 

the  first  of  these  sections  chi 
>  the  exemption  of  an  emplo 
mmitted  by  a  servant  to  a  ft 
le  general  bnsiness,  or  iden 
ding  safe  machinery  and  hee] 
bnsin^s  of  handling  and  mi 
e  as  distinct  as  the  making  an 
mnning  of  it.  They  are,  as 
pi-eme  court  of  Maesaclingel 
separate  and  independent  dep 
>erBoa  may,  hy  tarns,  render  e 
n  the  former  represents  the  e 
ellow-servant  with  oneengag 
eneral  bnsiness"  in  the  secC 
iness  of  the  department  of  c 
^d,  and  do  not  embrace  bn 
some  relation  to  the  affairs  oi 
for  their  sueceesfol  managen 

adopted,  there  vould.  nndei 
parate  departments  of  servii 
68 ;  for  wnatever  would  tend 
}  and  property  would  come  i 
isinesB.  The  same  section  : 
d  our  constmction  of  it  acc( 
:he  State.   In  Beeson  v.  6r« 

20,  the  defendant,  a  corpor 
lointed  a  saperintendent  to  . 
stions,  with  antboritjr  to  en 
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the  company  exercised,  throng 
that  duty,  ordinarv  care  to  bet 
ditioB,  and  therefore,  under  t 
bonnd  to  indemnify  the  plaint 

4.  Ab  to  the  alleged  negli 
words  need  be  said.  Of  coun 
avoid  injuries  to  hinieelf.  If  '. 
Naauanm  o*  hy  Ordinary  attenti 
"•''"^'"-  cars  when  he  moui 
self  to  danger, — in  other  woVdi 
generally  use  theirs  to  keep  fro 
injary  which  he  suffered.  He 
one  day  before  the  accident  o< 
the  defects  in  the  brakes  or  car 
there  was  some  evidence  that  ( 
dition  were  made  in  his  pre&ec 
saw  no  defect  in  either  of  then 
defect  in  the  brakes  was  not  pi 
only  from  an  attempt  to  set  th 
He  had  a  right,  therefore,  to 
that  they  were  in  a  condition 
cars  to  set  them,  when  ordered 

It  was  contended  in  the  c< 
have  inferred  from  the  manni 
that  there  was  a  defect  in  then 
showed  nothing  as  to  the  cor 
left  the  qneetion  of  his  neglige 
tliat  if,  from  the  nnnsnal  appei 
engaged,  as,  for  instance,  ite 
chains ;  or  if  from  any  stateme 
he  had  reason  to  believe  that  t 
had  been  broken, — he  was  ho 
person  to  injuries  which  a  bro 
and,  farther,  that  if  they  four 
pany  was  guilty  of  negligencf 
machinery  and  appliances,  in  c 
jury  was  received,  still,  if  he  f 
and  caution  which  prudent 
would  ordinarily  exercise,  and  li 
to  the  injury,  he  was  not  entit 

The  verdict  of  the  jury,  up 
the  same  general  purport,  negi 
on  his  part.  We  see,  theref( 
judgment  below  must  be  affin 

Hablait,  J.  (concurring). — 
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has  been  injnred,  withont  fault  on  hie  part,  the  petsonal  tes 
ity  of  an  agent."  Tiiat  is  clearly  shown  iu  the  opinion  of  t 
Between  an  agent  charged  with  the  performanoe  of  the  a 
dnty  to  provide  and  maintain  safe  and  suitable  appiiances 
chinery,  and  tlie  employees  wlio  nse  them,  the  relation  c 
servants  does  not  exist.  The  want  of  ordinary  care  npon  hi 
in  the  language  of  section  1131,  and  accoraing  to  tlie  \ 
judicial  authority,  a.  want  of  ordinary  care  upon  the  p^ 
corporation  itself.     This  ease,  therefore,  comee  within  ths 

Blatchfobd,  J.  (dissenting. — Mr.  Justice  Bbadlst, 
tice  Maithewb,  Mr.  Justice  Gkat,  and  myself  are  unab 
cur  in  the  judgment  of  the  court  in  this  case. 

The  Civil  -Code  of  Dakota,  g§  6,  2129,  provides  as  folio 

"Sec.  6.  In  this  Territory  there  is  no  common  law  in 
where  the  law  is  declared  by  the  Codes." 

"Sec.  2129.  The  rule  of  the  common  law  that  statute 
nitioD  thereof  are  to  be  strictly  constroed  has  no  applicati 
Code.  This  Code  establishes  the  law  of  this  Territory  r 
the  subjects  to  which  it  relates ;  and  its  provisions  are  k 
ally  construed,  with  a  view  to  effect  its  objects  and  to  pro 
tice." 

The  rules  of  the  common  law  are  therefore  not  applical 
kota,  in  any  case  where  the  statute  law  is  declared  in  tJie  0 
^JEOTA  CODS  on  the  subject,  and  that  statute  law  is  not  t 
coBBoir :.»».  strued  strictly,  but  liberally,  with  a  view  to  eff' 
jecte  and  to  promote  justice.  Now,  what  is  the  statute  li 
Kota  on  the  Bubject  involved  in  this  case?  It  is  found  i 
1129,  1130,  and  1131  of  the  Civil  Code,  as  follows: 

*'  Sec  1129.  An  employer  must  indemnify  his  emp]or< 
as  prescribed  in  the  next  section,  for  all  that  he  neeessanl 
or  loses  in  direct  coneeqaence  of  the  discharge  of  his  dntii 
or  of  his  obedience  to  tho  directions  of  the  employer,  ev( 
anlawful,  unless  the  employee,  at  the  time  of  oraying  e 
tions,  believed  them  to  be  unlawful." 

"Sec.  1130.  An  employer  is  not  bound  to  indemnif 
ployee  for  losses  suffered  by  the  latter  in  conseqnence  oJ 
nary  risks  of  the  business  in  which  he  is  employed,  nor  in  co 
of  the  negligence  of  another  person  employed  by  the 
ployer  in  the  same  general  business,  unless  he  has  neglec 
ordinary  care  in  the  selection  of  the  culpable  employee. 

"Sec.  1131.  An  employer  must,  in  all  cases,  indemnif 
ployee  for  losses  caused  by  the  former's  want  of  ordinate 

These  provisions  are  very  clear.  The  language  mt 
tion  1130,  "  another  person  employed  by  the  same  empk 
same  general  business,"  indicates  that,  in  the  view  of 
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is  a  rale  for  the  conetrnction  of  efl 
those  embraced  ii).  the  Eairte  statute,  that  all  mnet  be  constm 
that  all  shall  have  effect,  if  poeaible.  There  is  ample  scope  f 
application  of  section  1131  hy  hmiting  it  to  cases  not  embraced 
in  section  1130.  Otherwise  no  force  is  given  to  section  1130. 
failare  to  give  proper  effect  to  section  1130  is  the  more  m 
because,  with  one  exception,  the  only  anthorities  cited  in  the 
ion  of  the  court  to  sustain  its  views  are  cases  decided  whe 
common  law  prevails,  and  not  where  snch  statntorj  provisii 
those  in  Dakota  exist, — provisions  which  declare  that  the  eo: 
law  is  abrogated  as  to  the  subject-matter  of  the  controversy  i 
suit.  Sections  4,  1969, 1910,  and  1971  of  the  Civil  Code  o 
fomia  are  the  same,  respectively,  as  sections  2129,  1129, 113 
1131  of  the  Civii  Code  of  Dakota.  Bnt  there  is  nothing 
case  of  Beeson  «.  Green  Mountain  Gold  Min.  Co.,  57  C 
cited  in  the  opinion  of  the  majority  of  the  conrt,  whicli  sar 
the  view  that  the  yard-master  or  the  car-i-epairer  in  the  p 
case  was  not  a  person  employed  "  in  the  same  general  bus 
\rith  Herbert,  within  the  meaning  of  snch  a  statnte. 

Considering  the  case  to  be  governed  b;  the  local  statute, 
press  no  opinion  npon  the  qnestion  whether  the  inatmctions 
to  the  jnry  accorded  with  the  rnles  of  the  common  law. 

Contributory  N»gllg»ne«— Plaintiff  h»ld  Quilty.~lD  the  follow 
cectly  detenoined  caseB  it  wii  held  that  the  facta  showed  contribntt 
ligence  on  the  part  of  the  plaintifi: 

A  bnkemmn  who  deliberate!;  gets  down  on  tbe  pilot  of  an  eogin 
upon  tbe  track,  and  nina  ahead  along  the  track  to  turn  a  switch,  « 
train  is  moving  at  the  rate  of  from  four  to  eisht  miles  an  hour,  ii  g 
contributorj  negligence,  and  cannot  recover  for  an  injury  caused  bj 
iog  on  the  track  and  being  run  over  b;  the  engino.  Gibbons  v.  C 
etc.,  R  Co.,  S8  N.  W.  Bepr.  644  (Iowa,  June,  188B). 

Where  a  conductor  in  charge  of  a  train  ordered  a  train-band  undei 
step  from  tbe  cars  while  in  motion,  in  order  to  couple  care  atandi 
aide  track  to  the  main  bod;  of  the  train,  coupling  being  a  part  of  t 
neas,  the  obeying  of  such  order  will  not  prevent  a  recovery  by  hii 
injury  if  be  used  all  reasonable  care  and  skill  la  lo  doiog.  Centra 
tt.Debray,  71  Ga.  406. 

Plaintiff  hald  not  Quilty. — Defendant's  maiter-mecbanic,  to  whose 

SlaintiS  was  subject,  bad  full  power  and  authority  to  select,  empl 
iscbarve  thoae  that  operated  in  that  department.  The  danger  of 
piece  of  timber  as  directed  by  the  master-mechanic  was  not  apparei 
plaintiff  from  tbe  position  he  had  taken  at  the  direction  of  the 
mechanic,  and  the  means  used  by  him  at  the  directioq  of  the  msi 
chanic  were  only  dangerous  because  of  tbe  raised  condition  of 
defendant's  engines,  which  was  unknown  to  him,  bnt  was  known,  o 
exercise  of  reasonable  diligence  could  have  been  known,  to  the  ms9 
chanic.  Held,  that  these  facts  sufBcieotly  negative  contributory  ne| 
on  the  part  of  the  plaintiff.  Douglass  e.  Texas,  etc.,  R.  Co.,  68  Tei 
The  bare  fact  that  a  conductor  of  a  railroad  train  left  the  cars  ai 
upon  the  engine,  where  he  received  an  injury  which  be  would  not : 
cuired  had  be  remained  in  the  cars,  is  not  contributire  negligence  ai 
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Eaxl,  J. — ^This  action  was  bronght  to  recover  damages  for] 
al  iDJaries  received  hy  the  plaintin  while  in  the  discliarce  of 
Turn.  ties,  as  a  brakemao,  on  the  freigl 

While  trying  to  conple  cars  he  was  cmehe 
ing  sertons  injuries.  Whether  he  was  charj 
negligence  was  clearly  a  question  of  fact  f< 
judge  did  not  err  in  subniitting  it  to  thei 
reference  thereto.  The  sole  questions  fo 
whether  there  was  any  evidence  of  the  de 
sabmiseioa  to  the  jury,  and  whether  then 
charge  or  refusals  to  chame  of  the  trial  juc 

At  the  time  of  thisaecident,  thedefenda 
that  both  broad  and  standard  gau^e  cars  cot 
same  train,  and  there  were  both  kinds  of 
which  the  plaintiS  was  acting  as  brakemi 
two  in  the  night-time  while  under  way,  an 
was  reqnii-ed  to  couple  were  of  different  gs 
the  coupling  thedraw-heads  passed  each  otl 
being  wide  enough  to  protect  his  person  1 
complained  of. 

Tne  evidence  tends  strongly  to  show  thi 
bumpers  at  the  ends  of  f  rei^t  care  is  to  pr 
the  discharge  of  their  duties  between  the  ci 
be  sufficiently  wide  toprotect  the  body  o 
cars  come  together.  When  the  draw-head 
protection.  But  they  are  liable  to  pass  eai 
do  the  brakeman  who  happens  to  be  betwe 
danger,  the  only  protection  against  which  a 
two  cars  come  together  which  are  of  diffen 
are  more  apt  to  pass  each  other,  and  hence : 
of  different  ganges  it  is  obvionaly  more  imp 
should  be  well  looked  to,so  that  they  may 
which  they  are  intended. 

In  this  case  the  evidence  tended  strongly 
on  each  of  the  two  cars  which  the  plaintiff  i 
was  made  of  a  strip  of  wood  only  three  in 
the  car,  thus  leaving  when  the  care  came  I 
six  inches,  wholly  insufficient  for  tlie  proti 

The  defendant  was  under  obligation  to  i 
DoTT  TO  rea-  reasonable  care  and  diligence  i 
atatMY.  ■*■  and  suitable  implements,  cars, 
discharge  of  their  duties,  and  upon  the  a&si: 
ant  was  responsible  for  the  condition  of  thi 
owned  by  it,  there  can  be  but  little  doubt 
ample  to  show  that  it  had  failed  in  its  dut 
defect  was  an  obvious  one,  easily  discoveral 
inspection,  and  it  would  seem  to  be  the  gr 
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that  its  obligation  to  draw  sach  care  did  not  extend  to  bdcIi 
aneafe,  and  that  as  to  cars  so  received  it  simply  owed  its  en 
the  duty  oE  suitable  inspection. 

Ill  Jettar  v.  Railroad  Co.,  2  Abb.  Ct.  App.  De< 
car  causing  the  injury  belonged  to  another  coim 
writing  the  opinion  said:  "The  party  assnini 
sponsible  for  its  fitness  to  the  use  to  which  i 
brakes  were  defective,  the  defendants  were  lega 
any  consequences  that  resulted  ftoiu  such  deft 
using  the  car  for  their  own  purpoeee,"  and  thai 
niea  cannot  escape  responsibility  from  any  dei 
borrowing  them  from  one  anotliei." 

In  Jones  v.  Railroad  Co.,  28  Hun,  364,  affirir 
N.  T.  628,  plaintiff's  intestate,  a  biukeman,  was 
upon  a  freight  car,  and  one  of  the  iron  Huge,  v 
broke  and  he  fell  to  tlie  ground  and  was  killed  ; 
the  defendant  was  liable,  althongh  the  car  belon 
pan;.  See  also  Miller  v.  N.  Y.  C.  &  H.  R  R. 
decided  in  this  court  in  June,  1885. 

It  will  thus  be  seen  that  the  utterances  of 
spousibility  of  one  company  for  the  defective  c 
puny  drawn  over  its  road  are  not  entirely  harm 
think  all  the  aathorlties  hold  that  the  con 
cars  of  another  company  over  its  road  owi 
such  cars,  some  daty  to  its  employees.  It  is 
such  cars  if  they  are  known  to  be  defective  am 
it  is  not  bonnd  to  make  tests  to  discover  secret 
responsible  for  such  defects,  it  is  bound  to  i 
unncnoR  or  }^^^  "s  it  woitld  inspect  its  owu  cars 
rouioH  CAM.  Qf  inspection  as  master,  and  is,  at  li 
the  consequences  of  such  defects  as  would  be  die 
by  ordinaiy  inspection.  When  cars  come  to  it 
visible  or  discoverable  by  ordinary  inspection, 
edy  such  defects  or  i-efuse  to  take  such  cars,  i 
due  from  it  to  its  employees.  The  employees  > 
to  assume  the  risks  oi  such  defects  in  foreign  < 
longing  to  the  company.  As  to  such  defects,  I 
pauy  IS  the  same  as  to  all  cars  drawn  over 
imposing  this  responsibility  is  not  an  onerous 
impracticable  one.  It  reqniree  before  a  train  s 
upon  its  passage,  the  same  inspection  and  care 
the  train. 

The  defect  here  eompliiined  of  was  obvioas 
by  the  most  ordidary  inspuction,  and  it  seems  tlis 
easily  remedied  by  simply  nailing  or  fastening 
iron  to  the  ends  of  the  cars,  so  as  to  give  the  bum 
to  afford  the  protection  needed  and  intended. 
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■  plkintiS  and  his  co-Uboren  were  under  the  tminedute  cluuve  ol  tl 
,  Byftii.    Plmintiff  ss;i  Bjui  gtTe  them  ordeia  for  everj^ing  bi 


the  car  wu  repaired.  The  original  conatructian  and  teating  oF  th 
wtm  delegated  to  Gofl. 

The  court  instructed  the  jur;  that  if,  at  the  time  of  the  injur;,  d 
operated  repair  or  machine  ahop*  at  BannibHl,  under  the  Buperrii 
foreman,  at  which  shop  the  hand-can  used  on  the  road  were  larsii 
repaired;  that  the  handle  in  question  was  unsafe,  defectiTe,  and  uof 
in  the  car,  b;  resaon  of  being  brittle  ash,  or  from  brittleness  or  non 
occasioned  b;  long  uae  and  exposure  to  the  weather;  that  nid  supi 
ent.  as  foreman,  knew  of  said  defect,  or  by  ordinary  care  and  dilij 
might  hare  Icdowd  thereoF;  tiai  plaintifi  was  injured  b^  reason  of  luct 
— then  the  defendant  is  liable,  if  plaintiff  waa  at  the  time  exerciaiag 
care,  and  was  unaware  of  such  defect.  Stld,  that  it  was  unrease 
infer  from  the  eridenoe  that  a  car  should  be  sent  to  the  shops  to 
handle  when  in  the  handa  of  carpenters;  that  the  only  inferenca 
aoch  repairs  were  made  by  them  on  the  order  of  Ryan;  that  the  fo 
the  shops  did  not  seem  to  have  had  any  duty  to  perform,  either  as  t 
the  handles  when  madp,  or  in  toolciiig  to  the  repair;  that  OoS  a 
stood  in  the  place  of  defendant  in  these  respects.  Hdd,  alao,  that  u 
tion  is  erroneous  which  predicates  a  right  to  recoTer  upon  the  knoi 
want  of  care  of  an  agent  upon  whom  no  duty  devolves  to  hare  snt 
edge  or  to  exercise  such  care.  Hence,  an  instruction  cannot  be  pi 
upon  the  knowledge  of  the  department  superintendent  of  the  mact 
of  a  railroad  company,  or  upon  his  want  of  care,  where  a  laborer  on 
engaged  in  repainug  bridges,  was  injured  by  the  breaking  of  an  im 
where  it  wu  the  duty  of  uie  foreman  of  his  gang  to  report  the  defe 
superintendent  and  have  the  defect  remedied.  Covey  t.  Hannibal 
Co.  {Mo.,  Nov.  188S),  2  Western  Reporter,  767. 

Ptaintifl  was  employed  by  defendant  in  the  work  of  ahifting  ant 
np  trains.  In  order  to  shift  the  trains  It  was  bis  duty  to  join  the  en 
car  by  using  ■  pole  about  six  feet  long.  The  poles  used  by  shifti 
time  of  the  accident  usually  had  upon  uiem  a  handle  about  eighte 
long,  placed  in  the  middle  of  the  pole,  so  that  a  mt.n  stuiding  in 
between  the  engine  and  the  car  could  lift  the  pole  from  its  bearing  at 
the  engine  stops.  There  was  some  evidence  that  a  pole  without  sue 
was  unsafe  for  use,  but  the  testimony  upon  this  point  was  co 
Plaintiff  attempted  to  do  shifting  with  a  pole  which  had  no  hand 
10  which  he  was  injured.  The  court  A^,  that  whether  the  "  pushj 
without  any  handle  was  a  reasonable,  safe,  and  suitable  instrument  wi 
to  perform  the  services  imposed  on  the  defendant  in  error,  was  the  i 
question  in  the  case.  The  evidence  was  conflicting  io  regard  to 
The  case  was  one  proper  for  the  jury,  and  the  court  committfil  ni 
■ubmitting  it  to  them.    Philadelphia,  etc,  R.  Co.,  c.  Keeoui,  lua  Pt 
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D.  K  Patterson  and  Brown  dk  Stewart  for  plaintifi  in  error. 
Hampton  di  DalseU  for  defendant  in  error. 

Stebrbtt,  J. — It  dearly  appears  from  the  testimony  that  the  im- 
mediate cause  of  the  tmfortnnate  accident  which  befell  pkintiS 
NBOLxamrc&      was  the  negligence  of  the    brakeman  in  reckle^Iv 
undertaking  to  drop  in,  on  the  track  where  plaintiff  was  workings 
a  greater  number  ox  cars  than  he  was  able  to  control  without  assUt- 
ance.     The  brakeman  and  plaintiff  were  engaged  in   diSerert 
branches  of  the  same  general  service,  but  in  the  discharge  of  their 
respective  duties  they  were  brought  in  such  close  proximity  to  ^ch 
other  that  the  negligence  of  the  former,  in  carelessly  dtopping  in 
cars,  necessarily  endapgered  the  safety  of  the  latter.    They  vere, 
therefore,  in  tne  proper  sense  of  the  term,  fellow-servants  of  tLe 
co-flEBTAim.     defenaant  company ;  and  nothing  is  better  settled  than 
that  for  an  injury  caused  by  a  fellow-servant  without  more,  there 
can  be  no  recovery.     But,  it  is  contended,  the  company  was  al^ 
negligent  in  not  providing  a  safe  and  suitable  place  for  doing  the 
work  in  which  plaintiff  was  engaged,  and  that  his  injury  resulted 
therefrom.    It  is  undoubtedly  tne  duty  of  the  employer  to  fnmith 
his  employees  with  such  means  and  appliances  as  are  suitable  for 
tlie  work  in  which  they  are  employed,  and  at  the  same  time  reason- 
ably necessary  for  their  safetv.     in  the  absence  of  proof  to  the 
contrary  the  presumption  is  that  he  has  discharged  his  duty  in  that 
regard.     On  tlie  other  hand,  the  employee  impliedly  assumes  all 
such  risks  arising  from  his  employment,  as  he  knows,  or,  in  the 
exercise  of  reasonable  prudence,  ought  to  know,  are  incident  to 
such  employment.     There  can  be  no  recovery  against  the  employer 
for  injuries  arising  from  patent  risks  wliicli  the  employee  has  know- 
ingly and  volnntarily  assumed.     The  testimony  conclusively  shows 
that  plaintiff  was  fully  cognizant  of  the  danger  to  which  he  was 
exposed,  from  negligently  dropping  in  cars  on  the  tracks  where  he 
was  from  time  to  time  at  work,  and  the  precautions  that  were 
taken  to  avert  such  dan^r.     He  was  as  fully  aware  ot  all  this  as 
the  company  itself,  and  knew  that  his  safety  depended  on  the  care 
that  was  exercised  by  his  fellow-employees. 

But  aside  from  this,  plaintiff  was  not  entitled  to  recover  without 
proving  afnrmatively  that  the  company  n^lected  the 
duty  of  providing  a  reasonably  safe  place  in  which  to 
do  the  work  he  was  employed  to  perform.  It  is  contended  by  de- 
fendant that  this  was  not  done  ;  that  assuming  plaintiff's  testimony 
to  be  true,  and  conceding  the  correctness  of  every  inference  of  fact 
which  the  jury  might  have  legitimately  drawn  therefrom,  the  evi- 
dence was  insufficient  to  have  warranted  them  in  finding  that  the 
company  defendant  was  guiltv  of  the  negligence  complained  of, 
and  that  plaintiff's  injury  resulted  therefrom.     An  examination  of 
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dde  tntck  to  aa  to  ^ire  it  a  Mlid  itufkce.  In  an  action  bronglit 
danugea  for  the  injury  it  was  A«U,  that  railroad  emplojeei  an  pn 
be  aware  and  to  take  the  risk  of  dangers  from  such  o 
iathe  coDstniction  of  a  ride  track  as  would  be  open 
the;  are  also  expected  to  uie  reuonable  care  in  exam; 
ings.  Batteraon  «.  Chicago,  etc,  R.  Co.,  03  Hich.  IM 
8m  Uorse  e.  Minneapolis,  etc.,  R.  Co.,  11  Am.  A 
Traak  e.  Cal.  B.  R.  Co.,  11  Id.  19S;  Galveston,  etc.,  f 
201;  Watson  d.  Houston,  etc.,  R.  Co.,  11  Id.  318;  1 
etc.,  R.  Co.,  1«  Id.  310;  Foraker  «.  St.  Paul,  i 
man  s.  Hichigan  Cent.  R  Co.,  17  Id.  631 ;  ' 
Co.,  18  Id.  64. 


Bl-AIB 
V. 
GbAHD  BaPIDS  ASD  IltDIAaA  R 

(Advanee  Caie,  Mtt&iftm.    Ftbmary  17, 

A.,  who  was  not  an  employee  of  defendant  rulro 
queated  by  a  watchman  to  go  up  the  A«ck  to  a  bridge  i 
tor  of  an  approaching  train  that  there  wu  a  broken  r» 
being  anxious  to  prevent  loss  of  life,  A,  did  aa  he  was 
train  to  stop  as  directed.  The  conductor  itopped  his 
again,  and  while  the  cart  were  running  at  about  four  t 
ine  that  his  siinial  had  not  been  understood,  attempte< 
^         k  to  thee 


that  the  company  could  not  be  held  Kuilty  of  neeligeQ 
•elf  ffuilty  of  gross  contributory  negUgeuce,  and  was  i 
for  the  injuriee  received. 


Ebsob  to  superior  court,  Orand  KapicU. 
Bim-ey  ffoyt  for  plaintiff  and  appeltant. 
T.  J.  O'Brien  and  J.  H.  Cami^Ml  for  appe) 

Sberwood,  J. — This  is  a  case  made,  coming 
court  of  Grand  Rapids.  It  calls  for  a  review 
chat  coart  in  SQstaining  a  demurrer  to  the  pli 
;ind  entering  final  indgment  against  him.  The  ( 
tlii-ee  connte  which  are  qnite  lengthy.  The 
Fact*  stated  in  the  first  two  counts  is  anbs 

That  t}ie  said  defendant  before  and  at  the  time 
of  the  grieTances  complained  of  was  condnctinj 
railroaa  in  the  State  of  Michigan,  tbrongb  the  t 
field,  in  the  eonnty  of  Kent,  throngh  which 
which  is  crossed  in  two  places  by  defendant's  re 
of  which  is  called  "  Bridge  No.  1,"  and  theoth< 
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cial,  and  the  enbetance  of  the  gro 
ing  paragraphs : 

he  part  of  eaid  defendant  did  not 
tint  mentioned,  require,  and  it  did  n 
as  not  the  duty  of,  the  said  defenc 
to  stop  the  said  train  at  once  or  at 
1  count  or  otlierwlBe. 
not  disregard  any  dntj,  at  the  ti 
tioned,  in  not  stopping  the  said 
t  regarding  or  oompljing  with  t 

t,  hy  ite  agents  and  serrants,  did 
aiu  along  said  road,  act  wilf  ullj,  re< 

I;'- 

se  of  the  plaintiff  were  not  caused 
>f  the  derendant,  its  agents  or  Eer> 

i  between  tlio  defendant  and  the 
defendant,  its  agents  or  eerrants,  a 
lectto  the  ninning  or  the  eondm 
1  place,  and  under  the  circnmeta 
with  respect  to  which  any  negli| 
'  the  defendant. 

that  the  w:itchman,  Powell,  had 
to  perform  the  service  in  qnestio 
inder  no  obligation  to  perform  thi 
ertnken  by  hira. 

bnt  that  the  conductor,  or  pereoDi 
re  in  the  act  of  stopping  said 
laintifE  attempted  to  board  said  ti 
irv. 

that  said  train  did  not  stop. 
id  between  the  plaintiff  and  the  di 
imposed  on  the  defendant,  its  a, 
l-bed  of  said  road  clear  of  obEt& 
irth  piled  near  its  track  at  thet 
,  or  any  dnty  in  regard  to  the  c 
:  at  said  time  and  place,  or  to  ! 
ation  to  the  conduct  of  said  trai 
\ty  the  plaintiff. 

1  pmdence  on  tlie  part  of  the  de 
iaid  connt  mentioned,  did  not  reqi 
not  tlie  duty  of,  the  defendant  to 
ir  of  obstacles,  and  not  to  hare  gi 
.  so  that  persons  whose  duty  it  n 
iHT  the  same,  should  not  be  sabjec 
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The  foregoing  facts  were  all  HDControverted  by  the  plaini 
moBt  of  tnein  appeared  on  the  plaintiff's  ov 

The  other  teatiinony  went  strongly  to  eho'* 
defective  plank  was  known  only  to  two  of 
and  they  both  swear  that  they  never  had  n 
the  company  or  to  the  yard  or  station  maai 
testifies  that  when  he  hired  the  plaintiff  h 
stnictions  what  he  wished  him  to  do ;  "  dire 
pins,  or  do  any  conpling  in  any  way  ;"  th; 
this  again  in  November  following,  and  t 
manded  that  direction  ;  that  there  was  othe 
for  the  plaintiff  to  do. 

The  plaintiff  now  seeks  to  recover  the  da 
in  the  loss  of  his  limb,  alleging  in  the  dec 
the  part  of  the  defendant  in  suffering  the  c 
scribed  to  continue  unrepaired  until  it  occ 
averring  no  neglect  on  his  part  cootribntin^ 

The  defendant,  in  making  its  defence,  < 
feet  in  the  planking  was  a  very  slight  one,  i 
pany  to  exist  at  the  time  the  injuir  occni 
was  an  employee  of  the  company  ;  that  his 
quired  him  to  look  after  such  defects  wl 
tiiat  his  particular  business,  and  its  locality, 
good,  if  not  better,  opportnnities  to  have 
complained  of  than  the  occupation  and  di 
ployee  of  the  compan.y,  (2)  That  such 
in  uie  planking,  which  caused  his  injury,  if 
at  all,  was  that  of  a  fellow-eervant,  and  of  % 
no  previous  notice,  and  was  therefore  a  p 
the  plaintiff  assumed  when  he  entered  the  e 
pany  as  incident  thereto.  (3)  That  it  was 
of  the  plaintiff  to  attempt  to  do  what  he  di( 
motion,  and  that  such  negligence  was  really 
(4)  That  what  he  did  was  in  actual  disobedie 
yard-master,  under  whose  control  and  direc 
serve,  as  well  as  those  of  the  station  agent,  a 
of  any  one.  That  for  these  four  reasons  t 
to  recover. 

The  undisputed  proofs  show  in  this  case 
planking  complained  of  was  one  which  mig 
slightly  misplacing  a  switch,  or  the  accident 
wheel,  or  from  various  other  causes  purely  i 
jurv  to  the  plank  was  so  small  s 
So  m*"*^  of  all  tlie  persons  in  the  yard  ex 
of  the  plamtiff,  who  was  daily  « 
it,  from  once  to  a  dozen  times  a  day,  and 
even  the  two  persons  who  did  see  it  did  i 
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Eochester,  N.  T.  &  P.  R.  Co.,  98  N.  T.  211 :  McCoeter 
Island  R.  Co.,  84  K.  T.  It ;  "Wright  v.  New  York  Cent 
25  N.  T.  565. 

It  is  Baid  hj  Hr.  Jnstice  Stoiy,  in  speaking  npon  the 
""We  are  aware  of  no  principle  which  would  except  the  p* 
ing  from  the  carelessDeea  and  negligence  of  those  who  ai 
Bame  employment.  These  are  perils  which  the  servant  is 
to  know,  and  against  which  he  can  as  effectively  guard,  as 
ter."     Farwell  v.  Boston  &  W.  R.  Corp.,  4  Mete.  49. 

EBpecially  is  this  trae  in  this  case,  nnder  the  circamsta 
closed  in  this  record  ;  for  it  is  shown  to  have  been  a  part  of 
of  the  plaintifi  to  have  discovered  the  defect  in  the  plank 
plained  of,  and  to  have  repaired  the  same,  as  well  as  thi 
track-master.  I  think  it  must  be  conceded  that  had  the 
not  eone  in  between  the  cars  while  they  were  in  motion,  1 
not  Have  received  his  injury.  He  was  not  required  to  di 
any  person,  and  it  was  most  certainly  no  part  of  Iiis  duty 
It  is  claimed  by  conneel  for  plaintiff  that  plaintiff  was  » 
der  the  direction  of  Etzcorn  at  the  time  the  injury  occum 
evidence,  however,  does  not  support  this  claim.  Etzcorn 
morning,  he  says,  doing  his  own  coupling  and  uncoupling; 
plaiiitin  says  that  he  (plaintiff)  nsked  Etzcorn,  as  he  was  i: 
change  of  cars,  "  What  next !"  and  Etzcorn  replied,  "  Oi 
and  one  car  out,"  nnd  that  t^s  is  all  that  was  said ;  and 
savB  he  did  not  ask  plaintiff  to  do  anything  that  moming,- 
aekhim  to  help  him.  Clearly  this  talk  shows  no  direction 
tiff  to  uncouple  the  cars.  Usually  the  movement  of  cs 
the  brakeman  is  attempting  to  couple  or  uncouple  them  is 
direction,  and  contributory  negligence  on  hia  part  in  his 
to  make  the  coupling  while  the  cars  are  in  motion,  or  in  : 
regulate  the  movement  of  approaching  cars  when  it  is  w 
power  to  do  so  by  the  exercise  of  ordinary  care,  has  been  1 
cient  to  prevent  his  recovery  for  injuries  received.  Mi 
V.  Illinois  Cent.  R  Co.,  36  Iowa  462 ;  M&rsh  v.  South  Ca 
Co.,  56  Ga.  274,  277. 

I  am  inclined  to  the  (fpinion,  however,  that  the  corret 
taken  npon  this  subject  in  Snow  b.  Bousatonic  R  Co., 
Nnuaud  a.  441.  In  that  case  the  conrt  held  that  if  a  t 
ii>T.  cannot  easily  uncouple  cars  when  the  train  is 

still,  and,  in  endeavoriug  to  uncouple  them  when  the 
'  in  motion,  he  steps  between  the  cars,  and  there  meets  with  : 
which  is  caused  by  a  want  of  repair  in  the  road-bed,  it  ( 
ruled  he  is  careless,  as  a  matter  of  law,  but  the  uuestion  is 
for  the  jury.     Belair  v.  Chicago,  etc.,  R  Co.,  43  Iowa,  61 

We  are  relieved  from  further  consideration  of  this  snbj 
ever,  in  the  present  case.  It  clearly  appeaiB  by  the  reeoro 
plaintiff's  duties  were  those  of  switchman,  and  that  when  h 
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The  pluntifi,  nnder  hie  proofs,  wae  entitled  to  go  to  1 
The  qnestioD  as  to  whether  he  or  the  defendanfa  witnessi 
he  believed  was  also  a  matter  for  them  to  determine.  Th 
in  his  favor,  and  I  can  find  no  error  in  the  record. 

N«(ll{*nea  of  Fall«w-Mrvant— Can  In  >«l*otin(  EmployaM^ 
compADj  is  not  liable  for  dunagsB  csoMd  bj  iujurj  to  one  of  il« 
on  a  train,  and  which  remilted  from  the  Mgligence  of  another  ei 
ntcli  company  on  the  same  train,  unless  it  be  made  to  appear  that  ] 
was  not  naed  in  selecting  snch  other  employee,  or  Uiat  ne  being  m 
or  negligent,  that  fact  waa  known  to  the  company,  Galf,  Colo. 
Co.  o.  Faber,  68  Tex.  844. 

Fa  I  low-servant* — Oafsctiva  Maohinar^i — Where  itia  the  dnt;  of 
to  furnish  sound  material  and  machinery,  and  defective  machinen 
injury  to  the  servant,  the  rule  which  exempts  the  matter  from  i 
injury  to  a  eerrant  through  tbe  negligence  of  a  fellow-servant  does 
Cunniogham  e.  Union  Psc.  R.  Co.  (UUh,  Aug.  30,  1880),  7  Pac. 

Feliow-sarvants— Pleading  and  Procedure— Nonsuh. — Id  h 
damages  for  negligently  causing  the  death  of  an  employee,  if  the 
alleges  that  the  acts  and  omissions  constituting  the  negligence  wi 
omitted  by  the  defendant  itself,  as  employer,  the  court  cannot  pr 
the;  were  those  of  a  fellow-employee  of  tbe  deceased ;  and,  coDseq 
question  of  the  liability  of  a  common  employer  foraco-employee'e 
cannot  arise  on  demurrer  to  the  complaint.  Brown  e.  Central  F 
(California,  Dec.  1880),  7  Pac.  Repr.  838.  And  it  is  not  error  to  ei 
pulsory  nonsuit  and  refuse  to  take  it  ofi,  in  an  action  for  damaft 
railroad  company  for  negligence  resulting  in  the  death  of  an  emplc 
deceaaed  and  the  person  guilty  of  negligence  were  fellow~laborers 
waa  evidenoe  of  contributory  negligence.  Keys  v.  Penna.  Co.  (1 
1886).  1  Central  Repr.  89S. 

Failow-aarvantt — Wilful  Naglact. — Where  an  employee  is  kil 
wilful  noKligence  of  his  co-employee,  the  former's  repreaentatii 
cover  of  the  employer  (under  Kentucky  6.  B.  57,  $  8),  even  thon{ 
.  ployees  were  in  the  lame  line  of  service  and  co-equaU.  It  is  hel 
that  an  engineer  and  a  brakeman  on  a  train  are  not  co-equala.  Loni 
R  Co.  c.  Brook  (Kentucky  Court  of  Appeals,  June,  1835),  7  Eenl 
Bepr.  110. 

Fallow-aarvant— NagHganee  of  Engineer. — If  a  yardman  is  k 
coupling  cars  by  request  of  the  engineer,  by  ttie  n^^gence  of  tb 
it  not  being  a  part  of  the  duty  of  the  yardman  to  couple  the  cars, 
cannot  be  had  agiinat  the  railroad.  To  entitle  to  a  recovery  it  mtu 
that  deceased  waa  in  the  line  of  his  employment,  and  met  his  di 
negligence  of  a  fellow.servant  having  control  of  him.  Bradley  v. 
etc.,  H.  Co.,  14  Lea,  374. 

Negllganea  of  Fellow-sarvant— Injury  while  operating  Road — I 
— Where  a  member  of  a  gang  engaged  in  the  construction  of  a 
injure^  by  the  negligence  of  a  felTow-servant  in  allowing  a  largea 
on  his  hand,  he  is  not  injured  while  engaged  in  the  use  and  open 
railroad,  within  tbe  meaning  of  Code,  J  1307,  and  the  company  ii 
Uataon  e.  Chicago,  etc,  B.  Co.  (lovra,  Dec  I88S),  20  H.  W.  Rep. 


sroniiig  to  allow  tnTelleT* 
t  to  tfie  telwnph  office, 
!  jeaxt,  in  cfiaixe  of  U)« 


towRid  Hoore  the  poaition 


Bllaot. 

rw  for  appellee. 

,  vbtid  in  the  employ 
ville  E.  Co.,  and  when 
ite  attempt-  Fun. 

he  care,  and  one  of  his 

ampntatioD. 
and  tender  and  either 

;  the  crew,  of  a  con- 
oen :  and  of  the  latter 

had  heen  side-tracked, 
Eld,  to  enable  travellers 
1  of  the  locomotive  and 
7  nineteen  cars,  and  the 
50  or  60  feet.    A  short 

the  train  had  been  thoa 

on  board ;  and  to  save 
Tieo  went  after  it.  The 
1y  bronght  it  a  part  of 
ned,  and  gotten  upon  a 

the  accident  occnrred. 
>d  for  an  honr  the  con- 
which  was  near  by,  and 

he  did  so  he  ordered 
The  latter  in  obedience 
ad  portion  of  the  train 
er  oacked  against  the 
reman  alone  being  upon 
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the  engine  and  operadng  it.  The  evidence  shows  that  b 
a  boT — st  least  only  twenty  yeara  old — and  inexnerience 
as  the  record  diecloses  he  had  never  befon 
When  the  live  part  of  the  train  strack  the  c 
ran  back  about  100  yards,  either  from  the  fon 
together,  or  else  because  the  fireman,  withont 
coupling  had  been  properly  and  safely  made, 
train.  He  testifies  that  he  coatinned  to  back 
of  the  brakemen,  but  not  the  appellee,  signalli 
if  Bo,  it  is  probable  that  it  was  the  one  who  hi 
trip  for  the  flonr. 

It  is  evident,  however,  that  the  two  portioi 
together  with  great  foi-ce.  The  appellee  had 
to  make  the  coupling;  to  save  himself  he  canj 
ladder  npon  the  side  of  the  box  car  next  to  li 
part  of  tile  dead  portion  of  the  train ;  but  th 
car  canght  his  foot;  and  it  was  cut  oS  as  I 
with  the  train,  and  his  leg  ground  and  broke 
and  wrenched  from  the  knee  socket,  and  port 
along  the  track. 

3e  brought  this  action,  not  by  virtue  of  ai 
the  general  law,  to  recover  damages  npon  the 
jury  resulted  from  the  wilful  and  gross  negle 
employees  in  charge  of  the  train.  A  special ' 
by  which  the  jury  fixed  the  entiro  damages 
$8000  were  given  as  compensatoir,  and  tlOO( 

The  motion  of  the  appellant  for  a  perom; 
i>uTT  on  COB-  properly  overruled.  The  appellee 
SSS^'JSuS  superior  officer  of  the  train  to  maj 
a  cw  Dimr.  ^^  ([jg  j^jj  ^f  jj^g  latter  after  g 
to  see  and  know  that  the  engineer  was  at 
least  a  person  competent  to  operate  the  tt 
control  of  the  engine.  The  appellee  had  no  r 
ing  to  obey  the  order,  to  demand  information 
to  who  was  to  engineer  the  train.  He  had 
that  it  would  be  done  by  the  proper  peraoii 
competent  to  do  ao. 

Moroover  it  appears  that  immediately  after 
the  order  he  found  the  engineer  in  the  teleg 
he  did  not  countermand  Uie  direction  he  h 
pellee. 

It  is  urged,  however,  that  the  injury  ha 
knowledge  or  intervention  of  the  conductor  o 
the  appellee  saw  before  he  attempted  to  ma 
the  fireman  was  controlling  the  engine,  and  th 
ing  rapidly :  that  the  accident  resulted,  there 
neglect  of  the  appellee,  the  fireman,  and  ano 
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le  appellee,  but  were  fellow- 
,t  therefore  the  peremptoiy 
We  have  already  Been  that 
mdnctor;  but  if  it  was  the 
)m  the  testimony,  to  permit 
ict  as  engineer  in  conpling 
eman  was  bo  acting  in  this 
Be  the  engineer  of  the  train, 
uit  of  the  appellee ;  and  the 

of  the  conductor  to  permit 
Tain.  He  ordered  the  ap- 
re  it  was  attempted  he  knew 
train,  and  that  no  one  was 
d  yet  he  allowed  it  to  be 
propounded  to- the  jnry  ; 
I  ap{^llant,  and  ten  by  the 
ry  found  specially  that  the 
.  and  wilfnl  neglect  of  the 
le  condnctor  and  engineer 
•,  damages ;  also  that  the  ap- 
neglect;  that  not  with  stand- 

Epellant  could,  by  the  exer- 
i  injury ;  that  tne  fireman 
ie,  and  that  it  was  bis  duty 
he  appellee  bad  made  the 
ad  been  in  the  appellant's 
ng  as  a  brakeman  for  four 
le ;  that  when  he  undertook 
)  pin  fall  and  stoop  to  pick 
;man  was  not  accustomed  to 
e ;  and  was  not  ordered  by 
harge  of  it  when  the  appel- 
10  one  upon  it  but  the  nre- 
conpling ;  that  the  fireman 
ig  toe  train  when  the  appel- 
stom  of  the  fireman  upon 
:be  engineer  -to  operate  the 
ht  trame  ;  that  the  conduc- 
train  to  be  coupled  tliat  the 
no  one  but  the  fireman ; 
le  train  was  pnt  in  motion, 
le  distant  from  the  engine, 
ras  done  by  hearing  the  jar ; 
mductor  to  couple  the  train 
lid  not  Bignal  the  fireman  to 
toman  did ;  that  when  the 
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appellee  attempted  to  make  the  conpling  the  live  portion  of  the 
train  was  moving  rapidly,  but  he  did  not  see  it  in  time  to  save 
himself;  that  he  had  never  before  known  this  fireman  to  act  as 
engineer ;  that  the  latter  did  not  back  the  live  portion  of  the  train 
in  a  carefal  manner  or  give  the  appellee  time  to  make  the  coup- 
ling ;  but  believed  when  he  continued  to  back  it  that  it  had  been 
made  safely,  and  did  so  by  reason  of  the  signal  from  the  other 
brakeman. 

It  is  contended  that  the  general  findings,  such  as  the  existence  or 
non-existence  of  negligence,  must  be  controlled  by  the  finding  of 
specific  facts ;  and  uiat  as  the  jury  found  that  the  fireman  was  not 
directed  by  the  conductor  to  move  the  train,  and  the 
vma^^rSSt^  appellee  knew  that  he  viras  doing  so,  therefore  it  ap- 
^To  Rw  Of.  peJ^rg  by  ii^Q  facte  found  that  the  conductor  was  not 

guilty  of  ^oss  neglect,  while  the  appellee  knowingly 
brought  about  his  iniury;  and  diat  therefore  the  lower  court 
should  have  rendered  a  judgment  upon  the  findings  for  the 
company.  The  same  reasons,  however,  which  are  mentioned  above 
for  not  giving  a  peremptory  instruction  forbade  such  a  judgment 

When  one  enters  upon  an  employment  for  another  he  assumes 
all  the  ordmary  risks  attendant  upon  it ;  and  where  a 
number  of  persons  enter  a  common  employment  for 
another,  all  being  upon  a  common  footing  and  none  superior  or 
subordinate  to  the  other,  and  one  i-eceives  an  injury  by  the  neglect 
of  another  in  the  discharge  of  the  undertaken  duty,  they  are  re- 
garded as  the  a^nts  of  each  other,  and  no  recovery  can  be  had 
against  the  employer. 

It  was  once  the  English  rale  that  it  did  not  matter  if  the  injured 
BHouBB  RULE  scrvaut  was  subordinate  to  the  neglectful  one  and  under 
▼AKTO  Aro  his  control;  or  if  they  were  engaged  in  different  grades 
pSJmSst'  *""  and  departments  of  the  service.  To  hold  the  master 
responsible  he  must  have  had  some  personal  connection  with  the 
injury,  provided  of  course  that  he  was  not  neglectful  in  the  selec- 
tion and  retention  of  Iiis  servants. 

This  rule  in  that  country  seems  yet  to  prevail,  as  well  as  in 
many  courts  of  this  country,  save  that  if  the  miured  party  be  in  a 
different  grade  of  the  service  from  the  neglectful  one,  then  the  em- 

RuLK  ni  AKEBi  P'^y®^  ™*y  ^®  made  responsible.  The  establishment  of 
cA-AcTHOBx.  *  this  rule  in  many  of  our  States  is  largely  due  to  the  influ- 
ence  of  the  opinion  of  Chief  Justice  Shaw  in  the  case  of 
Farwell  v.  Railroad  Co.,  4  Met.  49.  The  courts  of  Ohio  and  this 
State  have,  however,  extended  this  rule ;  and  the  leaning  in  New 
York  is  in  the  same  direction ;  and  they  hold  not  only  that  the 
master  is  liable  for  an  injury  to  one  servant  by  the  neglect  of  an- 
other if  they  are  engagea  in  dijSerent  grades  of  the  employment, 
but  that  he  is  also  hable^  although  they  may  be  engaged  in  the 
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same  common  employment,  provided  the  neglectf nl  one  is  superior 
to  or  in  control  oi  tne  injured  one. 

Railroad  Co.  v,  Stevens,  20  Ohio  415 ;  Same  v.  Kearj,  3  Ohio 
State,  201 ;  Malone  v.  Hathaway,  64  N.  T.  5 ;  Railroad  Co.  v. 
Collins,  2  Diivall,  114 ;  Same  v.  Cavens'  AdmV,  9  Bush,  559.  The 
rule  as  thus  laid  down  is,  to  our  mind,  the  proper  one  and  con- 
sistent with  public  policy.  The  Supreme  Court  of  the  United 
States  in  the  case  of  the  G.  &  U,  &  St.  P.  R.  v.  Ross,  112  TJ.  S. 
377 ;  s.  c,  17  Am.  &  Eng.  R.  R.  Cas.  501,  after  ably  reviewinff 
both  the  English  and  American  cases,  has  adopted  the  Ohio  and 
Kentucky  rule  as  the  correct  one. 

Here  the  conductor  had  the  entire  control  of  the  train ;  an(f 
subject  to  him  to  a  certain  extent,  the  engineer  had  control  of  the 
brakemen.  These  two  superior  officers  were  thepersonaF  ^^^ 
representatives  of  the  corporation  as  to  the  appellee^  mamm  vicb- 
and  for  the  gross  neglect  of  either  tJie  corporation  is  ""*"^^ 
responsible.  In  no  proper  sense  of  the  term  were  they  fellow- 
servants  of  the  appellee.  The  brakemen  were  fellow-servants 
under  the  control  of  these  two  officers  who  represented  the  corpo- 
ration. Their  acts  were  its  acts,  and  their  neglect  or  bb 
that  of  the  fireman,  if  he  was  permitted  to  act  as  en- 
gineer, was  the  neglect  of  the  company.  It  was  constructively 
present  in  them. 

Applying  the  rule  thus  sanctioned  by  the  Supreme  Court,  the 
appellant  is  responsible  for  the  appellee's  injury. 

All  necessary  questions,  indeea  more  than  were  necessary,  were 
asked  of  the  jur^  either  to  devejop  the  facts  fixing'  or  excusing 
negligence.  It  is  urged  that  some  of  the  answers  are  unmeaning 
and  cannot  be  understood,  especially  to  the  fourth  interrogatory 
propounded  by  the  court,  and*  which  included  severaf  distinct 
questions.  It  is,  however,  evident  that  the  answer  was  to  the  first 
one,  and  it  being  answered  in  the  negative  no  answer  was  necessary 
to  the  others  as  they  were  altofi^ether  based  upon  the  idea  of  an 
affirmative  answer  to  the  firat  one. 

The  three  general  instructions  defining  the  different  degrees  of 
negligence  were  correct,  beyond  question,  unless  it  be  the  second 
one,  and  it  was,  if  anything,  more  favorable  to  the  appellant  than 
it  had  a  right  to  expect. 

It  is  urged  that  no  instruction  was  given  defining  contributory 
neglect ;  but  the  jury  found  that  the  appellee  had  not  been  guilty 
of  any,  and  no  instruction  upon  this  subject  was  asked  ^^SSSH^ 
by  the  appellant.  Moreover  the  jury  found  that  notwithstanding 
the  acts  of  the  appellee^  yet  the  mjury  could  have  been  avoided 
by  the  exercise  of  reasonable  care  upon  t;he  part  of  the  appellee's 
other  employee.  The  verdict  in  the  light  of  others  whicn  have 
been  sustained  by  the  courts  of  the.country,  and  upon  the  facts  of 
the  case,  cannot  be  regarded  as  excessive.    The  appellee  is  shown 
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to  bare  been  an  excellent  brakeman  and  in  the  prime  < 
manbood,  dependent  npon  bis  labor  for  bie  living,  nnedoi 

unfitted  for  any  other  employment  save  oar  -' ^  '- 

is  now  disabled  for  life  and  unfitted  for  th 
bad  edacated  himself,  and  which  he  app 
This  has  resnlted,  as  the  J1117  bare  said,  ant 
from  the  gross  and  wilfnl  neglect  of  thos 
had  placed  in  charge  of  him  in  the  diacbar^ 
exceedingly  dangerous  duty. 
Jadgmeat  affirmed. 


HowASD  et  tax. 


"Desybr  Aim  Rio  Gkandb 

(Adnanee  Com,  U.  B.  Oircitit  (hurt,  D.  Odton 

A  fireman  on  a  puaenser  train,  and  an  engineer 
innected  with  soch  train,  but  belonging  to  the  h 
fellow-serranta,  and  where  the  flremao  u  killed 


engine  And  the  train  caused  by  the  negligence  of 

will  not  be  liable. 

AcnoiT  against  a  railroad  company  to  n 
death  of  an  employee  caused  by  negligence, 
verdict,  and  defendant  moves  for  a  new  tri 
are  stated  in  the  opinion. 

Rogers  &  Oiithhert  for  plaintiffs. 

£.  O,  WdcoU.  for  defendant. 

Bbewxb,  J. — This  is  a  motion  for  a  n' 
Fun.  direction  of  the  trial  jndg^  baa  1 

decision.  Aa  I  was  not  present  at  the  trial, 
sid'er  only  the  principal  qnestion  npon  whiel 
jadge  was  made.  Tne  facts  which  present  t 
The  plaintiffs  are  the  parents  of  one  Join 
May  19, 1883,  was  killed  in  a  collision  on  de 
Howard  was  employed  as  a  fireman,  workii 
Benger  train  mnnin?  west  on  that  da;  fron 
That  train  was  running  on  schedule  time,  ai 
mile  west  of  Badger  station  collided  with  1 
eastward,  under  the  management  and  contro' 
its  engineer.  Eyan  neglected  his  instmctic 
was  the  proximate  canse  of  the  collision.  ' 
incompetence  on  bis  part,  or  of  negligence  i 
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the  plaintiff,  a  locomotiTe  engineer,  while  nmning  h: 

between  Colnmbia  and  Charlotte,  was  inj       '    ' 

gence  of  a  aection-master  and  superviBor  o 

vho,  in  disregard  of  the  appropriato  sign 

the  track,  ana  thns  derailed  the  engine. 

true  test  was  whether  this  section-maete 

oharge  the  duties  of  the  master,  and  also 

the  master  to  provide  a  enitable  and  safe 

to  work  in  and  on,  which  duty  had,  in  ti 

to  the  section-master.     His  negligence  wa 

JDchred  the  negligence  of  the  master. 

Tne  same  principle  was  recognized  in  tfa 
mond  &  A.  K.  Co.,  decided  b;  the  conrt 
in  April,  1S84,  and  reported  in  8  Virgin 
case,  the  decedent,  whose  administrator  was 
on  a  material  train.  A  section-gang  at  wg 
signal  the  train,  although  it  hul  the  rail 

3uence,  the  train  was  derailed,  and  the  dec 
led  in  eight  honrs.  The  conrt  held  that 
decedent  were  not  fellow-eerrants,  saying 
delegates  to  an  agent  or  employee  the  perf 
the  Taw  makes  it  incumbent  on  the  comp 
are  the  acts  of  the  comrany, — hie  neeliget 
the  company ;"  citing  JBrothers  v.  Carter 
Boston  4  A.  R.  Co.,  53  N.  T.  549;  Co 
N.  Y.  617;  Mnllan  v.  PhUadelphia  &  S.  ] 
Eyan  v.  Chicago  &  N.  W.  B.  Co.,  60  111. 
The  case  of  Davis  v.  Central  Vt.  R  < 
considered  case  upon  this  point.  In  ttia 
throagh  the  negligence  of  the  company'i 
BtructiDg,  and  of  the  road-master  in  lopair 
out,  whereby  a  foreman  was  killed.  Thi 
sponsible.     The  court  said : 

"  The  bridge-builder  and  road-master,  \ 
lug  for  the  defectively  constructed  culv 
duty  which,  as  between  the  intestate  am 
duty  of  the  defendant  to  perform.  TheL 
the  negligence  of  the  defendant." 

Among  other  cases  affirming  the  same  d 
following:  Lewis  v.  St.  Louis  &  1.  M. 
O'DonnUl  v.  Railroad  Co.,  59  Pa.  St.  239 
V.  Carroll,  6  Heisk.  348;  Tierney  v.  Minn 
33  Minn.  3U  ;  Atchison,  etc,  B.  Co.  v.  I 
11  Am.  &  Eng.  B.  R.  Cas.  206 ;  Fuller  t 
Slater  V.  Jewett,  85  N.  T.  61 ;  Gunter  v.  G 
18  S.  C.  262 ;  Gilmore  v.  Northern  Pac 
R.  R.  Cas.  304,  and  note. 
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liar  was  the  ruling  of  my  predecesBor,  Judge 
CAfiee,  among  them  that  of  Railway  Co.  v.  I 
Bupreme  court,  112  U.  S.  377 ;  s.  c,  17  Am.  & 
Such  also  was  the  decision  of  the  supreme  co 
■way  Co.  V.  Keary,  3  Ohio  St.  201,  in  which 
"  No  service  is  common  that  does  not  admit  ; 
tion,  and  do  servants  are  fellow-eervants  when 
trol  over  the  other," 

Notwithstanding  these  decisions,  the  great 
is  against  the  proposition,  and  the  mle  of  ex( 
KuLiTAT  CO.  V.  sn bora i nation  limited  to  the  case  < 
•MB-  ""™°  trol  as  stated  in  my  second  proposi 
ie  the  clear  import  of  the  opinion  in  Bailw^ 
which,  considered  in  relation  to  the  course  of'^ 
stmctions  of  the  trial  judge,  seems  to  me  in 
doctrine  that  mere  subordination  destroys  th 
Bervants,  and  to  insist  upon  departmental  con 
that  case  the  trial  judge  charged  exphcitly  as 

"  It  is  very  clear,  I  think,  that  if  the  com] 
one  of  its  employees  under  the  control  and  i 
then  the  two  are  not  fellow  -  servants,  engaj 
employment,  within  the  meaning  of  the  role  o 
speaking." 

This'was  the  instruction  excepted  to.  T 
which  an  engineer  had  been  injnred  throac 
the  conductor  in  charge  of  his  train.  Now,  i1 
had  been  of  opinion  that  the  rule  as  stated  by 
correct,  naturally  the  opinion  would  have  be 
support  of  it.  On  the  contrary,  nowhere  in  t 
elaborate  and  extensive,  is  there  a  single  wor 
fence.  The  entire  opinion  goes  to  the  efiecl 
of  a  train,  by  virtue  of  his  large  powers  and 
properly  one  "clothed  with  the  control  and  n 
tinct  department,"  and  therefore  to  be  regart 
pal, — a  representative  of  the  company.  It  is  < 
the  language  of  the  instruction  is  open  to  i 
erroneous  as  applied  to  the  facts  in  the  case, 
where  departmental  control  exists  the  relatio 
does  not.  Further,  iu  every  case  which  is  cib 
which  hears  directly  on  the  question,  the  mle  < 
trol  was  in  terms  recognized ;  or,  as  in  the  < 
the  conductor  of  the  train  was  the  negligent  j 
ported  the  conclusion  of  the  supreme  court, 
that  this  case  was  decided  by  a  closely  divided  < 
much  deliberation,  it  seems  an  unavoidable 
court  does  not  approve  the  rule  laid  down  by  I 
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had  ample  opportanities  for  matnal  snperrisioQ.  To  enl 
beyond  the  ctase  of<&ervice,  into  the  place  of  work,  wonld  ca 
exception  beyond  well-recognized  limits.  It  wonld  make  th 
men  dod  oe  train  not  fellow-Bervante  with  tboM  on  anothi 
carpenters  and  machinists  in  one  room  strangers  in  serrice  t 
of  another ;  one  gang  of  section-men  not  co-cmployeeB  v 
other, — and  all  because,  at  the  time,  their  places  of  work  ha 
to  be  different.  In  the  Garrahj  Case,  supra,  Mr.  JuBtice 
carefully  notes  the  complete  sepamtion  in  the  class  of  set 
the  two  employees,  while  in  the  Randall  Case,  to  be  con 
hereafter,  the  supreme  court  treated  the  fact  that  the  em] 
were  working  on  different  trains  as  entirely  immaterial.  I 
engages  in  train  service  knows  tliat  other  trains  besides  his 
mnning^and  may  fairly  be  considered  as  contracting  tob 
risk  of  the  negligence  of  the  employees  managing  ench  train 
must  expect  to  he  employed  now  on  one  train  and  now  on  a 
to  be  thus  thrown  into  contact  with  the  other  employees  in  t 
vice,  to  know  himself  what  is  proper  care  in  snch  work,  and  to 
to  detect  any  evidence  of  cifelessness  on  the  part  of  those 
service.  Every  consideration  which  exempts  the  mastei 
liability  for  the  negligence  of  a  co-employee  seems  to  bind  t 
the  same  clasB  of  service  together  as  fellow-servants. 

Neither  can  this  be  considered  a  case  of  the  negligence 
in  charge  of  a  department.  While,  by  the  rule  of  tl 
pany,  the  engineer  in  charge  of  a  light  engine  is  to  be  rega 
the  conductor,  yet  this  mle  obviously  contemplates  the  mi 
reports,  etc., — the  mere  duties  owing  to  the  company  for  tl 
pose  of  giving  and  preserving  complete  information  of  the  e 
movements, — and  should  not  be  construed,  even  if  it  were  ] 
for  a  simple  rule  so  to  do,  as  lifting  one  with  so  little  pov 
bot  a  single  subordinate,  into  the  dignitv  of  a  departmenta 
tor.  We  should  always  look  to  the  substance  of  things,  i 
dignify  with  nndne  importance  that  which  is  properly  but 
regulation  of  details,  or  a  mere  means  of  information.  It 
that  an  engineer  in  charge  of  a  moving  engine  is  placed  in 
tion  in  which  his  negligence  may  cause  serious  disaeter, 
every  one  in  control  of  a  power  so  tremendous  as  steam,  i 
in  a  moving  or  stationary  engine.  But  the  possibilities  of 
from  his  negligence  do  not  make  hira  any  the  more  a  rcprea 
of  the  master.  They  simply  cast  upon  the  master  the  < 
greater  care  in  his  selection.  To  make  one  as  the  control) 
department  properly  the  representative  of  the  master,  hit 
should  be  principally  those  of  direction  and  control.  He 
have  something  more  than  the  mere  management  of  mac 
he  should  have  subordinates  over  whose  various  actions 
snpervision  and  control,  and  not  a  mere  assistant  to  him 
working  of  machinery.     He  should  have  control  over  an 
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t  simpl;  of  a  siDgle  macliiae  in  that 
id  ap,  in  the  gra^  and  extent  of  his 

as  the  tiler  ego — the  other  aelf— of 
roice  the  general  jndgment  of  the 
ecision  in  uie  Rose  Case  was  a  sar- 
loctrine  of  departmental  control  to 
I  the  ease  of  an  engineer  mnning  a 
lo  subordinate  save  the  fireman, — 
cial  legielatioD. 

his  case  apon  general  principles.  I 
erne  court,  recently  decided,  that  of 
Co.,  109  U.  S.  478 ;  b.  c,  15  Am.  & 
ems  to  me  so  cloeelj  in  point  as  to 

that  case  a  brakeman  unlocking  a 
osB  from  one  track  to  another,  was 
reieht-eneine  in  no  way  connected 
as  ^argea  upon  the  engineer  man- 
reme  court  unantmousl;  held  the 
<  the  engineer  of  the  separate  engine 
>a  we  find  this  language : 
\  relation  to  one  another  as  did  this 
the  other  train  are  fellow-serrants, 
sponderance  of  judicial  aathority  in 

nniform  course  of  decision  in  the 
I  English  and  Irish  courts,  as  is 
ited  m  the  margin.  They  are  em- 
naster.  The  dnties  of  the  two  bring 
!e  at  the  same  time,  bo  that  the  neg- 
B  work  may  injure  the  other  in  doing 
rvices  hare  an  immediate  common 
OB.  Neither  works  under  the  orders 
h,  by  entering  into  his  contract  of 
negligence  of  the  other  in  perform- 
in  maintain  an  action  for  an  injury 
unet  the  corporation,  their  common 

id  judge  lays  down  for  determining 
ts  applies  fully  and  exactly  to  the 
jyer  and  paymaster ;  same  place  of 
from  negligence  of  uie  other ;  same 

3"eet  to  other'a  control.  Unlesa  we 
director,  which,  for  reasone  hereto- 
be  done,  the  cases  are^subBtantially 
lat  decision  controls  the  case, 
ase  is  a  later  expression  of  that  court. 
The  opinion  in  that  case  contains 
purport  to  overrnle  it,  and,  with  the 
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1  ducbmi^g  their  Aaty  u  brakemen, 
pus  tbrou^  without  dknger  to  their 
ith  other  inBtructions,  full;  Btating  tbo 
e  due  cue,  to  be  a  proper  Bt«temeut  of 
licago  &  A.  R.  Co,  «.  Joniuon  (lUinois, 

'  IndApandent  Contractor. — The  plain- 
OTe],  uid  no,  throwing  the  plftintifiout 
the  injur;  compUineo  oF.  The  ibovel 
Bed  to  obtUD  gTBTel  to  bBllait  the  roBd- 
ainUfiwBB  tr*Telliaff.  The  defendftnt'B 
rel  WM  openit«d  and  wholl;  controlled 
,  and  bia  serrants,  although  its  um  waa 
nade;  and  the  question  being  whether 
)urt  chained  in  effect  that  the  defend- 
it  of  H.,  if  it  was  part  of  the  agreement 
f  the  work.  Slid,  error;  that  the  work 
lisance,  until  it  became  such  b;  negli- 
I,  unleBS  the  relation  of  master  and  Ber- 
ating the  shoTel;  unless  it  not  only  pre- 
Dsand  methoilBi  and  that  the  inquir; 
•  the  principal  or  master  in  operating 
laoce  tbrouM  his  negligence,  ue  alone 
xd  b;  the  defendant,  in  making  the 
a.     Baile;*.  Tro;,  etc.,  R.  Co.,  1  East. 

naar  running  Train  for  Railroad  Com- 
■  Nagiiganof— Caaa  in  Judgment. — A 
ntractor,  to  do  certain  work  upon  its 
ad  price,  and  furnished  htm  a  conitnic- 
e  same.  The  compan;  prohibited  the 
of  speed  than  thirteen  miles  per  hour, 
side-track  fifteen  minutes  before  the 
's  truns.  Subject  to  these  regulations, 
in  of  the  construction  train  was  given 
ted  b;  the  company,  and  it  alone  had 
ind  to  do  so  upon  the  complaint  of  H., 
pan;  paid  the  engineer's  wages,  but 
1  the  amount  thereof  from  the  sum  due 
«n  killed  by  the  negligent  running  of 
id  the  railroad  company  for  the  value 
iction  on  the  ground  that  the  train  was 
bldf  that  such  engineer  was  the  servant 
BDS,  etc.,  R.  Co.  V.  Norwood,  62  Hiss, 

urith  Servant  to  manage — Rule  In  such 
pon  the  principle  that  where  a  person 
who  furnishes  a  servant  to  manage  the 
ght  ro  superintend  and  direct  the  coa- 
Bs  to  be  the  servant  of  the  owner  of  the 
r  negligence  of  the  servant  in  the  per- 
aven  where  the  hirer  only  is  interested 
.  Co.  e.  Norwood,  62  Mist.  565. 
tlon  of  Fact. — Where  a  railroad  car  is 
rate  of  speed,  and  a  laborer  employed 
un  over,  jumps  to  get  out  of  the  wa;, 
lips  and  is  run  over,  it  cannot  be  Baid, 


proximate  came  of  an  i 
iDsequeace  of  the  nesli 
g  ciTCumatatices,  ihomd 
kn  iojurj  ia  ordiouily 
Slice  or  l^al  knowledgi 

riding  on  Hand-car. — j 
id-car  to  go  from  Recd'i 
f  would  go  from  the  mi 
A  pasaenger  train  vbic 
before  was  behind  timt 
I  one  of  the  lection-met 
lieve  that  the  train  bad 
ih  office,  which  wu  on 
Tbe  deceased  did  no 
LOUgh  he  had  the  same 
IB  no  carelesinesB  in  the 
ly  could  not  be  require- 
ic  deceased,  aa  he  toIu 
tbe  hand-car.  Rwlwa; 
-Dtfaetive  Villon  ofEi 
id  company,  was  going 
omotive  of  the  compai 
[  B.  and  kUted  bim.  ^ 
lenly  upon  it  and  in  tbe 
rn.  In  an  action  againi 
of  the  company  allege 
gineer,  whose  left  eye  'n 
indaged,  and  whose  rig 
causes,  ^Id,  that  plai 
R.  Co.  (Penmaylvaou, 


Will: 


Cla 

(Adtanee  Gate,  Ma. 

■■  between  plaintifi's  gt 
,tter  was  to  furnish  tn< 
croeBingg  over  ita  rulrot 
]lace  for  tbe  crosaing  v 
'  was  built,  aod  was  un 
iiract  did  not  in  terms 
'  gates  and  bars,  but  B 
efendaot  was  bound  to 

«d  company  ia  bound  t 
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by  the  consent  of  the  railroad  commi 
of  these  etatates  is  deetroved  if  even 
force  the  railroad  to  majce  it  dejZ 
and  open  private  way  tends  to  becon 
those  who  maintain  it  to  responsibilit 
the  apparent  invitation  to  travel  thi 
be  true ;  bnt  a  partv  entitled  theret 
lose  tbe  bene&t  of  the  contract  whic 
made. 

The  statutes,  by  the  ample  powen 
ties  in  regard  to  a  "travelled  place' 
vided  carefnlly  for.  protection  to  th 
railroad,  or  on  pnblic  or  private  waj 
8t.  c.  112,  §§  163-166.  An  extreme 
that  every  description  of  way  might  1 
might  make,  withont  donbt,  entirely 
of  a  private  way  crossing  a  railroad 
railroad  conraration  and  an  individn 
safety  required  it.  Whether,  if  snd 
ient  to  an  individual  than  that  for 
would  have  a  remedy  therefor  in  da 
sidered.  Even  if  the  crossing  here 
"  travelled  place,"  or  tends  to  Decomi 
the  plaintiff,  so  that  the  railroad  a 
compelled,  or  that  there  is  reasona! 
may  be  compelled,  by  the  pnblic  an 
ring  the  bells  of  its  locomotive^  are 
station  agents,  or  flag-men,  etc.,  this  < 
poration  itself  to  obstruct  a  free  ai 
has  granted  such  a  crossiag.- 

The  statute  of  1846  ^hapter  3T1) ' 
with  Hill  was  made,  by  it  all  railr 
to  fence  their  ways  at  such  places  as  i 
The  statute  at  present  in  existenoe 
their  railroads,  omitting  the  words  " 
both  require  a  highway  or  other  pub' 
each  statute  these  fences  are  to  be.i 
bars,  gates,  or  openings"  therein,  so 
cernea;  barriers  to  prevent  the  enti 
pi-orided  where  it  is  necessary  or  pra 
il2,  §  115.  Secauee  a  railroad  corp 
tliese  three  means  to  render  a  privat 
be  inferred  that,  when  it  has  lawft 
them,  it  may  of  its  own  volition  en 
that  public  safety  required  a  diSeret 
it  should  cease  to  exist  as  an  nnobst: 
corporation  conld  itself  have  invokec 
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by  law.  Eield,  that  there  was  an  induoement  held  out  to  passengers  to  leave 
the  train  at  this  point,  and  if  the  train  had  reached  a  point  where  the  passen- 
gers might  rightfully  leave  it,  as  it  was  certainly  dangerous  to  do  so  on  one 
side,  and  no  means  were  provided  to  prevent  passengers  from  leaving  on  the 
wrong  side,  and  no  direction  was  given  them  not  to  do  so,  it  was  a  question 
for  the  jury  whether  reasonable  care  for  the  safety  of  passengers  had  been 
used  by  the  railroads  Also  Juld,  that  A.  would  still  be  a  passen^r,  within 
the  meaning  of  that  word  in  the  statute,  if,  by  reason  of  the  defendant's 
neglect  of  precaution  it  should  have  taken,  A.  left  the  car  at  a  place 
where  passengers  were  not  expected  to  leave  the  train,  and  thereby  lost  hia 
life. 

In  an  action  against  a  railroad  company  for  negligently  causing  the  death 
of  a  passenger,  it  is  not  necessary  to  prove  that  the  deceased  was  not  n^li- 
gent,  if  he  was  a  passenger,  and  his  life  was  lost  through  the  negligence  of 
the  defendant,  or  from  negligence  of  its  servants  or  agents. 

Tort  to  recover  dama^  of  the  defendant  corporation  for  caus- 
ing the  death  of  Jeremisth  McKimble,  the  plaintiJOPs  intestate.  At 
the  trial  in  the  superior  court,  before  Mason,  J.,  the  following 
facts  appeared : 

Jeremiah  McKimble  took  passage  on  a  train  of  the  defendant 
corporation,  leaving  Boston  at  5  o^clock  in  the  afternoon  of 
January  10,  1883.  He  had  in  his  possession  a  ticket  issued  by 
the  de&ndant,  ^ood  for  five  single  passages  between  Boston  and 
Maiden,  the  ticket  not  being  good  to  stop  over  on.  The  conductor, 
in  collecting  fares,  had  not  reached  the  seat  where  McEimble  sat, 
when  the  latter  left  the  train,  which  did  not  stop  at  Maiden,  and 
was  not  advertised  to  stop  there.  The  railroad  of  the  defendant, 
as  it  leaves  Boston,  after  crossing  Charles  Biver,  crosses  Miller's 
Biver  on  a  draw-bridge,  then  Austin  street  in  Charlestown,  and 
approaches  a  grade  crossing  of  the  Fitehbarg  B.  Go.  Before  pass- 
ing this  crossing  of  the  Fitchbnrg  ndboad,  the  defendant,  at  the 
time  of  the  injury  to  McKimble,  was  obliged  by  law  to  stop  its 
trains  within  500  feet  of  the  crossing.  The  territory  at  this  point 
was  once  covered  by  water,  and  over  a  part  of  it  a  pile  structure 
has  been  built,  and  a  part  of  it  has  been  filled.  Upon  the  westerly 
side  of  the  principal  tracks  of  the  railroad  the  premises  are  occu- 
pied by  the  freight-yards  and  shops  of  the  company.  Miller's 
Kiver  passes  between  the  yards  and  shops,  and  the  defendant  had 
no  ri^nt  to  obstruct  it  in  any  manner  except  to  cross  it  by  a 
draw-bridge.  No  provision  of  any  description  is  made  for  passen- 
gers upon  the  westerly  side,  and  all  the  territory  on  that  side,  in- 
cluding the  pile  structures  and  the  filled  land,  is  dangerous  and 
unsafe  for  passengers.  Upon  the  eastern  side  of  the  tracks,  imme- 
diately south  of  Austin  street  and  the  crossing  of  the  Fitchbuig 
B.  Co.,  was  a  small  building,  and  a  platform  extending  around  i^ 
and  nearly  700  feet  southerly  by  the  side  of  the  track  to  Miller's 
Biver.  The  building  and  platform  were  maintained  by  the  de- 
fendant, and  there  was  evidence  tending  to  show  that  they  were 
adapted  for  the  use  of  passengers,  and  were  used  by  passengers,  at 
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any  rate,  to  enter  trains  of  the  defendant,  and  were  also  nsed  by 
men  employed  by  the  defendant  at  its  shops  in  the  vicinity.  No 
trains  oi  the  defendant  were  advertised  to  stop  at  the  point,  and 
its  trains  were  only  stopped  there  because  so  required  by  law ;  no 
tickets  were  sold  to  or  irom  this  point,  and  no  fares  were  taken  by 
the  defendant  for  passages  to  and  from  this  point ;  but  if  taken 
from  persons  entering  or  leaving  the  train  at  tnis  point,  they  were 
fares  always  to  advertised  stopping  places  beyond.  The  name  of 
this  stopping  place  was  never  called  m  the  trains.  The  plaintiff's 
intestate,  as  the  train  upon  which  he  took  passage  was  approaching 
this  stopping  place,  left  his  seat,  passed  out  of  the  car  in  which  he 
sat,  and  left  it,  and  the  train,  upon  the  westerly  side  of  the  tracks, 
where  no  provisions  had  been  made  for  passengers,  and  he  was 
almost  immediately  killed  by  a  freight  train. 

The  defendant  requested  the  court  to  rule  that  the  plaintiff's 
intestate,  at  the  time  of  receiving  the  injuries,  was  not  a  passenger, 
because  by  voluntarily  leaving  the  train  in  the  manner  in  which  he 
did  at  Charlestown,  or  Prison  Point,  as  it  is  sometimes  called,  he 
ceased  to  be  a  passenger,  within  the  meaning  of  chapter  112,  |  212, 
Pub.  St.,  and  was  no  longer  entitled  to  the  nghts  and  protection  of 
a  passenger ;  that  the  undertaking  and  duty  of  the  aefendant  to- 
wards him  was  to  carry  him  with  due  care  between  the  points  de- 
signated on  his  ticket ;  and  at  the  terminal  point,  and  only  at  that 
point,  to  provide  safe  means  for  him  to  leave  the  premises  of  the 
company,  or,  at  most,  only  some  point  at  which  it  advertised  and 
definitely  undertook  to  deliver  passengers,  and  not  elsewhere; 
that  the  defendant  was  not  bound  to  provide  passengers  with 
means  of  leaving  its  trains  there,  or  generally  at  points  at  which 
it  had  not  advertised  to  stop,  and  K>r  which  it  had  not  sold 
tickets.  The  court  declined  so  to  rule ;  but  instructed  the  jury, 
among  other  things,  that  it  was  not  conclusive  that  the  deceased 
ceased  to  be  a  passenger  because  he  left  the  train  upon  the  side 
of  the  track  on  which  no  provision  had  been  made  to  receive 
passengers,  and  upon  whicii  there  was  no  inducement  offered 
affirmatively  by  the  defendant  corporation  for  passengers  to  leave 
the  train ;  that  if  the  plaintiff  showed  that  the  deceased  got  off 
upon  that  side  of  the  train  in  consequence  of  the  negligence  of 
the  defendant  corporation  in  omitting  to  do  something  which  it 
was  bound  to  do,  then  he  retained  his  staius  as  a  passenger ;  that 
the  obligation  of  the  road,  with  reference  to  the  matter  of  pro- 
viding proper  safeguards  at  this  point,  was  to  use  reasonable  care 
for  the  safety  of  its  passengers;  that  if  the  deceased  left  the 
train  in  consequence  of  the  negligence  of  the  corporation,  and 
came  to  His  death  by  reason  of  me  negligence  of  the  corporation, 
the  fact  that  he  was  at  fault  does  not  defeat  his  right.  The  jury 
found  for  the  plaintiff,  and  the  defendant  alleged  exceptions. 
24  A.  &  £.  R  Gas.— 80 
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S.  Linooln  for  defendant. 
Chae.  O.  Fail  for  plaintiff. 

Detens,  J. — The  defendant  contends  that  "  the  plai 
teetate  forfeited  liie  rights  asv  passenger  by  volnntari^le 
train  at  Prison  Point,  withont  regard  to  the  manner  in 
,  left  it ;"  that  is,  assamiiig  that  the  condni 
plaintiff's  intestate  was  in  all  other  respects  p 
fact  that  he  left  the  train  there  deprived  \ 
rights  as  a  paesenger.  Bot  Prison  Point  was  not  mere 
where  the  defendant  was  obliged  by  law  to  atop  its  train 
the  eastern  side  of  the  track  was  a  building  and  platfom 
for  the  use  of  passengers,  and  used  by  them  to  enter  th 
ant's  trains,  as  well  as  by  defendant's  workmen  at  their  sh 
immediate  Ticinity.  I'liiB  certainly  is  some  evidence  of  i 
ment  to  enter  and  leave  the  trains  at  this  place,  and,  nnc 
stmctioDS  given  the  jniy,  there  was  at  that  place  a  static 
prepared  for  passengers  to  stop.  This  inquiry  was  of  in 
as  bearing  upon  the  second  question  in  the  case.  This  e 
the  circumstance  that  the  plaintiff's  intestate  actually  left 
npon  the  western  side,  where  there  was  no  station  or  p: 
for  passengers. 

It  is  further  the  contention  of  the  defendants  that  " 
tiff's  intestate  forfeited  his  rights  as  a  passenger  by  int 
leaving  the  train  npon  the  side  npon  which  no  provision 
made  for  passengers."  This  contention  is  in  subetance 
if  it  can  be  held  that  there  was  any  inducemeot  or  in' 
leave  tlie  train,  it  was  simply  on  the  eastern  side,  and  Iba 
of  the  defendant  to  protect  its  passengers  was  coexte 
with  the  invitation,  and  cannot  be  further  extended, 
train  had  reached  a  point  where  the  passengers  might 
leave  it,  as  it  was  clearly  dangerous  to  do  so,  on  one  Ei< 
Don  OF  ooH-  means  were  provided  to  prevent  passengers  : 
'*"■  ing  on  the  wrong  side,  and  no  direction  was  g 

not  to  do  so,  it  was  a  question  for  a  jnry  whether  reaso 
for  the  safety  of  passengers  bad  been  used  by  the  railroa 
instmctioDS  in  this  part  of  the  case  were  full  and  car 
would  still  be  a  passenger,  within  the  meaning  of  that  w 
statute,  if,  by  reason  of  the  defendant's  neg&t  of  pre< 
should  have  taken,  the  plaintiffs  intestate  left  the  cat 
wrong  side,  and  thereby  lost  his  life. 

The  case  at  bar  appears  to  be  substantially  determin 
former    decision  of  tnis  case.      McKimble  v.  Boston 
139  Mass.  542;  s.  c,  21  Am.  &  Eng.  R  R  Cas.  313. 
observed  that  it  was  not  necessary  to  prove  that  plaintiff* 
was  not  negligent,  if  he  was  a  passenger,  and  his    lift 
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widow  or  next  of  kin,  to  the  exclosion  of  creditors.  Not  in  every 
State  was  this  done,  but  generally.  The  reason  of  this  seems 
plain,  in  view  of  the  law  as  it  stood  nnder  the  old  statute  of 
Edward.  There  even  purely  personal  injnries  could  be  redreesed, 
aliunde  any  contract  relation  of  the  parties,  if  it  were  made  to 
appear  that,  as  a  direct  and  proximate  cause  of  the  injury,  the  per- 
sonal property  of  the  decedent  had  been  diminished;  and  this 
notwithstanding  death  ensued.  The  statute  of  Edward  ^ve  a 
right  of  action  in  such  a  case,  and  it  was  treated  as  an  injniy  to 
the  property,  and  not  the  person ;  transmitted  to  the  administrator 
notwithstanding  the  death ;  and  the  assets  for  satisfaction  of  credi- 
tors and  distribution  to  the  next  of  kin  being  lessened  thereby,  the 
administrator  could  sue  as  for  all  other  assets. 

But  as  to  that  pain  and  suffering  which  does  not  affect  ones 
property  to  diminish  it,  or  lessen  the  assets  in  the  bands  of  the  ad- 
ministrator, and  as  to  the  loss  of  a  life,  in  which  creditors  have  only 
a  remote  if  any  interest,  concerning  which  injnries  the  man  eoald 
only  sue  if  he  lived,  and  not  at  all  if  he  died,  the  legislature,  in  its 
wisdom,  concluded  that  the  claims  of  creditors  were  not  superior, 
and  distributed  the  proceeds  to  the  widow  and  children  or  next  of 
kin.     It  is  true  the  administrator  sues,  though  the  next  of  kin  maj, 
under  some  circumstances,  also  sue  directly  ;  but  it  is  none  the  less 
the  creation  of  a  new  causo  of  action,  and  not  one  tiimsmitted ;  and 
this  is  shown  by  the  fact  that  it  proceeds  mostly  on  the  theory  of 
compensating  the  next  of  kin  for  their  loss,  and  not  the  decedent, 
by  increasing  his  estate  for  administration.    The  creditors  may 
take  the  property,  but  the  relatives  shall  have  the  other,  has  been 
the  theory  of  legislation.    It  must  be  admitted,  however,  that 
there  is  a  good  deal  of  obscurity  about  the  legislation,  and  it  is  dif- 
ficult to  say  whether  it  proceeds  on  the  one  theory  or  the  other ; 
for  it  has  commingled  injuries  which  might  have  been  redressed 
under  the  old  statute  of  £dward,  and  possibly  some  that  might 
have  been  redressed  as  being  a  breach  of  a  contract,  even  without 
that  statute,  and  belonging  to  the  general  estate  for  administration, 
with  those  that  certainly  could  never  have  found  redress  at  all,  ex- 
cept under  the  new  acts  which  divert  the  proceeds  from  tlie  general 
estate.     It  may  be  that  the  assets  of  the  estate  proper  for  i^e  ben- 
efit of  creditors  have  been  somewhat  curtailed  by  this  process,  bnt 
the  right  of  the  widow  or  children  of  next  of  kin  has  been  enlai^ 
much  more  than  the  extent  of  that  curtailment    The  statutes  them- 
selves, particularly  those  of  Ohio,  do  not  mi^e  it  material  to  in 
?[nire  whether  it  is  for  the  pain  and  suffering  of  the  decedents  or 
or  that  of  those  for  whom  the  administrator  sues^  for  which  tlie 
latter  recovers ;  not,  at  least,  as  the  question  is  here  presented.    In 
either  case  the  money  belongs  to  them,  and  not  to  tne  administra- 
tor gua  administrator  for  the  ordinary  purposes  of  administration 
of  assets.     He  is  not  the  general  trustee  for  the  estate  in  the  usual 
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theirs  which  is  compensated  by  the  recovery, — for  the  legislature, 
in  eitlier  case,  has  tne  power  to  abrogate  the  old  law  and  redress 
the  wrong.  But,  reasonably,  as  the  statutes  are  di^iwn,  it  would 
seem  to  be  not  his  suflEering,  but  theirs,  which  is  the  ground- 
work of  the  action ;  and,  in  tracing  back  the  established  rule,  that 
no  cause  of  action  will  lie  to  a  third  person  for  any  injury  sustained 
by  the  death  of  another,  it  will  be  found  that  it  was  never  satis- 
factory to  the  courts,  since  no  very  sound  reason  was  ever  given 
for  it.  Hall  v.  Steamboat  Co.,  Thomp.  Carr.  205 ;  Nashville  & 
C.  R.  Co.  V.  Prince,  2  Heisk.  580 ;  2  Thomp.  Neg.  1272. 

But  with  plenary  power  to  redress  both  the  wrong  to  the  de- 
ceased, and  that  resulting  to  his  dependents,  the  legislature,  per- 
haps without  any  care  for  the  distinction,  has  given  a  broad  action 
for  redress;  and  the  new  legislation,  with  that  which . previonslj 
existed,  now  furnishes  a  complete  remedy  for  every  one.  And, 
apart  from  these  refinements,  it  is  only  necessaiy  to  consider  that 
long  ago  the  damage  for  injury  to  property,  either  dii^ctly.  or 
through  injury  to  the  person  which  resulted  in  a  diminution  of  the 
property,  was  placed  by  the  legislature  in  the  same  categorv  as 
other  property,  and  brought  within  the  policy  of  the  law  which 
determines  that  all  property,  with  specific  exemptions,  shall  be 
primarily  a  fund  to  pay  the  debts  of  the  decedent,  and  only  the 
surplus  shall  belong  to  the  pei-sons  designated  in  the  ordinaiy 
statute  of  descents  and  distributions.  But  as  to  damages  purely 
personal,  following  a  policy  which  determines  that  in  such  assets 
the  creditors  are  not  equitably  interested,  the  new  legislation  gives 
the  proceeds  directly  to  persons  named  in  the  statute, — a  special 
statute  of  distribution  for  this  particular  fund.  Now,  it  is  mani- 
fest that  two  suits  are  required  to  keep  these  two  funds  apart.  If 
«_  one  suit  were  brouorht,  there  would  be  no  way  to  ap- 
ButTs      NKCB8-  portiou  a  verdict  in  solido.  showing  how  much  was  for 
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injury  to  property,  and  how  much  for  injury  purely 
personal ;  since  the  statute  makes  no  provision  for  such  apportion- 
ment, as  it  might  have  done.  Perhaps  it  would  have  been  more 
just  to  defendants,  and  more  economical  to  all  concerned,  to  allow 
one  suit,  and  make  provision  to  have  the  recovery  apportioned  by 
the  jury,  by  the  court,  by  the  administrator,  or  otherwise ;  but  the 
legislature  has  not  thought  so,  and  ex  necessitate  there  must  be 
two  suits.  Nominally,  the  parties  are  the  same,  and  in  a  broad 
sense  the  cause  of  action  and  the  issues  are  the  same ;  but  in  a 
technical  sense  none  of  these  conditions  exist,  as  shown  by  the 
foregoing  reference  to  the  sources  of  the  two  suits,  and  their 
characteristics,  respectively,  and  the  case  does  not  at  all  come 
within  the  familiar  requirements  of  the  principle  of  res  adj udicata. 
The  law,  in  its  own  wisdom,  and  in  pursuance  of  its  own  distinct 
policies,  splits  the  cause  of  action.  The  administrator  is  the 
trustee  of  two  distinct  funds,  for  two  distinct  purposes,  and,  tech- 
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It  is  eiror  to  gnnt  a  dodbuU  where,  bj  anj  ftUowable  dedoetica 
ctB  proved,  a  cauh  of  nction  mi;  be  BiuUined  by  the  plaintiff ; 
it  be  granted  becauw  of  the  contributor;  n^ligence  of  the  pUu 
ch  negUgeoce  u  concluaiTelj  eatabljahed  b;  evidence  which  leti 
inference  or  fact  for  the  jiuy. 

ApFEix  from  a  jadgment  of  the  Superii 
erm,  in  tbe  Second  Department,  affirming  i 
£E  in  an  action  for  dama^  for  personal  inji 

Sinsdale  <£  Sprague  for  appellant. 

John  Fleimmg  for  respondent. 

Dantobth,  J. — The  appellant  concedes  thi 
D  which  Ute  jury  might  find  negligence  ap 
:nds: 

1.  That  certain  negative  evidence  from  ] 
BSnnatively  appear  to  have  been  looking,  v 
jr  the  ringing  of  a  bell  or  sounding  of  a  wh 
iceived,  to  pixive  that  those  signals  were  nol 

2.  Tlmt  the  plaintiff  should  Hare  been  uoo 
f  her  contributory  negligence. 

As  to  the  first :  it  is  apparent  that  the  besi 
1  dispnte  would  be  the  testimony  of  those 
irmnn-  particular  occasion  in  question  hai 
^™*""  ""  agement  of  the  bell  or  whistle. 
1  the  employ  of  the  defendant;  themselvei 
shing  the  fact  that  the  proper  signals  were  j 
leots,  and  the  law  does  not  require  the  adv 
)se  in  the  hands  of  persons  having  such  relc 
on.  Besides  those  persons,  all  othera  most 
ry  in  character. 

One  person  might  be  watching  the  bell,  loo! 
>r  its  sound  ;  the  value  of  his  testimony  wo 
eamesB  to  the  machine,  the  accuracy  of  his  e 
ig,  the  existence  or  force  or  dii'ection  of 
kuses. 

Another  person  might  be  neither  looking  t 
is  position  DC  sncb,  and  the  circnmstances  ab< 
lat  his  testimony  would  be  of  equal  or  grea: 
lan  that  of  the  other.  A  jury  mnst  asce 
)nrt  cannot  say  that  the  testimony  of  eithei 
or  should  a  trial  judge  be  required  to  deb 
le  fact  which  it  did  or  did  not  ascertain,  if  i: 

No  error,  therefore,  was  committed  in  al 
.,  T.,  and  B.  to  testify.  They  were  paasei 
using  tbe  injuy ;  were  in  suclt  position  th: 
ten  impoeeible  for  them  to  hear  uie  signal  ii 
There  was  also  abandaat  evidence  from  pe: 
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ading  that  the  statntory 
as  sabmitted  o___,™_™ 
eh  no  excep-  -«™£i£Sria 
the  very  lan- 
»r  the  defendant,  adapted 
Jent.  &H.  R.  R.  Co.,  60 
^nndation  lie  then  relied 
RB  to  justify  the  exdaBion 

been  error  for  the  coort 
dedaction  from  the  facts 
ained  by  the  Korami. 

I  made  oy  reason  of  t]ie 
njnred,  it  appeared  that 
shed  by  evidence  which 
in  doubt  or  to  be  settled 
64  N,  Y,  529. 
.  Co.,  79  N.  Y.  73,  there 
pon  this  gronnd  by  the 
new  trial  upon  the  appli- 
ive  been  frequently  laid 
that  case  the  only  negli- 
>giTea  signal 
line  upon  the  SSS^^ 
sfore  he  was 
led  that  he  oagbt  to  have 
be  had  he  woold  have  ea- 
at  if  he  had  listened  he 
Referring  to  the  situa^ 
the  court.  Earl,  J.,  says : 
'  the  exeroiee  ddtt  w  ™*. 
pe  heard  was  ISJ^cSra** 
the  jnry.  It  "*"■ 
ras  bound  to  exercise  his 
!e  was  not  hound  to  the 
:ercised  in  that  way ;  but 
rndent  man  approaching 
)r  the  protection  of  his 
1  other  words,  was  there 
iid !  .  .  .  We  cannot  say 
)  looked  toward  the  south. 
r  he  exercised  that  care 
Id  probably  have  avoided 
)d  upon  the  track.  But 
th  veiT  prodent  pereons. 
this  State  that  a  person 
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approaching  a  railroad  is  bound  aB  matter  of  law  to  stop,  to  avoid 
tne  imputation  of  negligence." 

And  referring  to  evidence  as  to  how  an  approaching  train  could 
be  seen  from  various  points,  the  learned  juage  says :  "  Such  evi- 
dence is  frequently  very  reliable  and  satisfactory.  But  it  is  not 
necessarily  conclusive.  Such  experiments  are  made  when  the 
witnesses  are  calm  and  their  whole  minds,  free  from  any  distrac- 
tions, are  intent  upon  the  matter  in  hand.  They  cannot  be  made 
under  the  precise  circumstances  which  attended  the  transaction  to 
be  investigated." 

And  to  the  same  effect  among  recent  cases  is  Shaw  v.  Jewett, 
86  N.  Y.  617,  where,  in  answer  to  the  claim  that  the  trial  judge 
erred  in  refusing  to  charge  the  jury  "that  if  they  believed  that 
the  plaintiff  could  have  seen  the  tram  at  distance  enough  from  the 
tracK  to  have  stopped  his  horse  before  reaching  the  track,  his  fail- 
ure to  see  the  train  was  negligence  on  his  part  and  he  was  not 
entitled  to  recover." 

This  court  held  there  was  no  error,  saying :  "  That  is  not  the 
rule.  The  plaintiff  is  not  bound  to  see ;  he  is  bound  to  make  all 
BAMiB-guKRioR  reasouablc  effort  to  see  that  a  carefnl  prudent  man 
FOB  JURY.  would  make  in  like  circumstance^.  He  is  not  to  pro- 
vide against  anv  certain  result.  He  is  to  make  an  effort  for  a  re- 
sult that  will  give  safety ;  such  effort  as  caution,  care,  and  prudence 
will  dictate." 

I  know  of  no  exception  to  the  doctrine  that  where  there  is  any 
direct  evidence,  or  inferential,  of  care  or  caution  on  the  part  of  the 
person  injured,  the  question  whether  it  was  in  compliance  with 
that  rule  is  for  the  jury. 

In  the  case  before  us  the  accident  happened  on  the  17th  of  Au- 
gust, 1882,  at  about  5  o'clock  in  the  afternoon,  at  Bichmond  Hill, 
where  the  defendant  had  a  station,  and  by  which  passed  two  of  its 
tracks  running  east  and  west,  intersecting  a  highwav  running  north 
and  south.  The  station  was  at  this  point  and  on  tne  south  side  of 
the  track.  The  plaintiff  lived  on  the  north  side  of  the  railroad 
and,  at  the  time  in  question,  was  ffoing  along  the  highway  to  a 
store  situated  on  the  south  side  of  tne  tracks.  As  she  came  to  the 
tracks  to  cross  the  railroad,  she  saw  a  train  coming  from  the  west 
on  the  southerly  track ;  it  stopped  at  the  station  to  let  off  passen- 
gers, and  its  cars  covered  the  ni^hway,  leaving  no  room  for  her  to 
cross.  She  stood  still  waiting  about  five  minutes  for  the  train  to 
move  ahead,  but  when  she  reached  the  track  the  train  was  still 
standing  there  and  she  stopped  just  as  it  started.  She  "  went  to 
walk  across  too." 

She  says :  "  As  I  came  up  to  the  track  I  stood  and  looked  both 
ways  and  along  the  track  and  saw  no  engine"  other  than  that  of 
the  train  from  the  west.  She  took  a  step  or  two  and  just  as  she 
did  she  saw  a  train  coming  f i-om  the  east  on  the  north  track,  but 
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80  clofie  by  that  she  conld  not  make  her  escape.  This  occnrred  in 
what  seemed  to  her  not  more  than  a  few  seconds  nfter  she  had 
looked  np  and  down  the  track. 

On  cross-examination  by  the  defendant's  counsel,  she  says: 
"  When  I  stepped  on  the  first  track,  I  looked  both  ways  and  could 
see  nothing,  and  but  a  few  seconds  after  that  I  was  struck.  I 
could  see  no  engine  looking  either  way.  The  train  going  west 
had  not  then  left  the  station. '  She  says :  ^'  It  wa^  just  in  the  mo- 
tion of  moving  ahead  at  the  time  I  took  a  step  or  two ;  then  I 
stopped  on.the  north  track  just  bv  the  side  of  the  track." 

She  was  not  between  the  rails,  but  stood  by  the  side  of  the  rail, 
looking  at  the  train,  still  at  the  crossing. 

Asked  by  the  defendant's  counsel :  '^  Q.  If  you  had  stepped  np 
by  the  side  of  that  track  and  looked  up  the  road,  you  would  have 
seen  the  train,  wouldn't  you?" 

She  says  :  ^^  I  did  look  up  and  saw  it  too.  It  was  so  close  by  me 
that  I  could  not  possibly  make  my  escape.  If  I  had  looked  earlier 
I  would  have  seen  it,  but  I  did  not  think  there  was  any  need  of 
mv  looking  more  than  once,  and  I  did  not  think  there  was  any 
other  train  due  at  that  time.  I  had  looked  a  few  seconds  before 
and  then  went  right  on.  When  I  looked  I  could  see  about  a 
quarter  of  a  mile.  I  did  not  see  any  train,  and  then  I  walked  on- 
towards  the  track,  and  the  train  was  right  upon  me  before  I  noticed 
it." 

At  this  time  the  engine  at  the  depot  was  blowing  off  steam,  and 
she  heard  no  bell  or  wnistle  from  the  train  coming  from  the  east. 

According  to  the  defendant's  time-table  these  trains  should  not 
have  met  or  passed  each  other  at  this  station,  but  the  train  going 
east  was  behind  time.  The  engineer  in  charge  of  the  train  going 
west  first  saw  the  plaintiff  when  600  feet  distant. 

Can  it  be  said  under  these  circumstances  that  she  was  bound  as 
matter  of  law  to  see  the  incoming  train  ?  Was  it  not  rather  for 
the  jury  to  say  whether  or  not  she  had  made  the  effort  which  a 
prudent  person  would  make  in  like  circumstances  ?  I  think  it  was 
for  the  jury ;  for  it  cannot  be  said  to  be  impossible  for  a  reason- 
able person  to  conclude  that  the  accident  was  caused  by  the  negli- 
gent running  of  the  defendant's  train,  and  not  by  the  omission  of 
a  dutv  or  reasonable  care  on  the  part  of  the  plaintiff  to  avoid  the 
collision.  The  train  was  unexpected ;  it  was  running,  as  the  jury 
might  find,  at  a  dangerous  rate  of  speed,  giving  no  signals  of  its 
approach,  while  the  escape  of  steam  and  the  noise  made  by  the 
other  engine  might  distract  and  to  some  extent  divert  the  attention 
of  the  plaintiff,  who  nevertheless  was  not  heedless,  but  looked  in 
both  directions  along  the  track.  Whether  she  looked  exactly  at 
the  right  moment  or  in  each  direction  in  proper  succession  or 
from  the  place  most  likely  to  afford  information  cannot  be  deter- 
mined as  matter  of  law ;  and  whether,  upon  the  whole  and  in  view 
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The  court  is  authorized  to  determine  what  conclufiionB  of  fact  may  be  law- 
fully inferred  from  facts  proved,  and  in  ralinff  upon  a  motion  for  a  verdict 
must  of  necessity  do  so.  It  cannot  imagine  what  other  facts  the  jury  could 
or  might  infer  from  the  facts  proved.  Griffin  «.  Chicago,  R.  L  &  P.  R  Co. 
(Iowa,  April,  1886),  27  N.  W.  Rep.  792. 

The  plaintiff,  who  was  familiar  with  the  movement  of  trains  at  the  street 
crossing  where  the  accident  in  question  occurred,  stopped  to  permit  a  switch- 
engine  with  a  train  of  freight-cars  to  pass.  The  train  stopped  immediately 
after  passing  the  crossing,  and  began  to  back,  the  plaintiff  attempting  at 
the  same  time  to  cross  the  track  when  the  collision  occurred.  Md,  that 
the  plaintiff  was  guilty  of  contributory  negligence  and  is  not  entitled  to 
recover.  Kennedy  v.  Chicago  &  N.  W.  R.  Co.  (Iowa,  April,  1886),  27  N.  W. 
Rep.  743. 

Same— Negligence  as  a  Matter  of  Law— Burden  of  Proof* — ^A.,  while  driving 
in  a  one-horse  phaeton  and  crossing  the  track  of  the  Pa.  R.  Co.  at  a  public 
crossing,  was  struck  by  an  express  train  and  killed.  His  children  brought 
suit  against  the  company  to  recover  damages.  The  carriage  road  at  this 
point  approached  the  railroad  at  an  acute  angle,  and  the  space  between  the 
two  was  so  obstructed  by  trees  and  corn  that,  according  to  the  plain tiff^s 
evidence,  a  traveller  approaching  the  railroad  as  A.  did  could  not  see  the 
track  in  the  direction  from  which  the  engine  came  until  he  was  within  ten 
yards  of  it,  and  then  for  only  fifty  yards  from  the  crossing.  The  train  was 
moving  about  forty  miles  an  hour,  and  it  did  not  appear  that  any  signal  of 
its  approach  was  given.  Nor  was  there  any  evidence  as  to  whether  A. 
stopped,  looked  and  listened  before  attempting  to  cross.  The  court  below 
granted  a  compulsory  nonsuit,  on  the  groimd  that  the  evidence  showed 
such  contributory  negligence  on  A.'s  part  as  to  preclude  any  recovery  for 
his  death. 

Eeld — (1;  That  the  court  was  not  justified,  under  the  evidence,  in  saying 
as  a  matter  of  law  that  A.  was  negligent;  and  that  the  refusal  to  take  the 
nonsuit  was,  therefore,  error. 

(2)  That  where  a  person  is  killed  at  a  railroad  crossing  and  there  is 
no  evidence  whether  he  stopped,  looked  and  listened  or  not,  the  law  pre- 
sumes that  he  did.  This  is  a  presumption  of  fact  and  may  be  rebutted. 
Schum  fj.  Penna.  R.  Co..  107  Pa.  St.  8. 

Same— Question  of  Negligence  for  Jury— Negative  Testimony— Nonsuit.- 
Whether  the  rin^ng  of  a  locomotive  bell,  without  blowing  the  whistle,  is 
a  sufficient  warmng  of  the  approach  of  a  train  to  a  highway  crossing  depends 
on  the  circumstances  of  the  particular  case,  of  which  generally  in  actions 
for  negligence  it  is  for  the  jury  to  judge. 

In  rural  districts,  in  case  of  trains  running  at  a  high  rate  of  speed  over 
public  crossings,  there  is  no  proper  substitute  for  the  steam- whistle  as  a 
warning  of  approach,  and  in  certain  cases  failure  to  blow  the  whistle  may 
be  negligence  per  m. 

The  testimonv  of  a  witness,  who  was  near  the  crossing,  and,  for  a  particu- 
lar reason  which  he  stated,  was  listening  for  a  signal,  but  heard  none,  is  of 
a  higher  grade  than  mere  negative  testimony  (Kelly  v.  Railroad  Co.,  6  Am. 
&  Ens.  R.  R.  Cas.  95),  and  it  should  have  been  submitted,  in  connection 
with  tne  negative  testimony  of  other  witnesses,  to  the  jury. 

In  an  action  against  a  railroad  company  to  recover  damages  for  the  kill- 
ing of  the  plaintiff^s  son,  twelve  years  of  age,  hj  a  train  running  into  a 
wagon  whicn  he  was  driving  at  a  public  road -crossing,  it  appeared  from  the 
plamtiff^s  evidence  that  the  locomotive  bell  had  been  rung  about  half  a 
mile  from  the  crossing,  and  that  the  whistle  was  blown  immediately  before 
the  collision  occurred.  Several  witnesses  who  were  in  the  neighborhood 
testified  that  they  heard  no  bell  or  whistle  prior  to  the  whistle  which  was 
immediately  followed  by  the  accident;  and  one  witness  testified  that  being 


INJUBY  AT  GROSSING — ^WITNESSES — NONSUIT.  481 

near  the  crossing  with  a  skittish  horse,  he  was  listening  for  train  warnings, 
but  heard  none.  The  entry  of  a  nonsuit  by  the  court  is  held  to  have  been 
error.     Longenecker  «.  Pa.  R  Co.,  105  Pa.  St.  828. 

The  plaintiff's  husband  was  killed  by  an  engine  at  a  street  crossing  on  the 
defendant  company's  road.  The  accident  occurred  in  the  night-time  after 
the  flag-man  had  left  the  crossing,  and  there  was  a  conflict  of  evidence  as  to 
whether  the  bell  was  rung  or  the  whistle  blown.  The  judgment  of  the  court 
below  on  a  verdict  for  the  plaintiff  is  sustained. 

Whether  the  ringing  of  a  locomotive  bell,  without  blowing  the  whistle  in 
time  to  avoid  danger,  is  a  sufficient  warning  of  the  approach  of  a  train  to  a 
public  crossing  de^nds  on  the  circumstances,  of  which  generally,  in  actions 
for  negligence,  it  is  for  the  jury  to  judge.  Pennsylvania  R.  Co.  t.  Coon 
(Penna.,  Jan.  1886),  2  Cent.  Rep.  .328. 

Same — Insufficient  Evidence  to  sustain  Verdict — Negative  Testimony. — 
The  killing  of  the  plaintiff's  intestate  at  a  highway  crossing  by  a  train  run- 
ning ten  miles  per  hour,  giving  the  usual  signals,  is  not  of  itself  sufficient  to 
sustain  a  verdict  against  the  defendant  company. 

Where  it  does  not  appear  that  a  witness  would  probably  have  heard  the 
bell  or  whistle  of  a  train  approaching  a  public  crossing  had  they  been 
sounded,  his  testimony  that  he  did  not  hear  either  before  the  train  reached 
the  crossing  is  of  no  value  whatever,  and  has  no  tendency  to  prove  that  they 
were  not  sounded.     Harris  e.  Minneapolis  &  St.  L.  R  Co.,  38  Hinn.  459. 

Same — Sufficiency  of  Complaint. — A  complaint  against  a  railroad  com- 
pany for  killing  cattle  upon  a  highway  crossing,  by  reason  of  negligent  failure 
to  sound  the  whistle  and  ring  the  bell,  as  the  statute  requires,  without  any 
negligence  of  the  plaintiff,  is  good.  Cincinnati,  etc.,  R  Co,  a.  Hiltzhauer, 
99  Ind.  486. 

Same — Defect  in  Highway — Approach  to  Bridge. — A  railroad  corporation 
is  liable  for  an  injury  caused  by  a  defect  in  a  highway  which  is  an  approach 
of  a  bridge  over  its  railroad,  although  the  defect  is  outside  of  the  approach 
as  it  existed  when  the  bridge  was  originally  constructed,  but  within  tne  ap- 
proach as  widened  since  the  construction  of  the  railroad.  Carter  v.  Boston  & 
P.  R  Co.,  189  Mass.  525. 

Same — Speed  of  Train  within  Limits  of  Town — Contributory  Negligencei 
— {  1047  of  the  MissiBsippi  Code  of  1880  does  not  create  an  absolute  and  un- 
conditional liability  by  a  railroad  company  for  all  damage  done  by  the  run- 
ning of  a  train  more  than  six  miles  an  hour  within  the  limits  of  a  town. 
Although  the  statute  may  have  been  violated,  the  plaintiff  cannot  recover  if 
he  contributed  proximately  to  his  own  misfortune.  Yicksburg  &  M.  R.  Co. 
«.  McGowan,  62  Miss.  682. 

Running  Train  parallel  with  Highway — Frightening  Horses — Negligence. 
— A  railroad  company  is  not  responsible  to  travellers  on  a  highway  for  the 
consequences  of  noise,  vibration,  or  smoke,  caused  by  the  prudent  running 
of  trains  on  its  road  adjoining  such  highway.  Favor  e.  Boston  &  L.  R  Co., 
114  Mass.  850.  The  right  to  fire  up  an  engine  at  any  particular  place  depends 
upon  the  character  of  the  place,  and  not  whether  there  happens  to  be  a  person  * 
near  at  the  time.    Lamb  v.  Old  Colony  R.  Co.,  2  N.  E.  Rep.  (Mass.)  982. 

As  to  the  Relative  Weight  of  Affirmative  and  Ne^fatlve  Evidence  as  to  sound- 
ing  Signal. — See  Chicago,  etc.,  R  Co.  e.  Robinson,  18  Am.  &  Eng.  R  R 
Cas.  620,  and  note;  Ibid.,  20  Am.  &  Eng.  R  It  Cas.  896,  and  note. 

24  A.  &  E.  R  Ca8.-81 
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COIOCONWSALTH 

.   V. 

RiOHMOND  and  PBTSBSBUsa  B.  Ca 

(Adcanee  Cote  Virginia,    June,  1885.) 

The  charier  of  the  R  &  P.  R  Go.  provides  that  ''all  machines,  wigons, 
▼ehicles,  and  carriages  purchased  with  the  funds  of  the  company,  and  bU 
their  works  constructed  under  the  authority  of  this  act,  and  all  pronts  whkfa 
shall  accrue  from  the  same,  shall  he  vested  in  the  respective  shareholders  of 
the  company  forever,  in  proportion  to  their  respective  shares;  and  tiie  same 
shall  be  deemed  personal  estate,  and  shall  be  exempt  from  any  public  charge 
or  tax  whatever.'^    Bdd — 

1.  All  the  property  and  profits  of  'the  company,  and  also  the  ahares  of 
stock  of  the  respective  shareholders,  are  exempt  from  taxation,  both  State, 
ooonW,  and  municipal. 

2.  The  power  of  exemption,  as  well  as  the  power  of  taxation,  is  an  ^aen- 
tial  element  of  soverei^ty ;  it  can  only  be  surrendered  by  the  clear  expres- 
sion of  the  legislative  intention  so  to  do. 

8.  The  exemption  from  taxation  constitutes  a  contract  which  ia  protected 
by  the  Federal  Constitution,  and  cannot  be  repealed  by  the  State  unleaa  the 
right  to  do  so  was  reserved  in  the  charter  or  has  been  subsequently  acquired. 

4.  The  State  has  not  acquired  the  right  to  repeal,  nor  has  it  in  fact  re 
pealed  or  attempted  to  repeal,  by  any  of  the  legislative  acts  set  out  in  the 
opinion,  this  company^s  charter  exemption  from  taxation. 

A  special  statute  passed  for  a  special  purpose  will  not  be  deemed  to  he 
repealed  by  general  legislation,  except  upon  the  clearest  manifestation  of  the 
legislative  intent  to  effect  such  repeal;  the  manifestation  moat  be  so  dear. as 
to  be  equivalent  to  an  express  direction. 

Ebbob  of  the  Circuit  Court  of  Eichmond  dty.  The  case  was 
heard  at  Richmond  and  decided  at  Wjtheville  at  the  June  term, 
1885,  and  upon  a  rehearing  this  decision  was  affirmed  at  Bich* 
mond,  January  2l6t,  1886.     xhe  opinion  states  the  case. 

jP.  S,  JSlairj  Attorney-General,  ChrMan  dk  Chri«ti4a^  and 
jff.  A.  Hancock  for  plaintiff  in  error. 

Pegrcmi  dk  Si^rmgfeUow  and  B.  H.  Nash  for  defendant  in 
error. 

RiOHABDSON.  J. — The  case  comes  up  on  a  writ  of  error  to  a 
judgment  of  the  Circuit  Court  of  the  city  of  Richmond,  and  has 
oeen  argued  and  is  to  be  determined  by  this  court  upon  the  facts 
agreed,  as  set  forth  in  the  single  exception  of  the  plaintiff  in  error 
to  the  jud^ent  of  said  Circuit  Court. 

The  real  question  in  the  case  is,  whether  defendant  corporation 
FAon.  IS,  under  the  laws  of  this  Commonwealth,  exempt  from 

taxation,  as  held  by  the  judgment  of  the  court  below.     The  facts 
agreed,  so  far  as  material,  are  briefly  these : 
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These  being  the  qnestions  to  be  determined,  they  will  be  con- 
sidered in  the  order  stated.  First,  then,  is  the  said  22d  section  of 
said  company's  charter  snsceptible  of  the  constniction 
Aim  contended  for;  or  in  other  words,  does  the  exemptioD 
in  question  extend  only  to  tlie  shares  of  stock,  and  not 
to  the  property  and  earnings  of  the  company }  We  are  clearly  of 
opinion  that  the  exemption  extends  to  the  property  and  earDing^ 
as  well  as  to  the  shares  of  stock,  and  that  the  constniction  con- 
tended for  is  nnsonnd  and  cannot  prevail. 

This  is  a  question  of  legislative  intent,  and  in  solving  the  ques- 
tion in  dispute  we  are  required  to  look  to  the  words  employed^ 
according  to  their  obvious  meaning,  and  in  this  way  ascertain  and 
declai*e  what  was  the  legislative  intent ;  what  did  the  legislature 
mean  by  the  language  employed,  and  in  the  connection  in  which 
it  is  employed  as  we  find  it  in  the  act  ? 

In  pursuing  this  inquiry  we  must  keep  in  view  the  mle  of 
^  construction  on  tliis  subject,  \raicli  forbids  the  siir- 

tSS^SSt  to  render  of  the  right  of  taxation,  except  when  done  bv 
*****"*  the  clear  and  unambiguous  expression  of  the  legislative 

will  to  that  effect ;  the  general  rule  and  policy  of  the  State  bein? 
to  impose  taxes  on  all  property,  exemptions  being  in  the  nature  of 
exceptions  to  the  general  rule.    Cooley  on  Taxation,  146.  . 

It  cannot  at  this  day  be  necessary  to  inquire  into  the  riglit'of 
the  le^slature  to  make  exemptions.  The  general  right  to  do  so 
is  involved  in  the  right  to  apportion  taxes.  Cooley  on  Taxation, 
145.  In  considering  this  precise  question,  Staples,  J.,  in  City  of 
Richmond  v.  Richmond  &  Danville  R.  Co.,  21  Oratt.  604,  said : 
^'  The  power  of  exemption,  as  well  as  the  power  of  taxation,  is  one 
of  the  essential  elements  of  sovereignty." 

We  come  now  directly  to  the  exemption  clause  contained  in  said 
Co  ucnow  ^^  section,  which  reads:  "All  machines,  wagons, 
or^^^oH  vehicles,  and  carriages  purchased  as  aforesaid  with  the 
nIopuTT  Bx-  funds  of  the  company,  and  all  their  works  constructed 
""'  under  the  authority  of  this  act,  and  all  profits  which 

shall  accrue  from  the  same,  shall  be  vested  in  the  respective  share* 
holders  of  the  company  forever,  in  proportion  to  their  respective 
shares ;  and  the  same  shall  be  deemed  personal  estate,  and  shall  be 
exempt  from  any  public  charge  or  tax  whatsoever." 

Very  slight  attention  to  the  frame  and  structure  of  the  provision 
in  question  will  show  that  the  construction  sought  to  be  placed 
upon  it  by  counsel  for  the  plaintiff  in  error  is  far  too  narrow  and 
restricted,  and  obviously  at  war  with  the  real  meaning  of  the  leg- 
islature, as  clearly  set  forth  by  the  langua^  used.  The  oontention 
rests  upon  tiie  idea  that  the  word  "same,  in  the  last  danse  of  the 
provision  refers  to  "shares,"  which  is  the  last  word  in  the  preced- 
ing clause,  and  not  to  the  company's  property  and  profits  men- 
tioned in  said  first  clause.     It  cannot  be  so  held  without  doine 
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respective  shareholders  forever,  in  proportion   to  their  respective 
shares,  exempt  from  any  charge  or  tax  whatsoever. 

Delivering   the  opinion    in  the   case  oi  City  of  Richmond  v. 
Richmond  &  Danville  R.  Co.,  supra^  Staples,  J.,  in  a  most  coiicln 
sive  opinion,  said:  "The  obvious  meaning  is,  that  the  property 
designated,  that  is,  the  machines  and  carriages  belongiug  to  the 
company,  with  all  their  works,  should  be  deemed  persoDal  estate. 
and  exempt  from  any  charge  or  tax  whatsoever.     If  authoritv  ti|)ou 
this  point  were  necessary,  it  may  be  found  in  the  case  of  the  Major. 
etc.,  of  Baltimore  v,  Baltimore  &  Ohio  R.  Co.,  6  GilFs  R.  2SS.'' 
And  the  learned  judge,  proceeding,  says:  "It  was  held  in  iLat 
case  that  the  real  and  personal  property  of  the  company  was  ex- 
empt from  taxation,  under  a  clause  in  the  chai-ter  which  provided 
'  that  the  shares  of  its  capital  stock  should  be  deemed  pemmal 
estate,  and  exempt  from  the  imposition  of  any  tax  or  biiixlen.' 
The  court  say,  the  design  contemplated  by  the  legislature  in  the 
insertion  of  this  clause  was  to  confer  a  substantial,  not  a  iiomiua], 
benefit  on  the  stockholdei-s,  and  to  induce  capitalist*  to  risk  tlieir 
money  in  a  novel  and  hazardous  enterprise."     "  To  impute"  (wy^ 
the  same  judge)  "  to  the  legislature,  in  the  case  before  us,  an  inten- 
tion to  exempt  the  shares  of  stock  from  taxation,  and  at  the  same 
time  to  reserve  the  right  to  tax  everything  which  constituted  it  a 
stock,  and  gave  it  its  value,  would  be  gratuitously  to  cast  an  im- 
putation upon  the  legislature  inconsistent  with  every  principle  of 
judicial  courtesy."     It  cannot  be  necessary  to  pursue  this  branch 
of  the  subject  further.     The  construction  contended  for  cannot  l»e 
sustained,  the  intention  of  the  legislature  to  exempt  from  taxation 
the  property,  profits,  and  shares  of  stock  being  maififest. 

(2)  We  come  now  to  the  consideration  of  the  second  proposition 
Repeal  or  Contended  for  by  counsel  for  the  plaintiff  in  error. 
KMmoN.  "  that  the  right  of  exemption  from  taxation  has  been 

validly  and  constitutionally  repealed  by  the  legislature."  Tlii?  is 
the  real  question  in  the  case,  which  may  be  stated  thus:  Has  the 
legislature  in  fact  repealed,  or  intended,  by  any  or  all  the  acts  re- 
lied on,  to  repeal  the  exemption  granted  by  its  charter  to  tLe 
Richmond  &  Petereburg  R.  Co.  ? 

It  is  conceded  as  settled  law  that  an  exemption  from  taxation 
granted  in  the  charter  of  a  railroad  company  constitutes  a  conmc: 
which  is  protected  by  the  Federal  Constitution,  and  cannot  be  re- 
pealed by  the  State  where  the  right  to  do  so  has  not  been  i-eservtil 
or  does  not  exist. 

From  what  has  been  already  said  in  respect  to  the  exemption 
clause  in  the  charter  in  question,  it  is  clear  that  the  State  did 
grant  to  this  company  exemption  from  taxation,  State,  countv,  and 
municipal,  and  that  all  the  property,  profits,  and  shares  of  stock  ot 
said  company  ai-e  embraced  in  the  exemption.  It  is  also  unques- 
tionably true  that  the  legislature  had  the  right  to  grant  this  ex- 
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passed  March  30th,  1838  (hereinafter  to  be  oonBidered),  it  became 
sabject  to  all  the  provisions  of  the  general  railroad  law  of  11th  of 
March,  1837,  and  especially  the  35th  section  thereof,  which  reade: 
*'  Any  part  of  any  cnarter  or  act  of  incorporation,  granted  agree- 
ably to  the  provisions  of  this  act,  shall  be  subject  to  be  altered, 
amended,  or  modified  by  any  future  legislature  as  to  them  may 
seem  proper,  except  so  much  thereof  as  prescribes  the  rate  of  com- 
pensation or  tolls  for  transportation  :  providedy  that  the  T^ighis  of 
property  acquired  under  this  act,  or  any  other  act  adopting  m 
provisiona  of  this  act,  shaU  not  he  taken  away  or  i/mpaired  by  any 
future  act  of  the  leqist/itwreP 

The  words  of  this  proviso  are  italicized  by  me  in  order  to  give 
due  prominence  to  the  true  spirit  and  intent  of  this  provision  of 
the  general  railroad  law. 

8d.  We  come  to  the  consideration  of  the  act  of  March  30th, 
ACT  OF  mabch  1838,  entitled  "  An  act  concerning  the  Richmond  k 
80. 1838.  Petersburg  R.  Co."     This  act  contains  the  first  and 

only  legislative  reference  to  this  company  subsequent  to  its  charter 
in  1836,  except  a  certain  joint  resolution  passed  on  the  4th  day  of 
April,  1877,  which  will  be  noticed  in  its  appropriate  place.  The 
first  section  of  this  act  provided  that  the  6oard  of  Public  Works 
pay  at  once  the  whole  unpaid  subscription  of  the  State  for  2000 
shares  of  the  capital  stock  of  the  Richmond  &  Petersburg  R.  Co., 
authorized  by  a  prior  act,  passed  January  17th,  1837,  in  advance 
of  the  regular  calls,  the  money  so  paid  to  be  applied  to  tlie  qnotas 
on  the  State's  subscription,  as  they  shall  fall  due,  and  the  surplns 
in  excess  of  the  quotas  so  due  to  bear  interest  at  six  per  cent  until 
the  whole  amount  advanced  should  be  absorbed  by  such  accruing 
quotas. 

Passing  for  the  present  the  2d  section,  we  come  to  the  3d  sec- 
tion of  tlie  same  act,  which  provided  that  the  Board  of  Public 
Works  should,  on  behalf  of  the  commonwealth,  loan  to  the  said 
Richmond  &  Petersburg  R.  Co.  $150,000,  the  payment  of  same  to 
be  secured  by  a  mortgage  executed  by  the  company  to  the  presi- 
dent and  directors  of  the  Board  of  Public  Works  on  all  their  prop- 
erty and  net  income,  said  loan  to  be  made  out  of  the  unappropriated 
income  of  the  fund  for  internal  improvement,  and  the  mortg^ 
to  secure  the  repayment  of  said  loan  with  interest  to  be  recorded 
in  the  County  Court  of  Chesterfield  County.  The  4th  section  pro- 
vided, "  That  if  the  income  of  the  fund  for  internal  improvement 
be  inadequate  to  pay  the  said  loan,  the  said  Board  of  Public  Works 
are  authorized  to  borrow  the  requisite  amount  on  the  same  terms 
and  conditions  prescribed  in  the  act  passed  at  the  present  session, 
entitled  ^^  An  act  to  authorize  a  loan,  on  the  part  of  the  State,  to 
the  Winchester  &  Potomac  R.  Co." 

Now,  the  2d  section  of  the  same  act,  referred  to  above  and  tem- 
porarily passed  by,  provided :  "  Be  it  further  enacted,  that  if  said 
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State  made  a  loan  to  that  company,  and  authorized  tlie  Board  of 
Fublic  Works  to  borrow  the  money  therefor  on  certain  terms  and 
conditions  in  the  act  prescribed,  and  it  was  expressly  provided  that 
the  exceptance  of  the  provisions  of  that  act,  by  that  company, 
should  be  UDon  the  condition  that  the  legislature  have  the  rl4t  to 
tax  the  stock,  property,  and  profits  of  said  company.  Therlig  no 
such  provision  m  respect  to  the  Kichmond  &  Petersburg  Co.  in 
either  of  the  acts  rehed  on.  But  it  is  argued  tliat,  by  the  accept- 
ance  of  the  act  of  March  30,  1838,  the  lotn  to  this  companv.  lL- 
ing  been  made  under  the  fourth  section  thereof,  it  is  safd.  this 
company  at  once  became  subject  to  the  provisions  of  said  at  of 
13th  Febniary,  1838,  and  liable  to  taxation.  This  is  clearly  a  mis- 
apprehension  of  the  relations  of  the  two  last-named  acts  to  each 
T^r'  .1.  f  T  '''  *  .'^  Richmond  «fe  Petersburg  Co.  was  not  made 
under  the  fourth  section  of  the  act  of  1838,  but  under  the  third 
section  thereof,  and  was  directed  to  be  paid  out  of  the  income  of 
wlr'f^  ,,'".^''?  improvement;  but  out  of  abundant  caution, 
lest  that  fund  should  prove  insufficient  (which  turned  out  to  be  the 
case),  It  was  provided  by  the  said  fourth  section  that,  in  the  event 
named  the  iBoard  of  Pnblic  Works  should  borrow  the  money 
upon  the  'same  terms  and  conditions  prescribed  in  the  act  con- 
cerning the  Wmchester  &  Potomac  R.  Co."     Clearly,  the  word?, 

nof^M^f  Z^^^'^^'^'T'    ^^""^  '°  «^>d  f«°rth  siction  of  tlie 
«ct  of  March  30,  1838,  refer  to  and  control  the  Board  of  Pnblic 

mn V  .  iL"TV^l',"^  *^'^  ^°^V'  *"^  ^'^^«  °°  reference  to  this  com- 
1 1  ni^ti  •'        f  tl'.e  money  loaned  this  company  was  raised  under 

CO  JZZT  ^V''",^?"''^/^^'^"'.*^**  ^°*'°"  by  no  reasonable 
reUnn  Si    ]    ^.'^''''  ""'^^•'  *K«  «"-«"mstances,  to  operate  as  a 

vlZ^  nThVot  *^'^  f.''^'"Pi'«"  f'T  *»^^"«"  Fa^tecl  this  com. 
SL  '"*^«.22d  section  of  its   charter.    Nefther  of  ti.e  acts 

to  rpnprif],!  .?"^  .pnrpose  on   the  part  of  the  legislature 

nnt^K     ?  ^^^,"'P'''*"  "?  q»e8tion.     It  would  be  unjuft  to  iui- 

Cn£i  f  'eg'skture  an  intention  which  in  terms  it  seems  to  Lave 

ntended  to  preclude.     It  is  true  that  since  1860  the  general  tax 

Ixlmtn  lw^r-'''7^^'  ^  "^^''^  '^'  «"«'  «cepted^ompanl^ 
fS'^In^^^  .t"  Charters;  in  some  instances  the  exception  being 
made,  and  in  others  not  made,  but  the  language,  "every  nilroi5 
company,"  etc.,  being  used.  That  this  couWby  thriL"  atnre 
seems  erratic  andinconsistent  at  first  blush  is  truef  but  as  f  a  t  d 
by  this  court  m  Warder  &  Warder  v.  Cuell,  2  WsJsh.  299  «  What- 

EshKrwnr'T'i'-^""'?  T^  ^PP^"" '"  *b«  declaration  of  the 
Sni  M  •  '•  ^f  '*  ''  r*  ^®°«"*  *<>  P^«"e  tliat  ttey  would 
fen"!" '''"'•■ '"'"'^  "P^°  *^«  ^-^bject  without  saying  so  in  express 

-aid",  ^irho'^*®"'  M'»ton,  *«^a,  a  case  strongly  in  point,  it  is 
-aid .       The    reasonable  inference   always    is    that     when    the 
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ration  of  the  legislative  will,  we  have  in  effect  a  direct  < 
of  the  right  to  tax  this  oompanj.     However  nnwiBe  the 
policy  of  exemption  may  Lave  proved,  we  oa 
law  inueC  prevail.     We  are  of  opinion  that  th 
tion  has  not  been,  nor  intended  to  be  repealed 
opinion  that  the  exemption  embraces  tne  pre 
the  company,  and  also  the  shares  of  stock  of  1 
holders;  and  that  the  same  is  exenaptfromtai 
and  municipal.     There  is  no  error  in  the  jnd 
below,  and  the  same  must  be  affirmed. 
JodgmeDt  affirmed. 


Fboplb  ex  rd.  State  Ausn 

V, 

iLLmon  CsirmAL  R.  Co 

(^imnM  Oau,  TOitiMi.    Mareh  27, 

Wbetber  property  is  exempt  from  taxation  depend 
be  ascertained  dj  a.  jurj,  or  trying  tribanftl  acting 
fKte  are  determined,  it  ia  a  queBtion  of  law  u  to  ezc 

One  claiming  that  property  is  exempt  from  tazatioi 
be  a  fact  by  clear  and  satisfactory  proof;  and  a  statu 
ation  "all  such  real  estate  and  other  property  as  ma 
construction  of  its  railway  stations  and  other  acco 
include  a  grmin  elevator. 

OstaiNAi.  Boit  by  State  anditor. 

George  W.  Bunt,  Attomey-Oenentl,  for  thi 

Gre&i  o&  Oilhert  for  appellee. 

MoLEKT,  J. — The  question  for  determins 
whether  a  certain  grain  elevator  belonging  to 
K.  Co.  is  exempt  from  taxation  for  other  than  £ 
Fici*  elevator  in  question  is  built  on  thi 

river  on  a  lot  of  gronnd  belonging  to  the  i 
corporate  limits  of  the  city  of  Cairo,  and  is  \ 
Elevator."  It  is  within  about  50  feet  of  th< 
company's  road  leading  into  the  city,  and  is  < 
by  side  tracks.  It  is  so  constructed  as  to  re 
grain  both  by  rail  and  river,  thongh  mnch  t! 
its  bnsiness  is  done  by  rail.  It  was  complete! 
the  fall  of  1881,  and  in  about  a  year  afterwards 
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hesitation  and  reluctance.  Ooolej,  Const.  Lim.  284.  It  is  obvi- 
ons  that  all  laws  exempting  property  from  taxation  are  not  only  re- 
strictions or  limitations  on  the  taxing  power,  but  they  necessarily 
result  in  an  unequal  distribution  of  tne  burdens  of  government. 
The  effect  is  not  only  to  release  the  property  exempted  from  the 
payment  of  its  due  proportion  of  taxes,  but  that  which  it  ought  to 
pay  and  would  pay  under  an  equal  and  fair  apportionment  of  them 
must  also  be  collected  from  the  property  not  exempted.  These 
considerations  have  very  properly  inanced  courts  to  adopt  what  is 
known  as  a  strict  construction  in  giving  effect  to  such  laws.  Hence 
nothing  will  be  held  to  come  within  the  exemptions  which  does 
not  clearly  appear  to  be  so,  and  all  reasonable  intendments  will  be 
indulged  in  favor  of  the  State.  Presumably  all  property  is  sub- 
ject to  taxation.  When,  therefore,  it  is  claimed  that  a  particular 
piece  or  class  of  property  is  exempt,  the  party  interposing  the 
claim  must  come  prepared  to  establish  it  by  clear  and  satisfactory 
proof.  Thus  it  is  said  in  the  case  of  People  v.  Graceland  Cem.  Co., 
86  111.  336 : 

**  The  true  spirit  of  our  laws  requires  that  all  property  should 
bear  its  just  proportion  of  the  burden  of  taxation ;  and,  when  an 
exemption  is  made  in  favor  of  a  corporation,  justice  demands  that 
it  should  show  clearly  a  compliance  with  the  terms  and  spirit  of  the 
act  exempting  it  from  taxation,  before  it  can  be  permitted  to  escape 
a  duty  incumbent  equally  on  every  citizen." 

The  general  principle  here  announced  is  also  recc^gnized  in  the 
following  cases  decided  by  this  court :  First  M.  E.  Church  v.  Chi- 
cago, 26  III.  482 ;  Pace  v.  County  Com'rs  of  Jefferson  Co.,  20  111. 
644 ;  People  v.  Western  Seaman's  Friend  Soc.,  87  111.  246  ;  Huck 
V.  Chicago  &  A.  K.  Co.,  86  111.  352. 

In  the  present  case  it  is  claimed  that  the  elevator  in  question  is 
exempt  from  taxation  under  the  twenty-second  section  of  the  com- 
coKsraucTioR  pany's  charter,  which  will  be  found  in  the  Private'Laws 
^u£™™w  of  1851,  p.  72.  That  section,  after  exempting  from 
CHARTKB.  taxation  tne  lands  granted  to  the  company  by  the  State 

until  they  were  sold,  and  also  the  "  stock,  propertjr,  and  effects  of 
the  company,"  for  six  years  from  date  of  the  act,  directs  that  there- 
after the  stock,  property,  and  assets  belofiging  to  the  company 
shall  be  assessed  and  taxed,  to  a  limited  extent,  for  State  purposes." 
It  then  declares  that  "  the  said  corporation  is  hereby  exempted 
from  all  taxation  of  evei-v  kind,  except  as  herein  provided  tor." 
It  must  be  conceded  the  language  of  this  section  is  very  broad ; 
and,  if  considered  without  reierence  to  the  objects  and  purposes  of 
tibe  act,  it  is  clearly  broad  enough  to  include  the  property  in  ques- 
tion. Indeed,  if  the  provision  is  to  be  construed  independently  of 
this  consideration,  and  is  to  be  enforced  according  to  its  literal 
terms,  it  would  include  any  kind  of  property  whatever.  And  yet 
no  one,  we  presume,  would  take  so  extreme  a  view  as  that.    It  is 
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very  certain  the  learned  counsel  for  appellant  do  not.  It  does  not 
appear  from  the  evidence,  nor  is  it  claimed,  that  the  land  npon 
\7hich  the  elevator  is  built  is  a  part  of  the  original  grant  by  the 
State  to  the  company,  and  hence  the  exemption  cannot  be  placed 
upon  that  ground. 

The  company,  however,  is  authorized  by  the  first  section  of  its 
charter  to  ''  purchase,  hold,  and  use  all  such  real  estate  and  other 
property  as  may  be  necessary  for  the  construction  of  „-^^^ 
its  railway  and  stations,  and  other  accommodations  as  MODATiom^^'' 
may  be  necessaiy  to  accomplish  the  objects  of  its  in-  "^^*°"' 
corporation  ;"  and  the  contention  of  appellant,  as  we  understand, 
is  that  the  property  in  question  falls  within  the  general  descrip- 
tion in  the  concluding  part  of  the  section,  namely,  ^^  other  accom- 
modations," etc.,  ana  that  it  is  therefore  exempt  from  taxation. 
This  conclusion  is  based  upon  the  assumption  that  the  exemption 
is  coextensive  with  the  right  to  acquire  or  hold  property  oi  any 
kind.  This  position  we  do  not  regard  as  sound  ;  out,  conceding  it 
is  for  the  purposes  of  the  argument,  it  does  not  necessarily  follow 
that  the  construction  relied  on  is  the  correct  one.  We  cannot  be- 
lieve it  was  intended,  by  the  general  description  mentioned,  to  in- 
clude objects  of  a  different  kind  or  class  from  those  specifically 
mentioned  in  the  preceding  part  of  the  section.  It  is  a  well-set- 
tled doctrine  that  in  construing  statutes,  particularly  those  requiring 
a  strict  construction,  as  is  the  case  here,  a  general  description,  like 
the  one  in  question,  following  a  specific  enumeration  of  objects  or 
things,  will  be  held  to  include  only  such  things  or  objects  as  are  of 
the  same  kind  as  those  specifically  enumerated.  Applying  this 
principle  to  the  section  cited,  as  we  must,  so  far  as  the  question  of 
exemption  is  concerned,  we  see  nothing  in  it  which  strengthens  the 
claim  of  the  appellant.  By  it  the  company  is  authorized  '^  to  pur- 
chase, hold,  ana  use  all  sucii  real  estate  and  other  property  as  may 
be  n^sa^y  for  the  construction  of  its  railway  and  stations  an^ 
other  accommodations,"  etc.  Under  the  rule  of  construction  in 
question,  whatever  is  included  in  the  expression  '^  other  accommo- 
dations" must  be  of  the  same  class  or  kind  as  ^^  railway  and 
stations." 

Without  at  all  attempting  to  state  the  various  articles  or  subjects 
of  property  that  would  clearly  belong  to  the  class  of  things  specifi- 
cally enumerated,  we  would  say  that  it  doubtless  in-  ^^ 
eludes  the  road,  with  all  necessary  switches,  together  ^^S?"^ 
with  all  structures  thereon ;  also  rolling  stock,  with  all 
its  machinery^  and  appendages — warehouses  and  other  structures — 
at  the  termini  or  along  the  line  of  the  road  belonging  to  the 
company,  and  used  by  it  exclusively  for  the  reception  of  pas- 
sengers, the  storage  of  freight,  and  also  for  the  purpose  of 
keeping  the  road  and  rolling  stock  in  repair  or  of  improv- 
ing their  general  condition.  This,  of  course,  would  include  all 
24  A.  &  E.  R  Cos.— 82 
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neceeeary  depot  grounds  and  buildings,  machine  and  work  shops 
of  all  kinds,  machinery,  tools,  and  implements  of  every  descrip- 
tion used  in  keeping  the  road  and  rolling  stock  in  repair,  and 
in  a  good,  safe  condition.  All  these  things,  it  will  be  perceived, 
have  an  immediate  connection  with  the  improvement  and  opera- 
tion of  the  road.  Whatever  would  be  necessary  to  increase  its 
capacity,  such  as  laying  down  an  additional  track,  or  increasing  the 
amount  of  rolling  stocK,  would  fall  within  the  same  category.  But 
it  is  evident  this  elevator  does  not  belong  to  any  of  the  classes  of 
things  enumerated.  It  has  no  direct  connection  with  the  road  or 
its  operation.  Yet,  when  shipments  of  grain  are  made  either  to 
or  from  it  over  appellant's  road,  it  is  very  clear  appellant  can 
handle  the  grain  thus  shipped  with  more  ease  and  greater  facility, 
and  hence  can,  by  means  of  it,  do  a  greater  amount  of  business. 
But  this  is  purely  incidental,  and  falls  far  short  of  establishing  the 

Eroposition  that  a  vast  elevator  like  this,  costing  two  or  mree 
undred  thousand  dollars,  is  a  necessary  appendage  of  a  railroad, 
or  that  the  legislature,  in  granting  the  appellant's  charter,  intended 
to  exempt  such  a  structure  from  taxation.  It  is  clear  the  advan- 
tages accruing  to  the  company,  as  shown  by  the  evidence,  do  not 
at  all  result  from  its  ownership  of  the  propei*ty.  Had  the  elevator 
been  built  and  operated  in  the  same  manner  it  now  is  by  some  one 
other  than  the  company, — for  instance,  the  Halliday  ioros., — the 
company,  so  far  as  facilitating  its  business  as  a  common  carrier  is 
concerned,  would  derive  the  same  benefit  from  it  that  it  now 
does.  As  a  mere  carrier,  the  company  has  no  ri^ht  to  put  a  bushel 
of  grain  in  it,  except  when  directed  to  do  so  by  the  shipper  or 
consignee.  This  necessarily  results  from  the  fact  that  all  grain, 
as  is  shown  bj  the  testimony,  is  stored  in  it  according  to  grade,  and 
not  according  to  ownership.  As  to  a  railway  warehouse,  properly 
so  called,  the  rule  and  usage  is  altogether  dinerent.  On  the  arrival 
of  a  consignment  of  goods  the  company  has  a  ri^ht  to  at  once 
store  them  in  its  own  warehouse.  The  appellant  is  bound  to  cany 
grain  in  bulk,  and  deliver  the  same  from  cars  or  otlier  convenient 
places  of  storage,  without  extra  charge,  now,  just  the  same  as  it 
was  before  the  elevator  was  built,  if  so  required ;  and  the  company 
has  no  right  to  mix  one  man's  grain  with  others,  unless  permitted 
to  do  so  by  the  owners. 

It  is  clear,  therefore,  outside  of  the  incidental  benefits  resulting 
blbtatob-  to  the  company  from  a  law  of  business,  rather  than  any 
SSSoSSItioh  municipal  regulation,  the  elevator  has  no  necessary  con- 
oF  ROAD.  nection  with  the  construction,  maintaining,  or  opera- 

tion of  appellant's  road ;  and,  such  being  the  case,  it  clearly  does 
not  come  within  the  exemption.  If  the  elevator  was  used  exclu- 
sively by  the  company  in  receiving  grain  for  shipment,  or  for 
storing  it  after  shipment,  without  any  additional  charge  therefor, 
except  where  the  owner  neglected  to  take  it  away  witmn  a  reason- 
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>perty  would  then  be  clearly 
Dot  the  case.  Baildings  need 
isatioQ  are  iodifierently  called 
Vast  amonntB  of  capital  are 
and  other  qvaai  pabhc  prop< 
Their  conetrcction  and  opera- 
the  State,  of  vast  magnitude, 
commnnitj  la  which  mey  are 
ere  of  the  railways,  with  which 
ad.  Capitalists  invest  mooey 
in  other  things — because  they 
Kirted  by  contribntions  from 
I,  which  are  always  taken  into 
ace  the  conaamer  in  the  end 
).  So,  in  this  case,  the  bnild- 
tment  by  the  company,  and  it 
I  those  who  nae  it,  through  the. 
Uected,  are  simply  the  returns 
not  reasonable  to  suppose  the' 
presenting  so  Urge  an  amount 
teal  taxation  when  the  people 
lefit  derived  from  it. 
n  this  conrt.  We  regard  the 
i2,  as  an  aDthority  directly  in 
jiy  in  this  case.  There  it  was 
ig  to  appellant  was,  under  tiie' 
ir  consideration,  exempt  from 
1  was  osed  by  the  company  in 
itween  Cairo  and  Gonimbusj 
ing  link  between  the  Illinois 
oads.  This  court  in  rejecting 
iid  in  giving  a  construction  to' 
)g  language : 

which  the  legislature  intended 
n  only  the  taxes  which  a  rail- 
B  liable  to  pay  npon  its  prop- 
:  its  bneiness,  in  constructing 

within  the  exemption  accord- 
i  judgment  most  oe  affirmed. 


ETC.,  R.  00.  9.  DBHKI8. 
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Dehots. 

'vproM  Court  B^xirU,  66C.) 

inted  by  a  State  to  a  nilroad  coi 
d  Gompuiy  ahall  be  exempt  from  tax 

warenouMs,  rebicles  of  tiuuporti 
eiem^t  from  taxation  for  ten  fern 

the  limits  of  this  Btate,"  does  not  e 
w  from  taxation  before  neb  complel 

>ftl 


}onrt  of  the  State  of  Lonisiana. 
ought  by  the  sheriff,  and  «r  oi 
ih  of  MadiBon  in  the  State  of  L 
Lzee  assessed,  under  genera!  la' 
the  Vickflburg,  Shreveport  &  ' 
jksbnrg,  Shreveport  &  Pacific 
ailroad,  with  fixtures  and  appor 

ort  Sc  Texas  R.  Co.  was  iaeorp< 
e  of  Louidnna,  to  coiietmct  a 
;  in  the  parieh  of  Madison  on 
icksburg,  westward  bv  way  of 

of  the  State  of  Texae.' 

was  as  follows :  "  The  capital 
ipt  from  taxation,  and  ita  road, 
bides  of  transportation,  and  < 
[>t  from  taxation  for  ten  rears 
;hin  the  limits  of  tliis  State." 
I  railroad,  from  Vicksbnrg  to 
rae  completed  before  Januarr 
1  Shrereport  to  the  Texaa  fii 
)teted  before  January  1,  1863 : 
iroe  to  ShrcTeport,  abont  one 

fnrther  conatmction  of  the 
taring  the  ciTil  war,  and  mne 
wor^ope  waa  destroyed  by  U 
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I  peace,  a  holder  of  four  out  of  a  large 
>y  a  mortgage  execnted  by  the  corpora- 
of  its  railroad,  property,  and  francniees, 
tof  the  State  of  Louisiana,  and  obtained 
e  whole  mortaged  property,  and  it  was 

brought  by  a  Tery  large  number  of  the 
all,  in  the  Circuit  Court  of  the  United 

decree  of  this  court  at  October  term, 
t  and  illegal,  and  the  railroad,  property, 
e  eold  for  the  benefit  of  the  bondholders 

corporation,    Jackson  v.  Ludeling,  21 

bey  were  sold  pursuant  to  this  decree, 
tee  of  the  bondnolders,  who  on  the  next 
rith  their  associates  into  a  corporation 
of  Louiflianaof  March  8,  1877,  by  the 
ihreveport  &  Pacific  R.  Co.,  and  now 
iT  this  statute  to  all  the  rights,  powers, 
of  the  Vieksburg,  Shreveport  &  Texas 
ition  from  taxation. 

lew  corporation  made  contracts  for  the 
between  Monroe  and  Shreveport,  and 
t  has  not  vet  been  completed. 
lOuisiana  held  that  the  provision  of  the 
the  railroad,  fixtures,  and  appurtenances 
rs  after  the  completion  of  said  road," 
poratioQ  from  taxation  before  the  road 
fore  gave  judgment  for  the  plaintiff, 
ler  the  new  corporation  had  succeeded 
iu  this  respect.     34  La.  Ann.  954. 

out  by  the  defendant,  and  allowed  by 
>urt,  because  there  was  drawn  in  qnee- 
te  of,  or  an  authority  exercised  under, 
its  being  repugnant  to  the  Constitution 
pairing  the  obligation  of  contracts,  and 
'  its  validity. 
ilaintiS  in  error.     OeorffS  Soadly  and 

him  CD  the  brief, 
efendant  in  error.    JbAn  S.  Ttyang  was 


ig  whether  a  statute  of  a  State  impairs 
t,  this  oonrt  doubtless  must  i-.....— ,  or 
ce  and  effect  of  the  orimnal  gSSi^  Vi 
orm  of  a  statnte)  as  well  as  """^ 
)een  impaired.    Louisville  &  Nashville 
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To  hold  that  the  words  of  exemption  actually  used  by  the 
legislature  include  the  time  before  the  completion  of  the  road 
would  be  to  insert  by  construction  what  is  not  to  be  found  in  tie 
language  of  the  contract ;  to  presume  an  intention,  which  the 
legislature  has  not  manifested  in  clear  and  unmistakable  terms,  to 
surrender  the  taxing  power  ;  and  to  go  against  the  uniform  cur- 
rent of  the  decisions  of  this  court  upon  the  subject,  as  shown  bj 
the  cases  above  referred  to. 

The  omission  of  the  taxing  oflBcers  of  the  State  in  previous 
years  to  assess  this  property  cannot  control  the  duty  impoaJ 
Dy  law  upon  their  successors,  or  the  power  of  the  legislature,  or 
the  legal  construction  of  the  statute  under  which  the  exenaptioD  is 
claimed. 

In  the  case  of  Morgan  v.  Louisiana,  93  U.  S.  217,  afiBimiug 
the  decision  in  28  La.  Ann.  4f2,  neither  this  court  nor  the  Supreu^e 
Court  of  Louisiana  expressed  any  opinion  upon  the  question  now 
before  us,  because  both  courts  held  that,  the  sale  of  the  railroad 
in  that  case  having  taken  place  before  the  passao^e  of  the  statute 
of  1877,  whatever  rights  were  conferred  by  a  similar  clause  of  ex- 
emption had  not  passed  to  the  purchasers. 

Judgment  aflSrmed. 

Mr.  Justice  Field  (with  whom  concurred  the  Chief  Justice, 
Mr.  Justice  Miller,  and  Mr.  Justice  Bbadley),  dissenting.— I 
am  obliged  to  dissent  from  the  judgment  in  this  case.  I  agree 
with  the  majority  of  the  court  in  all  that  is  said  in  the  opin- 
ion as  to  the  construction  of  statutes,  which  are  alleged  to  ex- 
empt from  the  taxing  power  of  the  State  prowrtv 
OF  KXRapxioH  within  its  jurisdiction.  Where  there  is  a  reasonable 
doubt  as  to  their  construction,  whether  or  not  they 
create  the  exemption  it  should  be  solved  in  favor  of  the  State, 
But  here  it  does  not  seem  to  me  there  can  be  any  such  doubt.  The 
statute  in  question  declares  that  the  capital  stock  of  the  company 
"  shall  be  exempt  from  taxation,  ana  its.  roads,  fixtures,  work- 
shops,  warehouses,  vehicles  of  transportation,  and  other  appurte- 
nances, shall  be  exempt  from  taxation  for  ten  years  after  the 
completion  of  said  road  within  the  State."  This  exemption  was 
designed  to  aid  the  road,  and  was,  therefore,  much  more  needed 
during  its  construction  than  when  completed.  It  seems  like  a 
perversion  of  the  purpose  of  the  statute  to  hold  that  it  intended  to 
impede  by  its  burden  the  progress  of  the  desired  work,  and  relieve 
it  of  the  burden  only  when  finished.  The  enterprise  is  to  he 
nursed,  according  to  the  majority  of  the  court,  not  in  its  infancy, 
but  when  successfully  carried  out  and  needs  no  support. 

I  am  authorized   to   say  that   the   Chief  Justice,  Mr.  Justice 
MiLLEJt,  and  Mr.  Justice  Bkadley  concur  with  me  in  this  dissent. 
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Conttructlen  of  Acta  and  Charter. — When 
ion,  total  or  partial,  is  asserted  bj  a  corpo- 
ilative  intent  must  be  expressed  in  clear  and 
be  inferred  from  language  of  doubtful  im- 
n  reference  to  inch  statutes,  requiring  that 
i  takes  which  will  fairlj  carry  out  the  intent 

J  4,  1660,  the  corporate  authoritiet  of  the 
x>  grant  to  any  person,  association,  or  com- 

constructiug  a  railroad  along  and  through 
riod  not  longer  tban  twenty  years,  and  to 
iscd,  the  width  and  length  of  Uie  track,  the 
hoy  were  authorized  to  impose  and  collect, 
r  association  erecting  any  railway  under  the 

one  dollar  on  every  hundred  dollars  of  the 
:>mpany,  which  tax,  it  was  declared,  "shall 
I  and  impositions  of  any  natare  in  favor  of 

rulway,  equipments,  stock,  and  append- 
in,  chartered  in  1658,  under  the  name  of  the 
'as  authorized  by  an  act  amending  its  char- 
),  "  upon  obtaining  the  consent  of  the  cor- 
Hobile,  to  construct  and  use  their  railway 
its  in  said  city;  provided,  however,  that  all 
ditions  prescribed  in  the  act"  above  named, 
all  apply  to  said  company,  should  it  obtain 
orities  to  construct  and  use  such  railroad." 
ence  to  the  special  tax  authorized  by  said 
tone  of  the  " reatrictione,  limitations,  and 
iroviso;  and  that  said  corporation,  havine 
ly  authorities,  and  constructed  its  railroad 
iould  not  claim  the  benefit  of  said  provision, 
ion.     Dauphin,  etc.,  R.  Co.  «.  Eennerly,  74 

m  Taiation  should  ba  strictly  conttruad,— 
id  that  on  each  flOO  of  its  stock  a  specified 
aid  for  State  purposes,  AM,  the  term  "  no 
unt  of  tax  to  be  levied  on  the  road  for  State 
quent  act  imposing  an  additional  tax  for 
jnal.  Kentucky  Central  R.  Co.  e.  Bourbon 
y  Law  Rep.  495. 

zation,  total  or  partial,  is  clumed  by  a  pri- 
er,  or  act  of  incorporation,  the  oourts  re- 
,o  confer  such  exemption  shall  be  expressed 
;  and  if  there  is  a  just  and  reasonable  doubt 
gainst  the  corporation. 
se  Hobile  and  Spring  Hill  Railroad  Com- 
\m  (Sees.  AcU  1859-60,  p.  365^,  while  it  is 
f  the  privileges  thereby  grantea,  "  the  prop- 
I  actually  paid  in,  shall  at  all  times  be  liabia 
:  the  property  of  individuals,  and  shall  be 
urate  authorities  of  the  city  of  Mobile  are 
impose  an  annual  taxation  of  one  dollar  on 
he  gross  earnings  of  said  company,  which 
be  in  full  and  in  lieu  of  all  taxation  by  said 
stock,  equipments,  and  appendages."  EiM, 
jlear  legislative  intent  to  exempt  the  corpo- 


608  VIOKSBUBG,  ETO.y  R.  00.  V.  DENNIS. 

Columbia,  by  way  of  Pulaski,  to  the  Alabama  State  line  in  the  direction  of 
Athena  and  Decatur,  Alabama,  to  connect  with  any  railroad  that  mi^ht  bo 
constructed  from  Decatur  to  the  State  line  in  the  direction  of  Pulaski.  This 
company  also  was  given  *'  all  the  powers  and  privileees"  and  subjected  '*to 
all  the  restrictions  and  liabilities,  prescribed  in  the  charter  of  the  Nashville 
&  Chattanooga  R  Co.^'  The  Tennessee  &  Alabama  Central  R.  Co.  was  in- 
corporated by  the  legislature  of  Alabama  on  the  19th  of  December,  1858,  to 
build  a  railroad  from  Montevideo,  Alabama,  in  a  northeasterly  direction, 
through  Decatur,  to  some  point  on  the  boundary  between  Alabama  and 
Tennessee,  to  connect  with  a  railroad  leading  through  Pulaski  to  Columbia, 
Tennessee.  This  company  was  by  its  charter  authorized  *'  to  unite  and  con- 
solidate into  one  road  all  or  such  part  of  the  said  road  with  any  railroad  that 
may  connect  with  the  said  Tennessee  &  Alabama  Central  R.  at  the  Ten- 
nessee line."  Each  of  these  corporations  completed  its  railroad  in  accord- 
ance with  the  requirements  of  its  charter,  and  on  the  19th  of  April,  1866, 
the  legislature  of  Tennessee  passed  another  act  (Acts  Tenn.  1865-66,  pp. 
217,  220),  sections  5,  6,  9,  and  10  of  which  are  as  follows: 

'*  Sec.  5.  Be  it  further  enacted,  that  for  the  purpose  of  unitins^  and  con- 
solidating the  Tennessee  &  Alabama  R.  Co.  ana  the  Central  Southern  R  Co. 
into  one,  the  directors  of  said  companies  be,  and  they  are  hereby,  author- 
ized to  agree  upon  the  terms  thereof,  and  to  adopt  all  necessary  and  proper 
measures,  agreements,  and  obligations  to  effect  the  same:  providea,  said 
terms  of  consolidation,  when  perfected  by  the  directors  of  said  companies, 
shall  be  submitted  to  a  vote  oi  the  stockholders  of  said  companies,  and  if 
assented  to  by  a  majority  of  the  stocklio  Hers,  the  same  ^all  be  binding 
upon  said  companies;  and  that  thereafter,  and  upon  official  report  thereof 
to  the  president  of  the  respective  companies  and  the  comptroller  of  the 
State,  said  consolidated  ana  united-  companies  shall  be  known  and  styled 
the  *  Nashville  &  Decatur  R.  Co.,*  by  which  name  it  shall  sue  and  be  sued, 
and  be  entitled  to  all  the  rights  and  privileges,  and  be  subject  to  all  the  lia- 
bilities and  restrictions,  of  a  body  corporate. 

^'  Sec.  6.  Be  it  further  enacted,  that  the  said  Nashville  A  Decatur  R. 
shall,  for  its  government,  be  entitled  to  all  the  rights  and  privileges,  and 
subject  to  all  the  restrictions  and  liabilities,  conferred  and  imposed  upon 
the  Nashville  &  Chattanooga  R.  Co. :  provided,  that  no  State  aid  is  intended 
to  be  extended  to  said  Nashville  &  Decatur  R. :  and  provided,  further,  that 
no  new  liability  to  the  State  of  Tennessee  is  intended  to  be  imposed  hereby 
upon  said  Tennessee  &  Alabama  R.  Co.  and  the  Central  Soutiiern  R  Co." 

'*  Sec.  9.  Be  it  further  enacted,  that  the  Tennessee  &  Alabama  R  and  the 
Central  Southern  R,  thus  consolidated,  may,  through  their  directors  thus 
elected,  be  consolidated  with  the  Alabama  &  Tennessee  Central  R  upon 
such  terms  as  may  be  agreed  upon  between  them,  and  approved  by  the 
stockholders  of  said  roads,  to  be  hereafter  known  as  the  *  Nashville  &  De- 
catur R,'  such  terms  not  to  be  in  conflict  in  anywise  with  those  herein  con- 
tained, but  ma^  be  supplementary  or  in  addition  thereto:  provided,  the  con- 
solidation herein  provided  for  be  approved  by  act  of  the  legislature  of  the 
State  of  Alabama,  heretofore  or  nereafter  passed,  and  said  railroad,  thus 
consolidated,  may,  by  their  stockholders,  regularly  convened,  upon  thirty 
days'  notice  in  the  newspapers  of  Nashville  and  Huntsville,  elect  directors  to 
serve  them  for  the  term  of  twelve  months,  and  Until  their  suocesscMa  shall  be 
elected. 

**  Sec.  10.  Be  it  further  enacted  that  the  capital  stock  of  said  united  com- 
panies shall  be  the  aggpregate  amount  of  their  respective  charters,  with  the 

addition  thereto  of dollars;  and  that  this  act  shall  take  effect  iTcm 

and  after  its  passage.'' 

Under  the  authority  of  this  act,  and  of  section  22  of  the  act  to  incorpo- 
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rate  the  Tennessee  &  Alabama  Central  Co.,  the  three  companies  were  '*  united 
and  consolidated  under  the  style  of  the  ^  Nashville  &  Decatur  R/  '*  upon  the 
terms  indicated  in  the  following  resolution  confirmed  at  a  convention  of  the 
stockholders : 

'*  Resolved,  that  under  the  authority  delegated  to  the  executive  committee 
by  the  respective  stockholders  of  the  Tennessee  &  Alabama,  Central  Southern, 
and  Tennessee  &  Alabama  Central  railroad  companies,  the  committee  have 
agreed  that  the  capital  stock  of  each  company  shall  represent  the  vahie  of  its 
road,  and  that  therefore  each  of  the  companies  herein  mentioned  shall  surren* 
der  to  the  Nashville  &  Decatur  R.  Co.  all  of  its  rights,  franchises,  and  prop- 
erty; the  Nashville  &  Decatur  R  Co.  assuming  to  pay  all  debts  owing  by 
the  several  companies,  and  being  hereby  especially  pledged  to  protect  all 
persons  who  have  made  themselves  individually  liable  for  the  debts  of  any 
of  the  several  companies;  and  that  the  stockholders  of  each  company  shall 
be  entitled  to,  and  receive  credit  for,  the  same  amount  of  stock  in  the  Nash- 
ville &  Decatur  R.  Co.  that  they  own  in  any  of  the  several  companies ;  these 
constituting  and  comprisine  the  whole  basis  of  settlement." 

Tliis  union  was  afterwards  confirmed  and  declared  valid  by  the  legisla- 
tures of  Tennessee  and  Alabama.  The  capital  stock  of  the  Nashville  &  De- 
catur Co.  is  the  aggregate  of  the  stock  of  all  three  of  the  original  companies. 
SBldy  that  the  legTslature  of  Tennessee  intended  to  give  the  new  corporation 
in  that  State  all  the  powers  and  privil^es,  including  exemption  from  taxa- 
tion, which  the  old  corporations  were  entitled  to.  State  i;.  Whitworth, 
(U.  8.  Sup.  Ct.,  March,  1886),  6  Sup.  Ct.  Repr.  651. 

Same — Land  Qrant— Failure  to  pay  Cost  of  Surveyi — ^Lands  granted  to  the 
Northern  Pacific  R.  Co.  in  Dakota  are  not  subject  to  taxation  until  the  cost 
of  surveying  and  selecting  them  has  been  paid  into  the  United  States  treas- 
ury by  the  company,  although  the  road  has  been  built  before  the  levy  of  the 
tax.  No.  Pacific  R  Co.  «.  Rockne  (U.  S.  Sup.  Ct.,  Dec.  1885),  6  Sup.  Ct. 
Repr.  201. 

Same— Land  Qrant— Effect  of  withholding  Patents  by  Secretary  of  Interior 
— Those  portions  of  the  lands  granted  to  the  Wisconsin  Central  R  Co. 
which  were  situated  within  the  indemnity  limits  were,  prior  to  the  assign- 
ment complained  of,  duly  selected  by  the  proper  party ;  and  such  selections 
duly  certined  to  by  the  proper  local  Unitea  States  land  agents,  and  also  by 
the  governor  of  the  State;  a  list  of  the  lands  so  selected  and  so  certifiea 
were  presented  to  the  Secretary  of  the  Interior,  and  patents  therefor 
requested;  and  all  fees  and  charges  thereon  having  been  paid,  or  in  effect 
tendered ;  and  the  Secretary  of  the  Interior  having  refused  to  grant  such 
patents  on  the  sole  ground  that,  upon  his  construction  of  a  prior  decision 
of  the  supreme  court  of  the  United  States,  the  plaintiff  had  already  re- 
ceived patents  in  excess  of  the  lands  gpunted,  but  which  construction  has 
recently  been  held  by  the  same  court  to  be  unfounded;  and  there  being 
no  claim  or  pretence  that  such  refusal  was  made  on  the  ground  that  any 
of  the  lands  in  question  were  swamp  lands,  or  lands  to  which  the  right 
of  pre-emption  or  homestead  had  attached;  or  that  any  df  them  had  been 
reserved  for  any  other  purpose,  or  sold  or  disposed  of  to  any  other  cor- 
poration, or  person ;  or  that  any  other  party  was  making  any  claim  to  any  of 
them ;  or  that  the  Secretary  found  any  fault  or  made  any  objection  to  any 
of  the  selections  so  made  and  certified;  or  that  there  was  any  other  eround 
for  such  refusal  than  the  one  stated, — it  is  ?ield  that  such  action  and  non- 
action of  the  Secretary  of  the  Interior  in  the  premises  were  equivalent  to 
a  recognition  and  acquiescence  in  the  selections  so  made,  certified,  and  pre- 
sented to  him;  and,  in  effect,  an  approval  and  acceptance  of  the  same  by 
implication;  and  therefore  that  the  plaintiff^s  equitable  right  to  the  lands 
ao  selected,  certified,  presented,  approved,  and  accepted,  thereby  specific- 
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enants  and  conditions  of  this  agreement  within  a  reaeon 
after  snch  notice,  the  other  party  shall  be  at  liberty  to  df 
contract  ended,  and  no  longer  in  force." 

The  agreed  etatement  further  sets  forth  that  the  pla 
never  had  any  branch  office  or  establishment  of  any  sin 
AouD  Bun-  nessee,  nnless  the  fact  that  the  plaintiff  has 
"■"  or  run*,  tickets  for  sale  with  railway  agents  in  that  St 
totes  the  offices  of  snch  agents  branch  offices  or  eetablis 
the  plaintiff;  taat  it  has  never  had  any  ticket  agents  of  i 
Tenneseee,  except  in  bo  far  as  the  ticket  agents  of  the  rai 
panies  with  whom  the  tickets  of  the  plaiotifi  have  been  ; 
sale  may  be  regarded  as  the  agents  ot  the  plaintiff ;  that 
tiS  has  never  had  any  other  agents,  officero,  or  employe) 
neseee,  except  the  condnctors  and  porters  which  it  faro 
its  cars  under  its  contracts  with  the  railroad  companies 
cars  ftirniehed  by  the  plaintiff  nnder  those  contracts  coi 
the  property  owned  by  it  in  Tennessee,  and  the  basinet 
it  ander  those  contracts  snch  as  it  is,  is  the  only  bnsine 
it  in  Tennessee ;  that  the  cars  famished  by  it  under  thosi 
(with  the  exception  of  two  sleeping  cars  running  betw 
ville  and  Memphis)  are  nsed  in  transporting  passengers  1 
States  into  or  across  Tennessee,  and  from  points  in  Te 
points  in  other  States ;  that  the  same  cars  also  transport 
from  points  in  Tennessee  to  other  points  in  that  State 
thev  properly  apply  for  snch  transportation,  bat  the  i 
encn  passengers  Sears  an  inconsidei-able  proportion  to 
passengers  transported  in  those  cars ;  that  those  cars  m: 
of,  or  across  Tennessee,  making  snch  stops  as  the  train 
they  are  attached  make ;  that  m  the  case  of  passengers 
across  Tennessee,  or  from  points  ont  of  it  to  points  i 
sleeping-car  tickets  are  pnrcnaeed  and  paid  for  before 
Tennessee,  bat  in  the  case  of  passengers  from  points  in 
to  points  in  other  States,  or  in  Tennessee,  the  tickets  are 
and  paid  for  in  Tennessee ;  that  the  railroad  companies  i 
see  with  whom  such  contracts  were  made  were  duly  ch 
that  Stata  or  organized  or  operated  nnder  its  laws,  with 
transport  passengers  for  hire ;  that  they  are  taxed  by  thi 
the  value  of  their  roads,  rolling  stock,  and  other  tangible 
and  also  on  the  valne  of  their  franchises ;  that  from 
1877,  to  the  present  time,  the  Memphis  &  Charleston  I 
the  East  Tennessee,  Virginia  &  Georgia  B,  Co.,  botl 
Tennessee  corporations,  have  owned  sleeping  cars  which 
mn  and  nsed  dnring  tliat  time  as  sleeping  cars  upon  th< 
tive  roads,  and  they  have  not  been  required  by  the  State 
tax  for  running  or  using  said  sleeping  care  npon  their  roi 
in  so  far  as  sncn  a  tax  may  have  been  included  in  the  tf 
on  the  value  of  their  franchises ;  and  that  the  38  cars  be 
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TWEEK  RAIL- 

ROAD AND  RLRRP- 
IJCO  CAR  CO.,  DIS- 
TINCT       LLABIU- 

Ties. 


What  was  that  commerce?     The  plaintiff,  by  its  contract,  fur 
nished  sleeping  cars  to  tlie  railroad  company,  to  be  used  by  the  latter' 
coNTRACTj   BB-  "  f OF   thc  tfaHsportation  of   passengers,"  sufficient  in 
number  to  meet  the  requirements  of  travel  on  the  road. 
The  plaintiff  kept  in  order  and  renewed  the  carpers, 
upholstery,  and  bedding  of  the  cars,  except  repairs  and 
renewals  made  necessary  by  accident  or  casualty,  but  all  damages 
to  the  cars  by  accident  or  casualty  were  repaired  by  the  railroad 
company.     The  plaintiff  furnished  employees  on  each  car  to  collect 
fares  for  the  accommodations  furnished  by  the  car,  and  to  wait 
upon  passengers  and  provide  for  their  comfort.     Those  employees 
were  governed  by  the  rules  adopted  by  the  raili-oad  company  to 
govern  its  own  employees,  and  tne  railroad  company  was  liable  for 
personal  injury  to,  or  the  death  of,  any  such  employee  of  the  plain- 
tiff to  the  same  extent  only  as  if  such  employee  was  in  fact  an  em- 
ployee of  the  railroad  company,  and  the  latter  was  indemnified  by 
the  plaintiff  for  all  liability  in  excess  thereof.     The  railroad  com- 
pany carried  free  on  its  line  such  employees  of  the  plaintiff  and  its 
general  officers  when  on  duty  for  it,  and  the  plaintiff  carried  free 
in  the  cars  it  so  furnished  the  general  officers  of  the  railroad  com- 
pany.    In  consideration  of  the  use  of  such  cars,  the  railroad  com- 
pany hauled  them  on  the  passenger  trains  on  its  line  in  such  manner 
as  best  accommodated   passengers  desiring  to  use  the  c^rB,  and 
furnished,  at  its  own  expense,  fuel  for  them,  and  materials  for  the 
lights,  and  washed  and  cleaned  them,  and  kept  them  in  good  order 
and  repair,  including  renewals  of  worn-out  parts,  and  all  tilings 
appertaining  to  them  necessary  to  keep  them  in  first-class  condition, 
with  the  exceptions  before  specified  in  regard  to  carpets,  upholstery 
and  bedding,  and  furnished  room  and  conveniences  for  airing  and 
storing  bedding.     The  plaintiff  collected  from  every  person  occupy- 
ing the  car   compensation  for  its  accommodations  in  seats  and 
couches.     The  railroad  company  permitted  the  plaintiff  to  place  its 
tickets  for  seats  and  couches  on  sale  in  the  ticket  offices  of  the  rail- 
road company,  the  sale  to  be  a  part  of  the  general  duties  of  the 
ticket  agents  of  the  latter,  and  to  be  without  charge  to  the  p'aintifi, 
but  tlie  proceeds  of  sales  to  be  at  its  risk.     The  contract  was  made 
an  exclusive  one  for  15  years,  and  the  plaintiff  agreed  to  protect 
the  railroad  company  against  all  liability  for  the  infringement  of 
any  patent  in  the  construction  and  use  of  the  cars,  and  there  was  a 
provision  for  the  termination  of  the  contract  by  either  party  on  a 
breach  of  it  bv  the  other. 

On  these  facts,  the  cars  in  question  were  cars  for  the  transporta- 
tion of  tlie  passengers  who  occupied  them,  in  their  transit  into,  or 
tlirough,  or  out  of  Tennessee.  They  were  used  by  the  railroad 
company  for  such  transportation,  and  it  received  the  transit  fare  or 
compensation.  For  purposes  of  transit  it  dealt  with  the  cai-s  as  it 
would  with  cars  owned  by  itself.     It  hauled  them,  furnished  fuel 
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remente  or  operatioDB  of  commerce 
rould  be  a  regnlatioti  of  encli  corn- 
essential  to  the  t^hts  of  all,  and 
TO  leeislation  of  Oongress,"  being 
tation7'  and  "  therefore  virtnally  a 

lases  in  this  court  on  the  subject  of 
ig  in  of  passengers  from  foreign 
ea  and  commented  on  by  Mr.  Jus- 
pinion  of  this  court  in  the  Head 
1,  ehow  it  to  be  a  settled  matter 
j;er8  from  foreign  conntries  or  be- 
ommerce. 

id  the  decisions  in  Welton  v.  Mis- 
;imore,  100  U.  S.  434,  and  Moran 
lolding  unlawful  the  State  taxes  in 
lerce  in  merchandise,  are  equally 
!ase  on  the  transit  of  pasBengere. 
Jeet  is  accurately  and  tersely  stated 
iring  the  opinion  of  the  court  in 
Ivania,  114  U.  S.  196,  211 :  "While 

in  a  State  belonging  to  a  foreign 
I   or  interstate  commerce  may  be 

of  a  domestic  corporation  engaged 
it  a  tax  or  other  bnrden  imposed 
ration  because  it  is  naed  to  carry  on 
sportation  of  persona  or  property, 
l>fic  waters  over  which  the  trans- 

Toid,  as  an  interference  with  and 
Congress  in  the  regulation  of  such 
;raph  Co.  v.  Texas,  105  U.  S.  460, 
raphic  messages  sent  out  of  a  State, 
ubject,  in  reference  to  a  State  tax 
ht  into  a  State  from  other  States, 

this  coQi't  in  Walling  v.  Michigan, 
it  case  Mr.  Justice  Bradley,  speak- 
have  also  repeatedly  held  that  so 
ly  law  to  regulate  commerce  among 
hcatea  its  will  that  such  commerce 
1."  See  Welton  v.  Missouri,  91  U. 
ge,  100  U.  S.  676,  678 ;  County  of 
691,  697 ;  Gloncester  Ferry  Co.  v. 
M;  Brown  v.  Houston,  114  U,  S. 
it  point  are  collected. 
f  the  circuit  court  in  this  ease  was 

Osborne  v.  Mobile,  16  Wall.  479, 
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and  in  'Wiggins  Ferry  Co.  v.  East  St.  Lonis,  107  U.  S. 
becomes  necessary,  therefore,  to  examine  those  cases. 

In  Osborne  v.  Mobile,  OBborne  was  an  agent  at  Mobile,  1 
of  a  Georgia  corporation,  an  express  company,  and  as  ea 
acted  at  Mobile  a  general  express  basiness  within  and  e: 
beyond  the  limits  of  Alabama.  An  ordinance  of  the  oitj 
bile  required  an  annual  license  fee  of  $600  to  be  paid 
express  company  doing  bnsiness  in  Mobile,  and  'having  a 
extending  beyond  the  limits  of  Alabama,  while  every 
company  doing  business  within  the  limits  of  the  State  was 
to  pay  a  license  fee  of  only  $100,  and  every  snch  compai 
basiness  within  the  city  was  required  to  pay  a  license  fee 
$50.  A  fine  was  prescribed  for  a  violation  of  the  ordina 
Imme  violated  it,  and  was  fined.  The  legality  of  the  tai 
held.  Chief  Justice  Chase,  in  deliveringthe  opinion  of  t 
cited  the  State  Freight  Tax  Case,  15  Wall.  232,  decide 
same  term,  as  holding  "  that  the  State  conid  not  constit 
impose  and  collect  a  tax  upon  the  tonnage  of  freight 
within  its  limits  and  carried  beyond  them,  or  taken  up  bt 
limits  and  brought  within  them ;  that  is  to  say,  in  otbc 
apon  interstate  transportation  ;"  "  becanse  it  was  in  effect 
tion  upon  interstate  commerce,  which  by  the  constitntioi 
signed  to  be  entirely  free."  The  tax  on  the  Georgia  Ex 
was  upheld  as  a  tax  "upon  a  business  carried  on  within  tl 
Mobile."  Osborne  was  a  local  agent,  personally  subjec 
taxing  jurisdiction  of  the  State,  as  representing  his  princ 
the  tax  was  on  the  general  bnsiness  he  carried  on,  and  thi 
of  the  tax  was  not,  as  here,  the  act  of  interstate  transport 
Osborne  v.  Mobile  the  court  drew  the  distinction  betweec 
before  it  and  the  State  Freight  Tax  Case.  The  present  i 
within  the  latter. 

In  Wi^ns  Ferry  Co.  v.  East  St.  Louis  the  decision 
the  State  iiad  power  to  impose  a  license  fee  upon  a  fer 
living  in  the  State  for  boats  which  he  owned  and  used  in  c< 
from  the  State  passengers  and  goods  across  a  navigable  rit 
other  State ;  and  that  the  levying  of  a  tax  on  such  boat 
exaction  of  a  license  fee  in  respect  of  them,  by  the  State 
they  had  their  aitut,  was  not  a  regnlation  of  commerce  w 
meaning  of  the  constitution.  In  the  case  at  bar  the  plaii 
not  a  Tennessee  corporation,  and  had  no  domicile  in  Tenne 
the  sleeping  cars  in  question,  as  before  said,  had  not  any 
Tennessee  tor  the  purposes  of  taxation. 

The  question  involved  in  this  case  was  before  the  court 
eery  of  xenneseee  in  Pullman  Southern  Oar  Co.  v.  Gaines, 
Oh.  587,  on  the  same  facts,  as  to  the  privilege  tax  for  187 
court  held  (and  it  is  stated  that  the  snpreme  court  of  T* 
on  appeal,  affirmed  its  ruling)  that  this  privilege  tax,  as  t< 
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le  mlroad  within  the  State,  conntiDg  one  or  bot 
could  not,  ifter  eliminating  that  amount  from  I 
at  for  the  balance  of  the  tax,  if  any, 

□ircoit  Court  of  the  United  States  for  the 
>rnia. 

,  which  were  ai^ed  together,  were  bron^ 
68  aBeeseed  against  the  several  railroad  corr 
er  the  laws  of  the  State  of  California,  l 
\y — questions  discussed  b;  counsel  in  the 
u  to  the  constitutionality  of  the  taxes.  11 
assed  b;  these  qnestiona,  and  decided  the  a 
tiether,  nndei'  the  constitution  and  laws 
es  on  the  Line  of  the  railroads  should  h 
ised,  if  at  all,  by  the  local  officers,  or  by  I 
Jization ;  whether,  on  the  record,  the  aa 
on  the  fences  are  separable  from  the  rest 
xation  ;  and  what  was  the  effect  of  the  rec 
i  State  and  the  county, 
jints  made  and  discussed  at  length  In  tht 
udants  in  error  was  that  "  Corporations  at 
ling  of  the  Fourteenth  Amendment  to  tb 
United  States."  Before  ai^umeat.  ii 
said :  "  The  court  does  not  wish  to  hear  ; 
whether  the  provision  in  the  FourteentL 
)nstitution,  which  forbids  a  State  to  dei 
its  jurisdiction  the  equal  protection  of 
corpoi-atioue.  We  are  all  of  opinion  that 
u  and  A.  L.  Rhodes  for  Santa  Clara  Cou 
\aU,  Attorney-General   of  California,  fo 

•«Mi,  Oeorge  F.  Sihmtnda,  and  William  J 
n  error. 

■These  several  actions  were  brought — the  f 
periorConrt  of  Santa  Clara  County,  Calif 
lerior  Court  of  Fresno  County,  in  the  earn 
of  certain  county  and  State  taxes,  claimed 
!m  Pacific  R.  Co,  and  the  Central  Pacil 
ts  made  by  the  State  Board  of  Eqnalizat 

franchises,  roadways,  road-beds,  rails,  ai 
ction  by  Santa  Clara  Connty  the  amount  i 
he  fiscal  year  of  1882.  For  that  sum,  wit 
erest  at  the  rate  of  two  per  cent  per  month 
,  cost  of  advertising,  and  ten  percent  for; 
is  aske4l  against  the  Southern  Pacific  R 

a^^inst  tlie  same  company  the  amonnt  c 
e  fiscal  year  of  1881,  with  five  per  cent  t 
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itliorized  (subject  to  the  laws  of  Cali- 
of  railroad  from  a  point  at  or  near 
OS  Angelea,  to  the  Texas  Pacific  i-ail- 
>  Biver,  with  the  same  riglits,  grants, 

Uie  same  limitations,  restrictions,  and 
I  said  Southern  Pacific  R.  Co.  of  Cali- 
ity-se veil,  eighteen  hundred  and  sixty- 

this  section  shall  in  no  way  affect  or 
prospective,  of  the  Atlantic  &  Pacific 
oompauy," 

liB  l^ialation,  Federal  and  State,  the 
strncted  a  line  of  railroad  from  San 
the  Texas  &  Pacific  R  (foi-merly 
3ierra  Banca,  in  Texas ;  and  witn 
d  ae  one  contiiiuons  line  (except  for 
)ied  by  the  Central  Pacific  R.)  from 
icisco.  It  is  stated  in  the  record  that 
f  California,  since  the  commencement 
1  its  road  to  the  Colorado  River,  at 
ct  with  the  Atlantic  &  Pacific  R.,  and 
t  constitutes  a  continnons  line  from 

Pacific,  except  as  to  the  connection, 
,  over  the  road  of  the  Central  Pacific 

-,  1877,  the  said  Southern  Pacific  R. 
■ations,  then  existing  under  the  laws  of 
lidated,  and  a  new  corporation  thereby 
the  Southern  Pacific  B.  Co.,  the  jpres- 
milee  of  whose  road  b  in  Santa  Clara 
resno  County. 

this  company  was  indebted  to  divers 
aey  advanced  to  construct  and  equip 
lebtedness,  it  executed  on  that  day  a 

its  road,  franchises,  rolling-stock  and 
3  number  of  tracts  of  land,  in  different 
noting  over    eleven    million    acres. 

the  company  by  Congress  under  the 
:e  used  for  agncaltnm,  grazing)  and 

with  the  business  of  the  railroad.  Of 
■e  in  Santa  Clara  County  and  18,789 
ben  these  proceedings  were  instituted 
i  debt  had  oeen  paid,  except  the  accra- 
af  the  principal,  leaving  outstanding 

a,  by  lec^slative  enactment,  granted  a 
»te  to  ue  United  Stat«e  for  the  pur- 
Md  from  the  Atlantic  to  the  Paoiflo 
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j;  that  the  interests  of  Califoniia,  ae  n 
equire  the  immediate  action  of  the  G< 
tates,  for  the  constmction  of  a  national 
the  navigable  waters  of  the  Atlantic  a 
arpose'  of  the  national  safety,  in  the  eve 
he  highest  commercial  interests  of  the  1 
p.  150.  Bj  an  act  passed  JqIt  1, 1S6! 
igress  incorporated  the  Union  Pacific  E. 
net  and  maintain  a  continaoDS  railroad 
)  western  bonndarj  of  what  was  then  N< 

0  meet  and  connect  with  the  line  of  tl 
f  California."  The  declared  object  of 
to  these  enterpriees  was  to  effect  the  c( 
d  telegraph  line  from  the  Missonri  Ki 
for  all  purposes  of  c om m an  i cation,  t 
)  far  as  the  public  and  the  general  gover 
d  be  operated  "  as  one  coDoected  contini 

12, 17,  18. 

tate  of  California  passed  an  act  to  aid  i 
IS  of  this  act  of  Congress,  the  first  sectioi 

id  company  more  fnlly  and  completely 
n  tlie  provisions  and  conditions  of  said  i 
lompany,  their  successors  and  assigns,  j 
empowered,  and  the  right,  power,  and  [ 
Q,  conferred  upon,  and  vested  in  them,  ta 
•erate  the  said  railroad  and  telegraph  lin 
California,  but  also  in  the  said  Terrib 
een  said  State  and  the  MiBeouri  River, 
ensions  of  said  railroad  and  telegraph  lin 
Gompany  may  deem  necessary  or  propei 
for  said  railroad  and  telegraph  line  orei 

1  State,  and  on,  over,  and  along  any  stn 
streams,  water,  and  water-courses,  but 

ited  as  not  to  obstrnct  or  destroy  the 
3  same,  and  also  the  right  to  condemn 
e  of  said  company  such  private  prope 
ranchises  as  may  be  proper,  necessary,  ( 
)se8  of  said  railroad  and  telegraph,  the 

be  ascertained  and  paid  nnder  and 
>re8cribed  in  the  act  providing  for  the 
sotnpanies,  approved  May  30th,  1861,  a 
id  amendatory  thereof,  said  company  i 
TB  of  this  State  concerning  railroad  and 

messages  and  property  of  the  United 
'  said  company  shall  have  priority  of  I 
laion  over  said  line  of  railroad  and  teiegi 
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ID  said  company  all  the  rights, 
i  antbority  conferred  apon,  granted 
by  said  act  of  Congreee,  hereby  re- 
WB  inconsistent  or  in  conflict  with 

the  rights   and   privileges  herein 

K.  Co.  of  California  and  the  West- 
iselres  into  one  corporation  under 
c  B.  Co.,  the  defendant  in  one  of 
ose  road  is  in  Fresno  County.  The 
reral  acts  of  Congress,  and  there  is 
f  railway  from  the  Missouri  Kiver 
il  Pacific  B.  Co.  owning  and  opev 
m  Ogden,  in  the  Territory  of  Utah, 

s  instituted  against  this  company, 
hare  a  lien,  created  by  the  acts  of 
$30,000,000,  with  a  large  amount 

ing-etock,  fiztares  and  franchises ; 
bonds  for  a  like  amount  issued  by 

.,  1875,  and  secnred  by  a  mortgage 

h  these  two  companies  held  to  the 

I  when  the  asaeasmente  in  qneetion 

asation. 

to  those  provisions  of  the  conetita- 

ek,  it  is  claimed,  sastaia  these  as- 

ia,  adopted  in  1879,  exempts  from 
ty  used  ezclnsively  for  ooarmmauL 

may  belong  to  the  '■°™'°"- 
ite,  or  to  any  of  her  connty  or 
wlares  that  Hie  legislature  "may 
redits  secnred  by  mortgage  or  trust 
idits  of  debts  due  to  htmajide  resi* 
rided  in  the  first  section  of  Article 
IS — "  all  property  in  the  State,  not 
I  United  States,  shall  be  taxed  io 
^rtained  as  provided  by  law.  The 
B  article  and  section,  is  hereby  de- 
its,  bonds,  stocks,  dues,  franchises, 
),  real,  personal,  and  mixed,  capable 

le  article  provides : 
,  contract,  or  other  obligation  by 
tor  the  purposes  of  assessment  and 
«d  as  an  interest  in  the  property 
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affected  thereby.  Except  as  to  railroad  and  other  ^uo^i-pnblic 
corporations,  in  ease  of  debts  so  seonred,  the  value  of  the  prop- 
erty affected  by  such  mortgage,  deed  of  trust,  contract,  or  obli- 
gation, less  the  value  of  such  security,  shall  be  assessed  and  taxed 
to  the  owner  of  the  property,  and  the  value  of  such  security  shall 
be  assessed  and  taxedt  to  the  owner  thereof,  in  the  county,  citj,  or 
district  in  which  the  property  affected  thereby  is  situate,  the 
taxes  so  levied  shall  be  a  lien  upon  the  property  and  security,  and 
may  be  paid  by  either  party  to  such  security  ;  if  paid  by  the  owner 
of  the  security,  the  tax  so  levied  upon  the  propcnrty  affeeted 
thereby  shall  become  a  part  of  the  debt  so  secured ;  if  the  owner 
of  the  property  shall  pay  the  tax  so  levied  on  such  security,  it  shall 
constitute  a  payment  thereon,  and  to  the  extent  of  such  payment 
a  full  dischar^  thereof :  provided,  that  if  any  such  security  or 
indebtedness  snail  be  paid  by  any  such  debtor  or  debtors,  after 
assessment  and  before  the  tax  levy,  the  amount  of  such  levy 
may  likewise  be  retained  by  such  debtor  or  debtors,  and  shall  be 
completed  according  to  the  tax  levy  for  the  preceding  year." 

The  ninth  section  makes  provision  for  the  election  of  a  State 
Board  of  Equalization,  ^^  whose  duty  it  shall  be  to  equalise  the 
valuation  of  the  taxable  property  of  the  several  counties  in  the 
State  for  the  purpose  of  taxation."  The  boards  of  supervisors  of 
the  several  counties  constitute  boards  of  equalization  for  their 
respective  counties,  and  they  equalize  the  valuation  of  the  taxable 

Eroperty  therein  for  purposes  of  taxation — ^assessments,  whether 
y  the  otate  or  county  boards,  to  '^  conform  to  the  true  value  in 
money  of  the  property"  contained  in  the  assessment  roll. 
The  tenth  section  declares : 

^'  All  property,  except  as  hereinafter  in  this  section  provided, 
shall  be  assessed  in  the  county,  city,  city  and  county,  town,  town- 
ship, or  district  in  which  it  is  situated,  in  the  manner  prescribed  by 
law.  The  franchise,  roadway,  road-bed,  rails,  and  roiling->stock  of 
all  railroads  operated  in  more  than  one  county  in  this  State  shall 
be  assessed  by  the  State  Board  of  Equalization  at  their  actual 
value,  and  the  same  shall  be  apportioned  to  the  counties,  cities  and 
counties,  cities,  towns,  townships,  and  districts  in  which  such  rail- 
roads are  located,  in  proportion  to  the  number  of  miles  of  railway 
laid  in  snch  counties,  cities  and  counties,  cities,  towns,  townships, 
and  districts." 

The  assessments  in  question,  it  is  contended,  were  made  in  con- 
saonoir  a6M  formity  witli  these  constitutional  provisions,  and  wirn 
POLITICAL  COD.  ^hat  ig  tnown  as  S  3664  of  the  Political  Code  of  Cali- 
fornia. That  section  made  it  the  duty  of  the  State  Board  of  Equal- 
ization, on  or  before  the  first  Monaay  in  May  in  each  year,  to 
^^  assess  the  franchise,  roadwav,  road-bed,  rails,  and  rolling-stock  of 
railroads  operated  in  more  tnan  one  county — to  which  class  be- 
longed the  defendants.    It  required  every  corporation  of  that  class, 
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or  iiiBtnimeiitalities  employed  by  the  general  goyemment  to  exo- 
cate  ite  constitutional  powers ;  and  that  the  franchise  to  operate  a 
pKMtal  and  militant  ronte  for  the  transportation  of  troops,  muni- 
tions of  war,  pubuc  stores,  and  the  mails,  being  derived  from  the 
United  States,  cannot,  without  their  consent,  be  subjected  to  State 
taxation.  3.  That  the  provisions  of  the  constitution  and  laws  of 
FoiTBTEKinB  California,  in  respect  to  the  assessment  for  taxation  of 
AMCTPiMT  OF  the  property  of  railway  corporations  operatincf  reilroads 
ooormmo..     .^  ^^^y,^  ^„^  ^ounty,  ire  in  violation  of  the  Four- 

teenth  Amendment  of  the  Constitution,  in  so  far  as  they  require 
the  assessment  of  their  property  at  its  full  money  value,  without 
making  deduction,  as  in  the  case  of  railroads  operated  in  one 
county,  and  of  other  corporations,  and  of  natural  persons,  for  the 
value  of  the  mort^aees  covering  the  property  assessed ;  thus  im- 
posing upon  the  defendant  unequal  buraens,  and  to  that  extent 
denying  to  it  the  equal  protection  of  the  laws.  3.  That  what  is 
known  as  §  8664  of  the  Political  Code  of  California,  under  the 
authority  of  which  in  part  the  assessment  was  made,  was  not  con- 
stitutionallv  enacted  by  the  legislature,  and  had  not  the  force  of 
law.  4.  That  no  valid  assessment  appears  in  fact  to  have  been 
made  by  the  State  Board.  5.  That  no  interest  is  recoverable  in 
this  action  until  after  judgment.  6.  That  the  assessment  upon 
which  the  action  is  based  is  void,  because  it  included  property 
which  the  State  Board  of  Equalization  had  no  jurisdiction,  under 
any  circumstances,  to  assess,  and  that,  as  such  illegal  part  was  so 
blended  with  the  balance  that  it  cannot  be  separated,  the  entire 
assessment  must  be  treated  as  a  nullity. 

The  record  contains  elaborate  opinions  stating  the  grounds  upon 
which  judgments  were  ordered  for  the  defendants.  Mr.  Justice 
Field  overruled  the  first  of  the  special  defences  above  named,  but 
sustained  the  second.  The  circuit  judge,  in  addition,  held  that 
§  3664  of  the  Political  Code  had  not  been  passed  in  the  mode 
required  by  the  State  Constitution,  and,  consequently,  was  no  part 
of  the  law  of  California.  These  opinions  are  reported  as  The 
Santa  Clara  R.  Tax  Case,  in  9  Sawver,  165,  210. 

The  propositions  embodied  in  the  conclusions  reached  in  the 
Circuit  Court  were  discussed  with  marked  ability  by  counsel  who 
Importance  of  appeared  in  this  court  for  the  respective  parties.  Their 
^^■-  importance  cannot  well   be  overestimated ;  for  they 

not  only  involve  a  construction  of  the  recent  amendments  to  the 
National  Constitution  in  their  application  to  the  Constitution  and 
the  legislation  of  a  State,  but  upon  their  determination,  if  it  were 
necessary  to  consider  them,  would  depend  the  system  of  taxation 
devised  by  that  State  for  raising  revenue,  fi*om  certain  corpora- 
tions, for  the  support  of  her  government.  These  questions  belong 
to  a  class  which  this  court  should  not  decide,  unless  their  deter- 
mination is  essential  to  the  disposal  of  the  case  in  which  they  arise. 
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Whether  the  proseDt  cases  require  a  decision  of  them  depends 
upon  the  sounaness  of  another  proposition,  upon  which  the  court 
below,  in  view  of  its  conclusions  upon  other  issues,  did  not  deem 
it  necessary  to  pass.  We  allude  to  the  claim  of  the  defendant,  in 
each  case,  that  the  entire  assessment  is  a  nullity,  upon  the  ground 
that  the  State  Board  of  Equalization  included  therein  property 
which  it  was  without  jurisdiction  to  assess  for  taxation. 

The  argument  in  behalf  of  the  defendant  is :  That  the  State 
Board  knowingly  and  designedly  included  in  its  assess-  dbfemdantb* 
ment  of  "  the  nanchise,  roadway,  road-bed,  rails,  and  ^^umeht. 
rolling-stock"  of  each  company,  the  value  of  the  fences  erected 
upon  the  line  between  its  roaaway  and  the  land  of  coterminous 
proprietors;  that  the  fences  did  not  constitute  a  part  of  such  road- 
way, and,  therefore,  could  only  be  assessed  for  taxation  by  the 
proper  officer  of  the  several  counties  in  which  they  were  situated ; 
and  that  an  entire  assessment  which  includes  property  not  assess- 
able by  the  State  Board  against  the  party  assessed  is  void,  and, 
therefore,  insufficient  to  support  an  action,  at  least,  when — ^and 
such  is  claimed  to  be  the  case  here — ^it  does  not  appear  with  rea- 
sonable certainty,  from  the  face  of  the  assessment  or  otherwise, 
what  part  of  the  aggregate  valuation  represents  the  property  so 
illegally  included  therein. 

n  these  positions  are  tenable,  there  will  be  no  occasion  to  con- 
sider the  grave  questions  of  constitutional  law  upon  which  the  case 
was  determined  below ;  for,  in  that  event,  the  judgment  can  be 
affirmed  upon  the  ground  that  the  assessment  cannot  properly  be 
the  basis  of  a  jud^ent  against  the  defendant. 

That  the  State  Board  purposely  included  in  its  assessment  and 
valuation  the  fences  erected  on  the  line  between  the  ihclubiok  of 
railroads  and  the  lands  of  adjacent  proprietors,  at  the  seasMXKt, 
rate  of  $300  per  mile,  is  undoubtedly  true :  for  it  is  so  stated  in 
the  special  finding  of  facts,  and  that  nnding  must  be  taken  here  to 
be  indisputable.  It  is  equally  true  that  that  tribunal  has  no  gen- 
eral power  of  assessment,  out  only  jurisdiction  to  assess  ^^  the  iran- 
chise,  roadway,  road-bed,  rails,  and  rolling-stock"  of  railroad 
corporations  operating  roads  in  more  than  one  countjr,  and  that  all 
other  property  of  such  corpomtions,  subject  to  taxation,  is  assessa- 
ble only  "  in  the  county,  city,  city  and  county,  town,  township,  or 
district,  in  which  it  is  situated,  in  the  manner  prescribed  by  law." 
Such  is  the  declaration  of  the  State  constitution.  People  v.  Sac- 
ramento County,  69  Cal.  321,  324;  Art.  XIII.  §  10.  It  must  also 
be  conceded  that  "fences,"  erected  on  the  line  between  these  rail- 
roads and  the  lands  of  adjoining  proprietors,  were  improperly  in- 
cluded by  the  State  Boardinitsassessments,  unless  they  constituted 
a  part  of  the  "  roadway."  Some  light  is  thrown  upon  this  question 
by  that  clause  of  §  3664  of  the  Political  Code  of  California— which, 
in  the  view  we  take  of  these  cases,  may  be  regarded  as  having  been 
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legally  enacted — providing  that  "  the  depots,  station  groands, 
shops,  buildinss,  and  gravel  beds"  shall  be  assessed  in  the  conntj 
where  situated  as  other  property.  From  this  it  seems  that  there 
is  much  of  the  property  daily  used  in  the  business  of  a  railroad 
operated  in  more  than  one  county  that  is  not  assessable  by  the 
State  board,  but  only  by  the  proper  authorities  of  the  municipality 
where  it  is  situated.  So  that,  even  if  it  appeared  that  the  fences- 
assessed  by  the  State  board  were  the  property  of  the  railroad  com- 
panies, and  not  of  the  adjoining  proprietors,  they  could  not  be  in 
eluded  in  an  assessment  by  that  board  unless  they  were  part  of  tlie 
roadway  itself;  for,  as  shown,  the  jurisdiction  of  that  board  is 
restricted  to  the  assessment  of  the  ^^  franchise,  roadway,  road-bed 
rails,  and  rollingnstock."  We  come  back,  then,  to  the  vital  inquiry 
whether  the  fences  could  be  assessed  under  the  head  of  roadway !, 
We  are  of  opinion  that  they  cannot  be  regarded  as  part  of  the  road- 
way for  purposes  of  taxation. 

The  Constitution  of  California  provides  that  ^^  land  and  improve- 
ments thereon  shall  be  separately  assessed.'^  Art.  XIII.  §  2 ;  and« 
although  that  instrument  does  not  define  what  are  im- 
.<?'  provements  upon  land,  the  Political  Code  of  the  State 
expressly  declares  that  the  term  "improvements" 
includes  "  all  buildings,  structures,  fixtures,  fences,  and 
improvements  erected  upon  or  affixed  to  the  land."  §  3617.  It 
would  seem  from  these  provisions  that  fences  erected  upon  the 
roadway,  even  if  owned  by  the  railroad  company,  must  be  sepa- 
rately assessed  as  "  improvements,"  in  the  mode  required  in  the  case 
of  depots,  station  grounds,  shops,  and  buildings  owned  by  the  com- 
panv ;  namely,  by  local  officers  in  the  county  where  they  are  situ- 
ated. The  same  considerations  of  public  interest  or  convenience 
upon  which  rest  existing  regulations  for  the  assessment  of  depots, 
station  grounds,  shops,  and  buildings  of  a  railroad  company  operat- 
ed in  more  than  one  county,  would  apply  equally  to  the  assessment 
and  valuation  for  taxation  of  fences  erected  upon  the  line  of  rail- 
way of  the  same  company. 

In  San  Francisco  &  ^Torth  Pacific  B.  Co.  v.  State  Board  of 
RsTiEw  OF  Au-  Equalization,  60  Cal.  12, 34,  which  was  an  application, 
THownis.  Qu  certiorari^  to  annul  certain  orders  of  tne  State* 
Board  assessing  the  property  of  a  railroad  corporation,  one  of  the 
questions  was  as  to  the  meaning  of  the  words  '^  road-bed  "  and 
'•  roadway."  The  court  there  said  :  "  The  road-bed  is  the  founda- 
tion on  which  the  superstructure  of  a  railroad  rests.  Webster. 
The  roadwav  is  the  right  of  way,  which  has  been  held  to  be  the 
property  liable  to  taxation.  Appeal  of  N.  B.  &  M.  B.  Co.,  32 
Cal.  499.  The  rails  in  place  constitute  the  superstructure  resting 
upon  the  road-bed."  This  definition  was  approved  in  San  Fran- 
cisco V.  Central  Pacific  E.  Co.,  63  Cal.  467, 469.  In  the  latter  case 
the  question  was  whether  certain  steamers  owned  by  the  railroad 
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company,  upon  which  were  laid  railroad  tiucks,  and  with  which  its 
passenger  and  freight  cars  were  transported  from  the  eastern  shore 
of  the  Day  of  San  Francisco  to  its  western  shore,  where  the  railway 
again  commenced,  were  to  be  assessed  by  the  city  and  county  of 
San  Francisco,  or  by  the  State  Board  of  Equalization.  The  con- 
tei\tion  of  the  company  was  that  they  constituted  a  part  of  its  road- 
bed or  roadway,  and  must,  therefore,  be  assessed  by  the  State 
Board.  But  tne  Supreme  Court  of  the  State  held  otherwise. 
After  observing  that  all  tlie  property  of  the  company,  other  than 
its  franchise,  roadway,  road-bed,  i*ails,  and  rolling-stock,  was  re- 
quired by  the  Constitution  to  be  assessed  by  the  local  assessors,  the 
court  said  :  "  They  are  certainly  not  the  franchise  of  the  defendant 
corporation.  They  may  constitute  an  element  to  be  taken  into  the 
computation  to  arrive  at  the  value  of  the  franchise  of  such  corpo- 
ration, but  they  are  not  such  franchise.  It  is  equally  as  clear  that 
they  are  not  rails  or  rolling-stock.  .  .  .  Are  they,  then,  embraced 
within  the  words  roadway  or  road-bed,  in  the  ordinary  and  popular 
acceptation  of  such  words  as  applied  to  railroads?  These  two  * 
woras,  as  applied  to  common  roads,  ordinarily  mean  the  same 
thing,  but  as  applied  to  railroads  their  meaning  is  not  the  same. 
The  road-bed  reierred  to  in  §  10,  in  our  judgment,  is  the  bed  or 
foundation  on  which  the  superstructure  of  the  railroad  rests.  Such 
is  the  definition  given  by  both  Worcester  and  Webster,  and  we 
think  it  correct,  xhe  roadway  has  a  more  extended  signification 
as  applied  to  railroads.  In  addition  to  the  part  denominated  road- 
bed, the  roadway  includes  whatever  space  of  ground  the  company 
is  allowed  by  law  in  which  to  construct  its  road-bed  and  lay  its 
track.  Such  space  is  defined  in  subdivision  4  of  the  17th  section 
and  the  20th  section  of  the  act  ^  to  provide  for  the  incorporation 
of  railroad  companies,'  etc.,  approved  May  20, 1861.  Stat.  1861, 
p.  607 ;  S.  F.  &  K  P.  R.  Co.  v.  State  Board,  60  Oal.  12." 

The  argument  in  support  of  the  proposition  that  these  steamers 
—constituting,  as  they  did,  a  necessary  link  in  the  line  of  the  com- 
pany's railway,  and  upon  which  rails  were  actually  laid  for  the 
running  of  cars — were  a  part  either  of  the  road-bed  or  roadway  of 
the  railroad,  is  much  more  cogent  than  the  argument  that  the  fences 
erected  Upon  the  line  between  a  roadway  and  the  lands  of  adjoining 
proprietors  are  a  part  of  the  roadway  itself.  It  seems  to  the  court 
that  the  fences  in  question  ai*e  not,  within  the  meaning  of  the  local 
law,  a  part  of  the  roadway  for  purposes  of  taxation  ;  but  are  ^'  im- 
provements" assessable  by  the  local  authorities  of  the  proper 
county,  and,  therefore,  were  improperly  included  by  the  State 
Board  in  its  valuation  of  the  property  of  the  defendants. 

The  next  inquiry  that  naturallv  arises  is,  whether  the  different 
kinds  of  property  assessed  by  the  State  Board  are  distinct  and 
separable  upon  the  face  of  the  assessment,  so  that  the  AasBsniBirr  n 
company  being  thereby  informed  of  the  amount  of  s^^"  board. 
taxes  levied  upon  each  could  be  held  to  have  been  in  default  in 
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not  tenderinff  such  sum,  if  any,  as  was  legally  due  ?  Upon  the 
transcript  before  us,  this  question  must  be  answered  in-  the  negar 
tire*  IsTo  record  of  assessment,  as  made  by  the  State  Board,  was 
introduced  at  the  trial,  and  presumably  no  such  record  existed. 
Ifor  is  there  any  documentary  evidence  of  such  assessment,  except 
the  official  communication  of  the  State  Board  to  the  local  assessors, 
called,  in  the  findings,  the  assessment  roll  of  the  county.  That 
roll  shows  only  the  ag^gate  valuation  of  the  company's  franchise, 
roadway,  road-bed,  rails,  and  rolling-stock  in  the  Dtate ;  the  length 
of  the  company's  main  track  in  the  State ;  its  length  in  the  county  ; 
the  assessed  value  per  mile  of  the  railway  as  fixed  bv  the  pro  rata 
distribution  per  mile  of  the  assessed  value  of  its  whole  franchise, 
roadway,  road-bed,  rails,  and  rolling-stock  in  the  State ;  and  the 
apportionment  of  the  property  so  assessed  to  the  county. 

It  appears,  as  already  stated,  from  the  evidence,  that  the  fences 
^^^^  were  included  in  the  valuation  of  the  defendants' 
cLDi>BD     '  DT  property;  but  under  what  head,  whether  of  franchise, 

I  -  TALUATioM.        roadway,  or  road-bed,  does  not  appear.   Nor  can  it  be 

ascertained,  with  reasonable  certainty,  either  from  the  assessment 
roll  or  from  other  evidence,  what  was  the  aggregate  valuation  of 

I  the  fences,  or  what  part  of  such  valuation  was  apportioned  to  the 

respective  counties  through  which  the  railroad  was  operated.  If 
the  presumption  is  that  the  State  boai*d  included  in  its  valuation 
only  such  property  as  it  had  jurisdiction  under  the  State  constitu- 
tion to  assess,  namely,  such  as  could  be  rightfully  classified  under 
the  heads  of  franchise,  roadway,  road-bed,  rails,  or  rolling-stock, 
that  presumption  was  overthrown  by  pix>of  that  it  did,  in  fact,  in- 
clude, under  some  one  or  more  of  those  heads,  the  fences  in 
question.  It  was  then  incumbent  upon  the  plaintiff,  by  satisfactory 
evidence,  to  separate  that  which  was  illegal  from  that  which  was 
legal — assuming,  for  the  purposes  of  this  case  only,  that  the  assess- 
ment was,  in  all  other  respects,  legal — ^and  thus  impose  upon  the 
defendant  the  dutv  of  tendering,  or  enable  the  court  to  render 
judgment  for,  such  amount,  if  any,  as  was  justly  due.  But  no 
such  evidence  was  introduced.  The  finding  that  the  fences  were 
valued  at  $300  per  mile  is  too  vague  and  indefinite  as  a  basis  for 
estimating  the  aggregate  valuation  of  the  fences  included  in  the 
assessment,  or  the  amount  thereof  apportioned  to  the  respective 
counties.  Were  the  fences  the  property  of  adjacent  proprietors ! 
Were  they  assessed  at  that  rate  for  every  mile  of  the  railroad  with- 
in the  State  ?  Were  they  erected  on  the  line  of  the  railroad  in  every 
county  through  which  it  was  operated,  or  only  in  some  of  them? 
Wherever  erected,  were  they  assessed  for  each  side  of  the  railway, 
or  only  for  one  side  ?  These  questions,  so  important  in  determin- 
ing the  extent  to  which  the  asssessment  included  a  valuation  of 
the  fences  erected  upon  the  line  between  the  railroad  and  coter- 
minous proprietors,  find  no  solution  in  the  record  presented  to 
this  court 
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If  it  be  suggested  that,  under  the  drenmstances,  the  court  might 
have  a88umed  that  the  State  Board  included  the  fences  in  their 
asseesmeut,  at  the  rate  of  $300  per  mile  for  every  mile  of  the  rail- 
road within  the  State,  counting  one  or  both  gides  of  the  roadway, 
and,  having  thus  eliminated  from  the  assessment  the  aggregate  so 
found,  given  judgment  for  such  sum,  if  any,  as^  upon  that  basis, 
would  have  been  due  upon  the  valuation  of  the  franchise,  road-bed, 
roadway,  rails,  and  rolling-stock  of  the  defendant,  the  answer  is 
that  the  plaintiff  did  not  offer  to  take  such  a  judgment :  and  the 
court  could  not  have  rendered  one  of  that  chai'acter  witnout  con- 
cluding the  plaintiff  hereafter,  and  upon  a  proper  assessment,  from 
claiming  against  the  defendant  taxes  for  the  years  in  question, 
upon  such  of  its  property  as  constituted  its  franchise,  roadway, 
road-bed,  rails,  ana  rolling-stock.  The  case  as  presented  to  the 
court  below  was,  therefore,  one  in  which  the  plaintiff  sought 
iud^ent  for  an  entire  tax  arisins  upon  an  assessment  of  different 
kinds  of  property  as  a  unit — sucm  assessment  including  property 
not  legally  assessable  by  the  State  Board,  and  the  part  of  the  tax 
assessed  against  the  latter  property  not  being  separable  from  the 
other  part.  Upon  such  an  issue,  the  law,  we  think,  is  for  the  de- 
fendant ;  an  assessment  of  that  kind  is  invalid  and  will  not  sup- 
port an  action  for  the  recoverv  of  the  entire  tax  so  levied.  Cooley 
on  Taxation,  295-6,  and  authorities  there  cited ;  Libby  v.  Burn- 
ham,  15  Mass.  144, 147 ;  State  Kandolph,  etc.,  v.  City  of  Plain- 
field,  38  N.  J.  Law  (9  Vroom),  93 ;  Gamble  v.  Witty,  65  Missis- 
sippi, 26,  35 ;  Stone  v.  Bean,  15  Oray,  42,  45 ;  Moshier  v.  Bobie, 
11  Maine  (2  Fairfield),  137 ;  Johnson  v.  Oolbum,  36  Vt.  695 ; 
Wells  V.  Burbank,  17  N.  H.  393,  412. 

It  results  that  the  court  below  might  have  given  judgment  in 
each  case  for  the  defendant  upon  the  ^ound  that  j^^^^^^^^^^  ^ 
the  assessment,  which  was  the  foundation  of  the  statbboabdof 
action,  included  property  of  material  value,  which  ZSSiJlvalS 
the  State  Board  was  without  jurisdiction  to  assess,  "^ 
and  the  tax  levied  upon  which  cannot,  from  the  record,  be 
separated  from  that  imposed  upon  other  property  embraced  in  the 
same  assessment.  As  the  judgment  can  be  sustained  upon  this 
ground,  it  is  not  necessary  to  consider  any  other  questions  raised 
by  the  pleadings  and  the  facts  found  by  the  court. 

It  follows  that  there  is  no  occasion  to  determine  under  what 
circumstances  the  plaintiffs  would  be  entitled  to  judgment  against 
a  delinquent  tax-payer  for  penalties,  interest,  or  attorney's  fees ; 
for  if  the  plaintiffs  are  not  entitled  to  judgment  for  the  taxes  arising 
out  of  the  assessments  in  question,  no  liability  for  penalties,  inter- 
est, or  attorney's  fees  could  result  from  a  refusal  or  failure  to  pay 
such  taxes. 

Judgment  affirmed. 
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ney's  fees  claimed,  and  in  order  that  the  litigation  might  be  brongfat 
to  a  speedy  oondnsion. 

'^  The  plaintiff  tenders  this  its  bill  of  exception^  which,  being 
agreed  to  by  the  respective  attorneys  for  the  parties,  is  allowea, 
signed,  sealed,  and  made  a  part  of  the  record  of  the  eonrt'' 

The  record  also  shows  that  in  forty  snits,  heard  with  this  one, 
bronght  in  the  name  of  different  oonnties,  and  of  the  State, 
against  the  Southern  Pacific  R.  Co.,  the  Central  Pacific  B.  Co., 
and  the  Northern  R.  Co.,  to  recover  like  taxes,  alleged  to  be  dne 
to  coanties  and  to  the  State,  judgments  were  ordered  for  the  re- 
spective defendants ;  that  thereafter  a  stipulation,  signed  by  the 
attorney  of  the  several  defendants  in  those  cases  and  by  the  at- 
torney-general of  the  State,  was  filed,  in  which  it  is  recited  that 
the  de&ndants,  ^^  notwithstanding  the  fact  that  the  taxes  therein 
sued  for  have  been  declared  invalid,  being  minded  to  pay  portions 
of  the  sums  claimed,"  agree  that  judgments  in  favor  of  the 
plaintiffs  might  be  entered  for  certain  sums,  being,  as  we  sup- 

I)ose,  the  amonnt  of  the  taxes  sued  for  in  the  respective  actions, 
ess  the  penalties,  interest,  and  counsel  fees  therein  claimed. 

On  the  8th  of  December,  1885,  the  following  stipulation  was 
snpuuLnoir.  filed  in  the  court  below,  and  a  printed  copy  thereof 
filed  in  this  case  here : 

^'  In  the  Circuit  Court  of  the  United  States,  Kinth  Ciieait,  Dis- 
trict of  California. 


''The  County  of  San  Bernardino,  Plaintiff, 

V. 

The  Southern  Pacific  R.  Co.,  Defendant 


I,) 
>  No.  2757. 


"  It  is  hereby  stipulated,  between  the  parties  to  the  above-en- 
titled action,  that  for  the  fiscal  year  1880-1881  the  principal  of 
the  tax  claimed  to  be  due  by  plaintiff  from  defendant  for  State 
and  county  purposes  amounted  to  $13,394.88  ;  that  before  judg- 
ment was  entered  hei<ein  in  this  court— from  which  judgment  a 
writ  of  error  has  been  taken — there  had  been  paid  on  account  of 
such  taxes  to  the  plaintiff  herein,  through  its  county  officers,  the 
sum  of  $4932.40,  leaving  a  balance  due  of  $8462.48,  for  which 
said  sum  judgment  was  taken. 

''  That  for  the  fiscal  year  1881-1882  the  principal  of  the  tax 
claimed  to  be  due  by  plaintiff,  the  county  of  San  Bernardino, 
from  defendant  for  State  and  county  purposes,  was  $16,347.87 ; 
that  before  judgment  was  entered  in  the  action  brought  to  re- 
cover such  taxes,  the  defendant  therein,  the  Southern  Pacific  R. 
Co.,  paid  to  the  plaintiff,  through  its  county  officers,  on  account  of 
such  taxes,  the  sum  of  $6518.20,  and  judgment  was  taken  in  said 
action  for  the  balance,  $9829.67. 

^'  That  for  the  fiscal  year  1882  the  total  amount  claimed  by  said 
county  from  defendant,  the  Southern  Pacific  B.  Co.,  for  State  and 
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county  purposes,  was  $9681.45  ;  that  no  payment  had  been  made 
on  account  of  said  taxes,  and  judgment  was,  therefore,  taken  for 
the  full  amount. 

^'  That  in  the  three  actions  brought  to  recover  taxes  <;laimed  to 
be  due  to  the  county  of  San  Bernardino  from  the  defendant  hei*e- 
in,  the  total  amount  claimed  as  principal  of  State  and  county  taxes, 
when  the  aforasaid  judgments  were  entered,  was  $27,928.60,  which 
amount  was,  upon  the  rendition  of  said  judgments,  paid  in  full  to 
the  attorney-general,  attorney  for  plainti^  and  by  him  subse- 
quently paid  into  the  county  treasury  of  San  Bernardino  County, 
as  directed  by  law,  for  the  use  and  benefit  of  the  State  and  of  the 
county,  and  that  said  payment,  together  with  the  sums  which  had, 
prior  thereto,  been  paid  by  said  defendant,  the  Southern  Pacific 
K.  Go.,  on  account  of  said  taxes,  constituted  payment  in  full  of  the 
principal  of  all  State  and  county  taxes  claimed  to  be  due  for  the 
three  years  aforesaid. 

^'  (Signed)  E.  C.  Mabshall, 

Atffy  Genl  Col.  and  Aifyfor  PVff. 

P.  D.  WiGGINGTON, 

AtGyfoT  Def&ndantP 

As  it  appears  that  the  taxes  for  the  recovery  of  which  this  suit 
was  brougnt,  have,  tlu-ou^h  the  action  of  the  attorney-general  of 
California,  been  received  by  the  plaintiff  for  the  use  of  and  benefit 
of  itself  and  the  State,  the  only  Question  which  remains  to  be  de- 
termined is  as  to  the  defendant's  liability  for  the  statutory  penalty, 
interest,  and  attorney's  fees.  There  is  no  substantial  dinerence, 
upon  the  facts,  between  this  case  and  that  of  the  Countv  of  Santa 
Clara  t?.  Railroad  Companies,  just  determined ;  for,  in  tnis  case,  as 
in  the  others,  the  assessment — upon  which  the  taxes  ^^^,„j„  „, 
sued  for  depend  for  their  validity — improperly  includ-  cludiwq  fkkcw 
ed  fences,  erected  upon  the  line  between  the  railroad  " 
and  the  lands  of  adjacent  proprietors,  at  the  rate  of  $300  per  mile. 
For  the  reasons  ^iven  in  tne  opinion  in  the  other  cases — which  are 
equally  applicable  here — that  assessment  must  be  held  to  be  in- 
sufficient as  a  basis  for  judgment  against  the  company.  As  upon 
this  ground  judgment  might  have  been  rendered  for  the  defendant, 
it  is  unnecessary  to  consider  other  questions  determined  by  the 
court  below,  and  discussed  by  counsel  who  appeared  in  this  court. 

The  plaintiff  not,  then,  being  entitled  to  judgment  for  the  taxes 
orisinally  in  question,  and  the  parties  having  stipulated  that  the 
juc^ment  entered  for  the  plaintiff,  with  the  consent  of  the  defend- 
ant, should  not  be  treated  as  an  admission  by  the  latter  of  the  va- 
lidity of  the  taxes  claimed,  it  follows  that  the  plaintiff  cannot  have 
judgment  in  its  favor  for  penalty,  interest,  and  attorney's  fees. 
Apart  from  every  other  view,  the  defendant  could  not  be  adjudged 
liable  for  penalty,  interest,  or  attorney's  fees  for  not  paying  taxes 


S— CLA88IPIOATIOM  OP  PEOPE; 

Tlie  jndgmentB  of  the  anpreme 
iview  bv  the  proceedings  in  thei 
iiig  entirely  void,  the  aBseeetnent 
ve  dcfendante,  ander  the  act  "  foi 
property,"  approved  April  10, 18 
ind  Dpon  wliicli  thoee  judgments 
•n travel)  lion  of  the  conBtitatioi 
unendtneiits  of  1875,  that  "pr 
nndcr  general  lawe  and  by  nniioi 
line."     The  act,  after  i 


f  any  railroad  or  canal  company 
or  canal  purposes  shall  be  assess 
,  and  in  the  same  manner,  and  a 
operty  of  other  owners  in  the 
aistnct,  creates  a  State  board  ol 
ty  of  i-ailroad  and  canal  compaui 
roses,  inchiding  their  franchises ; 
;ertain  the  tme  valne  of  snch  pn 
shall  ascertain  separately — first, 
1  stem  of  each  railroad,  and  of  tl 
e  length  of  such  main  stem  and  w 
jcond,  the  vatne  of  the  othei*  real 
purposes  in  each  taxing  distric 
ban  main  stem),  water-ways,  rei 
anks,  riparian  rtglits,  doc^  wfaa 
estate  except  lands  not  used  for  i 
he  value  of  all  the  tangible  perse 
of  each  canal  company ;  and  foui 

then  declares  that  the  term  "re 
:  the  road-bed  not  exceeding  10' 
sleepers  and  the  passenger  depoi 
"  is  to  be  held  to  include  the  t 
lefines  also  tlie  terms  "  taxing  dist: 
iperty"  as  used  in  the  act  It  p 
eesors  shall  be  governed  by  the  ^ 
ower  than  theirs,  iu  ascertaining 
ir  railroad  or  canal  purposes  not 
3r-vay,  and  that  the  local  asseaBi 
cription  of  the  property  of  any  i 
beir  taxing  district,  both  that  wl 
lal  purposes,  and  that  used  for  sui 
stem  and  water-way  as  defined 

those  properties,  and  the  local 
nunicipal  purposes.  If,  in  any 
veral  oraiich  lines  of  railroads 

company,  or  operated  under  or 
>  designate  one  of  them  ae  mai 
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others  are  to  be  treated  as  "other  real  estate  nsed  for  railroad  pur- 
poses." The  board  are  to  compute  the  tax  upon  the  entire  assessed 
valuation  of  each  railroad  and  canal  company  as  ascertained  by 
them,  and  the  taxation  is  to  be  as  follows :  The  company  is  to  pay, 
upon  the  valuation,  to  the  State,  for  State  purposes,  one  half  of  1 
per  cent  annually,  and,  in  addition  thereto,  tne  io(^l  rate  for  county 
and  municipal  purposes  on  the  valuation,  of  the  real  estate,  other 
than  main  stem  or  water-way,  that  is  used  for  railroad  or  canal 
purposes,  in  the  taxing  district ;  but  such  local  rate  is  not  to  exceed 
1  per  cent  of  such  last-mentioned  valuation.  The  act  provides  that 
the  sum  of  the  estimates  or  computations  for  each  company  shall 
constitute  the  tax  to  be  paid  by  it,  and  that  if,  upon  complaint,  the 
board  shall  find  that  the  amount  of  the  State  tax  and  local  rate,  as 
limited  in  the  act,  combined,  exceed  the  amount  which  the  com- 

i)any  would  have  to  pay  if  assessed  at  and  required  to  pay  full 
ocal  rates  alone,  then  they  shall  I'educe  the  whole  tax  to  the  amount 
which  the  company  would  be  required  to  pay  at  the  last-mentioned 
rate ;  and,  in  order  to  ascertain  that  amount  (but  for  no  other  pur- 
pose),  they  may  apportion  the  value  of  the  franchise  among  the 
local  taxing  districts.  Of  the  taxes  assessed  under  the  act  the  one 
half  of  1  per  cent  is  to  be  appropriated  to  State  purposes,  and  the 
money  received  for  tax  upon  property  separately  assessed  in  the 
different  taxing  districts  is  to  be  allotted  to  those  districts,  giving 
to  each  the  amount  derived  from  the  property  of  each  railroad  or 
canal  company  therein.  The  foregoing  are  all  of  the  provisions  of 
the  act  which  it  is  necessary  or  important  to  state  for  the  consider- 
ation of  the  question  which  is  now  before  the  court. 

In  this  connection  it  will  be  proper  to  refer  briefly  to  the  his- 
tory of  the  legislation,  other  than  sucli  as  is  contained  in  special 
charters,  by  which  taxes  have  been  imposed  upon  railroad  and 
canal  companies  in  this  State. 

By  the  act  of  1866  (Eevision,  p.  1150)  it  was  provided  that  all 
real  and  personal  estate  within  this  State,  whether  owned  by  indi- 
HiBTOBTOFTHB  vlduals  or  by  corporations,  except  such  as  was  owned 
LBOKLAnoH.  j^j  corporatious  which,  by  their  charters,  were  expressly 
exempted  from  taxation,  should  be  liable  to  taxation  at  tne  full 
and  actual  value  thereof. 

The  railroad  tax  law  of  1873  (Revision,  p.  1166),  after  reciting 
that,  for  the  encoura^ment  of  railroad  enterprise,  laws  creating  ana 
regulating  railways  in  this  State  usually  provide  for  the  payment 
by  them,  in  consideration  of  their  charter  privileges,  of  a  fixed 
rate  upon  their  capital  stock,  or  the  cost  of  tneir  works,  in  lieu  of 
all  other  public  impositions  whatsoever ;  and  that  it  was  neverthe- 
less intended  that  the  property  of  such  corporations,  being  lai^y 
acquired  for  or  througn  tne  growth  and  extension  of  their  pros- 
perity, should  contribute  to  the  charges  and  expenses  essential  for 
municipal  and  county  purposes;  and  that  it  was  desirable,  in  order 
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to  the  avoidance  of  litigation  and  future  dissatisfaction,  that  snch 
inanicipal  and  county  taxation  should  be  authorized,  and  that  it 
should  De  permanently  fixed  and  regulated, — provided  thab  railroad 
companies  occupying  and  using  railroads  in  this  State,  whether  as 
lessees  or  otherwise,  should  pay,  upon  the  cost,  equipment,  and 
appendages  of  their  respective  railroads,  a  State  tax  after  such  rate 
of  taxation  as  might  have  theretofore  been  fixed  by  law  upon  such 
companies,  or,  in  default  thereof,  after  the  rate  of  one  half  of  1  per 
eentum  upon  such  cost;  and  that  they  should  pay  npon  all  the  real 
property  by  them  occupied,  used,  or  owned  for  the  purposes  of 
their  roads  or  otherwise,  excepting  the  main  stem  or  road-oed  and 
track,  not  exceeding  100  feet  in  width,  and  excepting  also  a  tract 
of  land  not  exceeding  10  acres  at  the  termini^  a  county  and  muni- 
cipal tax,  for  the  benefit  of  the  counties,  townships,  and  cities, 
respectively,  where  such  real  property  was  situated,  after  the  rate 
of  1  per  centum  upon  a  valuation  thereof,  and  of  all  the  improve- 
ments thereon  not  by  way  of  repairs  then  or  thereafter  to  be  made. 
The  act  provided  for  the  voluntary  surrender,  by  any  railroad  com- 
pany, of  any  privilege  which  it  might  claim  of  exemption  from 
taxation  unaer  its  charter,  and  for  its  acceptance  in  lieu  thereof  of 
the  taxation  provided  by  the  act.  The  act  was  in  force  when  the 
amendments  to  th(^  constitution  were  adopted,  among  which  was 
the  before-mentioned  provision  that  property  shall  be  assessed  for 
t^xes  under  general  laws  and  by  uniform  rules,  according  to  its  true 
value.  It  will  have  been  seen  that,  under  the  act  of  1873,  the  pro- 
perty was  assessed  for  taxes  for  State  purposes,  not  according  to  its 
true  value,  but  according  to  its  cost ;  and,  as  to  taxes  for  county 
and  municipal  purposes,  it  was  assessed  upon  a  valuation.  The 
cost  for  the  assessment  of  the  tax  for  State  purposes  was  to  be  ascer- 
tained by  a  return  thereof,  on  oath  or  affirmation,  by  the  president 
of  the  company  to  the  comptroller  of  the  State ;  and  the  valuation 
for  the  assessment  of  tax  for  county  and  municipal  purposes  was  to 
be  fixed  by  a  commissioner  appointed  by  the  governor.  The  act 
^ave  an  action  to  the  State  against  the  corporation  for  false  return 
in  case  the  comptroller  should  be  dissatisfied  with  the  return  of  the 
president. 

By  the  general  railroad  law  (Revision,  p.  925)  passed  in  1873,  it 
was  provided  that  the  companies  incorporated  tnereunder  should 
pay  to  the  State  an  annual  tax  of  one  half  of  1  per  cent  upon  the 
cost,  equipment,  and  appendages  of  their  road,  including  tne  cost 
of  their  road-bed,  and  such  other  taxes  as  might  be  assessed  from 
time  to  time  by  a  general  law  applicable  to  all  railroads  over  which 
the  legislature  should  have  power  for  that  purpose,  at  the  time  of 
passing  such  law,  and  that  they  should  be  regularly  assessed  and 
pay  tax  for  the  value  of  their  real  estate  (except  the  road-bed,  100 
feet  wide),  and  the  improvements  thereon,  and  their  pei*sonal  pro- 
perty, as  taxed  at  the  time  when  that  act  was  approved,  in  the  city 
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or  cities,  township  or  townships,  wherein  it  laj,  at  the  same  time 
and  rate,  and  in  the  same  manner,  and  for  the  same  purposes,  and 
by  the  same  person  or  persons,  as  the  other  taxes  assessed  in  snch 
cities  or  townships. 

The  act  of  1876  (Revision,  p.  1168)  provided  that  all  railroad 
companies  and  corporations  occupying  or  using  railroads  in  this 
State,  whether  as  lessees  or  otherwise,  hable  to  be  taxed  as  snch  bj 
a  general  law  taxing  railroads  for  State  purposes,  should  pj  an 
annual  State  tax  upon  the  true  value  of  such  railroads,  and  their 
equipments  and  appendages,  at  and  after  the  rate  of  one  half  of  1 
per  centum  upon  such  value.  The  act  contained  a  declaration  (in- 
serted, as  it  says,  for  greater  certainty)  that  it  should  not  appiv  to 
or  affect  any  county,  municipal,  or  local  taxatioil  whatever,  ^he 
act  provided  for  a  return  of  tne  valuation  by  the  president  of  the 
company,  and  for  the  review  of  the  valuation,  or  for  the  making  of 
an  original  one  if  none  should  be  returned,  by  a  board  of  railroad 
commissioner ;  and  it  gave  to  the  company  an  appeal  to  a  justice 
of  the  supreme  court  f lom  the  decision  of  the  commissioners. 

By  the  general  law  (Revision,  p.  936)  passed  in  1877,  it  was  pro- 
vided that  the  companies  formed  under  that  act  should  pay  to  the 
State  an  annual  tax  of  one  half  of  1  percent  upon  the  cost  of  their 
canals,  including  equipments,  appendages,  and  e:^penses ;  the  amount 
of  the  cost  in  each  case  to  be  ascertamed  bv  the  annual  statement 
of  the  president  of  the  company  under  oath  or  aflSrmation. 

Up  to  the  time  of  the  passage  of  the  act  of  1884,  tlie  general 
railroad  tax  acts  of  1873  and  1876  (the  provisions  of  the  latter  were 
expressly  confined  to  the  tax  for  State  purposes)  were  recognized 
as  valid,  and  were  enforced.  The  question  of  their  constitutional- 
ity, however,  was  never  brought  to  a  judicial  test.  It  was  held  in 
1879  that,  under  the  act  of  1876,  railroad  corporations  were  re- 
quired to  pay  a  tax  for  State  purposes  upon  the  value  of  their  rail- 
roads and  equipment  and  appendages  (State  v.  Railroad  Com'rs, 
41  N.  J.  Law,  235);  and  that  they  were  required  to  pav  county  and 
municipal  taxes  under  the  act  of  1873  (State  v.  Mutchler,  41  K.  J. 
Law,  96,  and  State  v.  Wetherill,  Id.  147). 

The  act  of  1884  covers  both  railroad  and  canal  property.  It  fixes 
the  same  rate  of  taxation  for  State  purposes  which  had  previously 
existed  for  many  yeai'S,  but  assesses  it  upon  the  valuation  of  all  the 
property  of  the  company  used  for  its  purposes,  including  the  fran- 
chise, and  provides  for  local  taxation  on  part  only  of  sucn  property 
as  the  general  railroad  tax  law  of  1873  did;  and,  while  that  act 
fixed  a  rate  of  1  per  cent  for  local  taxation,  the  act  of  1884  provides 
that  the  rate  for  local  taxation  shall  not  exceed  1  per  cent.  It  will 
be  seen  that  the  act  of  1884  introduced  no  novelty  in  railroad  taxa- 
tion ;  but  that,  on  the  contrary,  the  same  method  substantially  of 
taxing  railroad  companies  had  existed  from  1873,  under  the  act  of 
that  year,  which  act  was  modified  in  1876  merely  in  order  to  thus 
conform  it  to  the  constitutional  reouirement 
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The  fact  that  railroad  property,  when  the  act  of  1884  was  passed, 
bad  been  separately  taxed,  under  similar  leeiBlation,  both  for  State 
and  local  porposee,  for  so  many  years,  and  that  the  validity  of  such 
'"^iBladon  on  the  groand  of  ancoUBtitutionality  had  not  been  brought 
aay  judicial  teat,  although  immense  interests  in  the  hands  of 
gilant  goardians  had  been  annually  aSected  by  it,  is  an  important 
■cnmetance  in  the  consideration  of  tlie  question  now  before  the 
art,  because  so  practical  and  contemporaneous  a  conetmction  o1 
e couBtitutional  provision,  acquiesced  in  for  so  long  a  time,iindei 
ch  circamstances,  and  one  so  clear  and  uniform,  must  have  weight 
th  the  oonrt  in  settling  jndiciaily  the  construction  of  the  pro- 
iion,  if  the  construction  were  otherwise  doubtful. 
The  power  of  taxation  is  an  eeeeotial,  inherent  attribute  of  BOve- 
i^ty.  In  our  State  government  it  is  vested  in  the  pown  »  ux- 
^lative  department.  It  is  anlimited  in  extent,  ex-  '""- 
pt  as  it  may  be  restrained  by  constitutional  provision  or  iiTepeal, 
le  legislative  contract.  Of  course,  to  be  exercised  legitimately- 
must  be  exercised  within  the  scope  of  governmental  authority  as 
lited  and  circnmscribed  in  our  polity.  To  exercise  it  outside  oi 
3  sphere  of  such  authority  would  be  usurpation.  It  is  the  pro- 
ice  of  the  judiciary  to  determine  whethei-,  in  any  legislation  sob- 
tted  for  its  decision,  the  constitntional  restraints  or  iimitatione 
ve  been  disregarded  or  transcended.  Bnt,  unless  the  legislation 
found  to  be  clearly  in  contravention  of  some  constitutional  pro- 
iioD,  or  to  be  outside  of  the  limit  of  governmental  authority,  the 
irt  will  not  annul  it.  With  the  policy  or  impolicy,  justice  oi 
jOBtice,  of  the  legislation,  irrespective  of  such  constitutional  con- 
lerations,  the  courts  have  nothing  whatever  to  do. 
The  prosecutors  complain  and  insist  that  in  the  act  of  1884  the 
ustitntional  restraints  and  limitations  have  been  ABoram  oi 
lored  and  exceeded;  that  the  property  of  railroad  If^^S^!^^. 
d  canal  companies  has  been  segregated,  by  arbitrary  ™""- 
ection,  for  special  and  exclusive  taxation,  and  made  to  bear, 
actically  alone,  the  entire  burden  of  taxation  to  raise  money  for 
ite  purposes,  instead  of  its  due  proportion  thereof  only.  And 
sv  insist  that  the  legislation  thus  brought  into  question  is  in 
)lation  of  the  before-mentioned  provision  of  the  State  constitu- 
m,  that  property  shall  be  assessed  for  taxes  under  general  laws  and 
uniform  rules,  according  to  its  true  value ;  and  ofthe  provision  of 
B  federal  constitution  that  no  State  shall  deprive  any  person  oi 
e,  liberty,  or  property  without  due  process  of  law,  nor  deny  tc 
y  person  within  its  jurisdiction  the  equal  protection  of  the  taws 
In  the  act  under  consideration,  the  legislature  has  serrated  foi 
lation,  not  all  the  property  of  railroad  and  canal  com-  i??""8!5uu' 
niea,  but  only  so  mncii  of  it  as  is  used  for  the  par-  V°i,J7..™' 
alar  purposes  of  those  corporations,  and  has  im-  SS!'  '"**' 
•ed  upon  the  property  so  separated  a  tax  for  State  purposes,  anc 
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tax  for  county  and  municipal  purposes.  The  property  of  such 
companies  not  used  for  sucu  special  purposes  is  left  to  be  taxed  in 
the  same  manner  as  other  like  property.  The  property  separated, 
so  far  as  being  taken  by  mere  arbitrai'y  selection,  is  all  of  it  so  circum- 
stanced, by  reason  of  the  peculiar  use  to  which  it  is  put,  as  to  make 
it  on  that  account  a  class  by  itself.  To  value  and  tax  such  property 
in  the  same  way  in  which  other  property  is  valued  would  be  un- 
just. To  do  justice  to  the  companies,  and  in  common  fairness, 
not  only  must  the  main  stem  of  a  railroad  and  the  water-way  of  a 
canal  be  each  valued  and  taxed  as  a  unit,  but  the  other  property 
used  in  connection  therewith,  and  for  the  same  purposes,  must  also 
be  valued  and  taxed  with  reference  to  such  use.  To  make  a  just 
valuation  thereof,  propei*ty  used  for  railroad  or  canal  purposes 
must  be  estimated  with  regard  to  its  va,lue  for  such  purposes.  For 
example,  the  true  value,  for  purposes  of  taxation,  of  railroad  cuts 
and  embankments  and  canal  Iocks  is  not  their  cost,  but  what  they 
are  worth  in  connection  with  the  works  of  which  they  form  a  part. 
This  subject  is  well  discussed  and  forcibly  illustrated  by  Mr.  Com- 
missioner Hunt  in  delivering  the  unanimous  opinion  of  the  court 
in  People  v.  Barker,  48  N.  Y.  70.  See,  also,  to  the  same  effect, 
the  opinion  of  the  United  States  supreme  court  in  State  Railroad 
Tax  Cases,  92  U.  S.  575,  608  (1875);  and  in  Kentucky  R.  Tar 
Cases,  115  U.  S.  321 ;  s.  c,  6  Sup.  Ct.  Rep.  57  (1885). 

This  peculiarity  of  the  property  in  question  constitutes  it  a 
legitimate  class  n)r  the  purposes  of  taxation, — a  class  which,  in 
PBOPBBrr  n  Order  to  deal  with  it  fairly  in  the  matter  of  taxation, 
leoSmJtb^  must  be  treated  separately.  In  the  leading  case  of  Van 
CLASS.  jiip^j.  ^  Pai-sons,  40  N.  J.  Law,  123,  it  was  held  that 

a  law  framed  in  general  terms,  restricted  to  no  localitv,  and  operat- 
ing equally  upon  all  of  a  group  of  objects  which,  havmg  re^rd  to 
the  purposes  of  legislation,  are  distinguished  by  characteristics  suf- 
ficiently marked  and  important  to  make  them  a  class  by  themselves, 
is  not  a  special  or  local  law,  but  a  general  law.  See,  also,  s.  c,  40 
N.  J.  Law,  8.  Railroad  and  canal  property  has  such  characteristics, 
and  the  act  under  consideration  extends  to  and  operates  equally 
upon  all  such  property.  The  law,  therefore,  is  a  general  law.  In 
State  Railroad  Tax  Cases,  vhi  supra^  it  was  said  that  railroads  by 
themselves  constitute  a  class  for  She  purposes  of  taxation. 

The  constitutional  provision  requires  that  not  only  the  assess- 
ment shall  be  under  general  laws,  out  that  it  shall  be  by  uniform 
coKBTiTnTioHAL  ^^^^^  ^^^*  I^  ^006  uot  i*equire  that  all  property  shall  be 
PBovisioif.  assessed  for  taxes,  but  that  propertv,  when  assessed  for 
taxes,  or,  in  other  words,  such  property  as  shall  be  assessed  for 
taxes,  shall  be  assessed  under  geneitu  laws,  etc.  Certain  property 
has  been  exempt  from  taxation  ever  since  the  amendments  to  the 
constitution  were  adopted,  and  such  exemption  has  i-eceived  the 
judicial  sanction.    The  property  is  of  the  same  kind  as  that  which 
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is  taxed,  but  the  nse  to  which  it  is  devoted, — the  purposes  of  re- 
ligion, education,  benevolence,  etc.,-^— makes  it  a  class,  and  justifies 
the  exemption. 

The  constitutional  provision  does  not  take  away  from  the  legis- 
lature the  power  of  selecting  the  subjects  of  taxation  (State  v. 
Runyon,  41  N.  J.  Law,  98 ;  State  v.  Collins,  43  N.  powkr  op  lko- 
J.  Law,  562;  but  it  does  require  that  all  the  mem-  SS^^?^ubje«t 
bers  of  the  class  selected  shall  Be  included  in  the  taxing  **'  '^^woh. 
law,  and  that  the  rule  applied  thereto  shall  be  uniform  as  to  the 
whole  of  the  class,  and  that  the  assessment  shall  be  made  at  the 
true  value  of  the  property  constituting  the  class ;  and,  if  these  re- 
quirements are  answered  by  the  law,  it  is  not  in  conflict  with  the 
constitutional  provision. 

If  the  legislature  has  power  to  exeippt,  on  account  of  the  special 
use  to  which  they  are  put,  certain  kindB  of  property  from  the  taxa- 
tion to  which  other  property  of  the  same  kind,  out  put  to  general 
uses,  is  subjected,  it  nas  the  right  to  provide,  in  its  discretion,  that 
such  special  property  shall  be  assessed  at  a  different  rate  and  in  a 
different  way  from  the  other.  -  Judge  Cooley,  in  his  work  on  Con- 
stitutional Limitations,  says  (page  497)  that  constitutional  require- 
ments that  taxation  upon  property  shall  be  according  to  value  do 
not  include  every  species  of  taxation ;  but  that  all  special  cases  such 
as  those  which  he  specifies,  among  which  are  those  where  corpora- 
tions are  required  to  pay  a  certain  sum  annually  in  proportion  to 
their  capital  stock,  or  by  some  other  standard,  which  methods  are 
regarded  by  the  State  as  most  convenient  and  suitable  for  the  taxa- 
tion of  such  organizations,  are,  by  implication,  excepted.  In  fact, 
under  our  laws,  various  methods,  wnich  have  received  express 
judicial  sanction,  are  employed  for  the  taxation  of  the  property  of 
various  kinds  of  corporations  in  order  that  such  property  may  be 
taxed  at,  and  not  beyond,  its  true  value. 

Bailroad  and  canal  property  being  peculiar  property,  which  can- 
not, in  justice  to  its  owner,  be  valued  in  the  same  way  d^t 
as  other  property  of  a  like  nature,  the  legislature  was 
bound  to  provide  a  proper  method  of  valuing  it  justly 
for  the  purposes  of  taxation.  Such  method  must  be  a  ^^ 
peculiar  one.  The  machinery  provided  for  the  purpose  by  the  act 
— a  State  board  of  assessors — is  appropriate,  and  such  as  is  neces- 
sary in  view  of  the  peculiar  character  of  the  property.  If,  by  the 
method  adopted,  the  companies  are  required  to  bear  no  more  than 
their  just  share  of  the  public  burden  of  taxation,  they  surely  have 
no  ground  of  complaint.  Whether  the  tax  which  they  pa^  is  ap- 
propriated to  State  purposes  alone,  or  to  State  and  county  municipal 
purposes,  is  a  matter  which  does  not  concern  them.  All  taxes, 
whether  levied  for  State,  county,  or  municipal  puiT>ose8,  are  State 
taxes ;  they  can  be  imposed  by  no  other  autnority  tnan  that  of  the 
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!  that  the  anm  of  the  estimstes  or  compntatioos 
shall  conrtitnte  the  tax  to  be  paid  n»«(o*ini  or 

It  may  be  added  that  no  eyetem  of  '*^"o"- 
rised  which  will  be  free  from  criticiem,  on  the 
ne  way  or  other,  it  works  nneqnally,  or  lacks 
itj.    Said  the  court,  in  State  Bailibad  Tax 

J  and  nniformity  of  perfect  taxation,  ^  regards 
x>ratioDB,  for  the  different  classes  of  property 
is  a  dream  unrealized.  It  may  be  admitted  that 
most  nearly  attains  this  is  the  beet.  But  the 
em  which  can  be  devised  must,  when  we  con- 
I  variety  of  sabjeots  which  it  necesearily  em- 
it." 

made  that  ander  the  act  only  tlie  property  men- 
>D  i  of  section  3  (real  estate  used  tor  railroad  or 
including  main  stem  or  water-way)  is  subjected 
taxation  for  county  and  municipal  pai'poses, 
d  the  companies  escape  their  share  of  connty 
tion  in  respect  of  the  main  stems  or  the  water- 
:ible  personal  property  in  the  taxins;  districts, 
but  one  tax,  and  the  legislatnre  has  tae  right  to 
ihat  tax  by  the  means  adopted,  it  follows  that 
:hont  actual  foundation ;  for  the  legislature  has 
kt  tax  the  companies,  in  view  of  the  peculiar 
property,  shall  pay,  and  in  what  way  it  shall  be 
it  makes  the  assessment  under  general  laws  and 
.ccording  to  the  true  value  of  the  property.  To 
lid  be  to  hold  that  the  legislature  is  bound  to 
the  same  rate  and  in  the  aame  way,  withont  re- 
irhich  it  is  put.  '  To  summarize  the  views  above 
wer  of  taxation  is  in  the  legislative  branch  of 
me.  It  is  unbounded  except  as  it  may  be  lim- 
tnal  restraint.  A  law  which  taxes  a  class  of 
'  is  not  unconstitutional  if  it  embraces  all  prop- 
md  applies  to  it  uniform  rules,  and  taxes  it  ac- 
valne.  The  constitutionality  of  such  a  law  is 
1  the  same  way  in  which  it  would  be  determined 
ed  were  the  only  property  taxed  in  the  State, 
om  the  provision  that  the  companies  shall  not 
more  tax  for  all  purposes  under  the  act  than 
lired  to  pay  at  full  local  rates,  that  g„^^„  ,^ 
I  to  the  criticism  that  it  selects  the  »o»  «*!■  ro»- 
iBses  of  corporations  from  the  mass 
,  not  to  put  upon  it  a  proportionate  part  of  a 
charge  it  with  the  whole  amount  of  a  separate 
om  putting  npon  the  property  a  separate  tax. 
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the  le^slatnre  has  carefnlly  provided  that  it  shall  not  pay  any 
more  tnan  it  woald  pay  if  taxed  at  precisely  the  same  local  rates 
as  other  property,  without  anv  taxation  for  State  purposes.  More- 
over,  it  may  be  remarked,  railroad  and  canal  companies  are  not  the 
only  corporations  which  are  required  to  pay  taxes  for  State  pur- 
poses. Another  act  of  1884,  entitled  "  An  aet  to  provide  for  the 
imposition  of  State  taxes  upon  certain  corporations,  and  for  the 
collection  thereof,"  requires  other  corporations  to  pay  license  tax 
to  the  State  upon  their  franchises.  And  here  it  will  not  be  ont  of 
place  to  speak  as  to  the  taxability  of  franchises.  They  are  un- 
doubtedly property,  and,  as  such,  are  taxable.  Burroughs,  Tax'n, 
§'  85 ;  Society  for  Savings  v.  Coite,  6  Wall.  594 ;  State  Railroad 
Tax  Cases,  92  U.  S.  575.  The  act  provides  that  the  State  board 
of  assessoi^s  shall  ascertain  the  value  of  the  franchises  separately. 
They  are  to  ascertain  their  true  value.  They  have  a  value  which 
can  be  estimated.     State  Railroad  Tax  Cases,  vbi  stipra. 

There  is  no  substance  in  the  objection  that  the  law  in  question 
C0HTRAVEWTI05  contravcues  the  provisions  of  the  fourteenth  amend- 
2L'°i^Sr?S  mentto  the  federal  constitution,  that  no  State  shall  de* 
COH8TITUTIOII.  prive  any  person  of  life,  liberty,  or  property  without 
due  process  of  law,  nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws.  The  act  provides  that  a  hearing 
be  given  to  the  companies  interested,  touching  the  valuation  and 
assessment  of  the  property,  and  for  a  review  of  the  assessment  bv 
the  board,  upon  complaint  of  any  company  or  person  agOTieved, 
or  of  the  attomey-general,  or  of  any  member  oi  the  boara,  in  be- 
half of  the  State,  that  the  property  is  assessed  too  low,  or  that  the 
Eroperty  has  been  omitted,  and  for  the  corredtion  thereof  by  the 
oard  as  shall  seem  just ;  and  that,  if  such  complaint  be  by  the 
attorney-general,  or  a  member  of  the  board,  there  must  be  notice 
to  the  company  or  person  to  be  affected  by  the  proceedings.  The 
act  also  provides  that  any  company  or  person  assessed,  or  the  at- 
torneyrgeneral  in  behalf  of  the  State,  may  contest  by  certiorari 
the  validity  or  amount  of  any  tax  levied  under  the  act,  and  that, 
upon  the  writ,  relief  may  be  had  as  well  in  cases  where  it  is 
claimed  that  the  amount  of  tax  is  excessive  or  insuflScient  as  in 
cases  where  it  is  claimed  that  the  principle  upon  which  the  assess- 
ment is  made  is  erroneous.  This  present  proceeding  is  an  illus- 
tration of  the  extent  to  which,  and  the  thoroughness  with  which, 
such  matters  may  be  litigated. 

Without  entering  upon  the  question  raised  upon  the  hearing 
whether  artificial  persons  are  witnin  the  scope  oi  the  fourteenth 
amendment  to  the  federal  constitution,  it' is  enough  to  say  that  in 
the  supreme  court  of  the  United  States  it  has  been  held  that  laws 
similar  to  that  under  consideration  are  not  in  violation  of  the  pro- 
visions of  that  amendment.  In  'Davidson  v.  New  Orleans,  96 
tr.  S.  97  (1877),  it  was  held  that  whenever,  by  the  laws  of  a  State, 
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or  by  State  authority,  a  tax  asBessment,.  Bervittide,  or  other  burden 
is  imposed  upon  property  for  the  public  use,  whether  it  be  for  the 
whole  State  or  some  more  limited  portion  of  the  community,  and 
those  laws  provide  for  a  mode  of  confirming  or  contesting  the 
charge  thus  imposed,  in  the  ordinary  courts  of  justice,  with  such 
notice  to  the  person,  or  such  proceeding  in  reffard  to  the  property, 
as  is  appropriate  in  the  nature  of  the  case,  the  judgment  in  such 
proceedings  cannot  be  said  to  deprive  the  owner  oi  his  property 
without  due  process  of  law. 

And  the  same  doctrine  was  afiSrmed  in  the  Kentucky  R.  Tax 
Cases,  115  TJ.  S.  321.     In  that  case  it  was  insisted  that  the  law  of 
Kentucky  made  an  uniust  and  unconstitutional  dis-. 
crimination  aeainst  railroad  companies  and  their  prop-  tax  cases  oom- 

^3  \  A  1         PARED 

erty,  because  such  property,  though  called  real  estate 
in  the  legislation,  was  classed  by  itself  as  being  distinct  from 
other  real  estate,  such  as  farms  and  city  lots,  and  subjected  to 
different  means  and  methods  for  ascertaining  its  value  for  purposes 
of  taxation,  which  methods  differed  also  from  those  which  were 
applied  to  the  property  of  corporations  chartered  for  other  pur- 
poses, such  as  oridge,  mining,  street  railway,  manufacturing,  gas, 
and  water  companies.  And  it  was  urged  that  such  discrimination 
and  difference  were  in  violation  of  the  rights  of  the  railroad  com- 
pany ander  that  clause  of  the  fourteenth  amendment  which  pro- 
vides that  no  State  shall  deny  to  anyperson  within  its  jurisdiction 
the  equal  protection  of  the  laws.  Tne  court  said,  on  this  point, 
that  there  was  nothing  in  the  constitution  of  Kentucky  which  re- 

Suired  that  taxes  should  be  levied  by  uniform  method  upon  all 
escriptions  of  property ;  but  the  whole  matter  is  left  to  the  dis- 
cretion of  the  legislative  power,  and  that  there  is  nothing  to  forbid 
the  classification  of  property  for  purposes  of  taxation,  and  the 
valuation  of  different  classes  by  different  methods ;  that  the  rule  of 
equality  in  respect  to  the  subject  only  requires  that  the  same 
means  and  methods  be  applied  impartially  to  all  the  constituents 
of  each  class,  so  that  the  law  shall  operate  equally  and  uniformly 
upon  all  persons  in  similar  circumstances,  and  that  there  is  there- 
fore no  objection  to  the  discrimination  made  as  between  railroad 
companies  and  other  corporations  in  the  methods  and  instrnmen- 
talities  by  which  the  value  of  their  property  is  ascertained,  and 
that  the  different  nature  and  uses  of  tneir  property  iustify  the  dis- 
crimination in  that  respect  which  the  legislature  nas  seen  fit  to 
make. 

It  may  be  remarked  that  in  what  are  known  as  the  San  Mateo 
Case  (8  Am.  &  Eng.  E.  R.  Cas.  1  and  13  Fed.  Rep.  722)  and  the 
Santa  Clara  Case  (9  Sawy.  165  and  18  Fed.  Eep.  385),  in  the 
United  States  circuit  court  for  the  district  of  California,  the  ad- 
judication in  reference  to  the  fourteenth  amendment  was  upon 
a  provision  of  the  constitution  of  California  denying  to  railroads 
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Depub,  J.  (diseenting), — The  writs  of  certiorari  in  these  cases 
broasht  to  tlie  supreme  coart  for  review  the  valuation  and  assees- 
if  the  property  of  the  several  prosecutors,  coasistiDg  of  real 
used  for  railroad  pnrposes,  tangible  personal  property,  and 
ises,  made  by  the  State  board  of  asBessors,  and  the  taxes  as- 
thereon  by  the  said  board  for  the  year  1884,  pursuant  to 
iTisions  01  an  act  of  the  legislature  approved  April  10, 1884, 
d  "  An  act  for  the  taxation  of  railroad  and  canal  property." 
1884,  p.  142.  Some  of  the  prosecutors  have  smcr  o*  m 
liable  cliarters.  The  court  directed  the  ailment,  "^  ™^x™. 
be  effect  of  the  act  of  1884  upon  charCers  having  an  irre- 
le  quality,  to  stand  over  until  the  next  term.     The  charters 

greater  part  of  the  prosecutors  are  such  as  contain  a  pro- 

for  the  payment  to  the  State  annnally  of  a  certain  sum, — 

instance,  a  per  centnm  on  cost  or  capiCul  stock, — with  pro- 
lat  no  other  tax  or  impost  should  be  laid  or  levied  npoQ 
and  a  clatise  reserving  to  the  legislature  the  power  of  alter- 

re[>ealing  the  charter.  These  corporations  have  no  con- 
rith  the  State  on  the  subject  of  taxation.     The  only  sem- 

of  a  contract  there  is  under  such  a  charter  is  on  the  part  of 
upany  to  pay  the  sum  named  in  its  charter  as  a  condition  on 
its  corporate  franchise  was  granted.  The  proviso  that  other 
hall  not  be  imposed  is  a  mere  leeislative  concession,  revo- 
lt the  will  of  the  legislature,  and  rescinded  whenever  the 
tore,  in  the  exercise  of  its  power  of  taxation,  subjects  such 
ations  to  other  or  additional  taxation.    Stiite  v.  Commia- 

etc.,  Sr  N.  J.  Iaw,  228 ;  s.  c,  38  N.  J.  Law,  472 ;  State  v. 
f  Elizabeth,  37  N.  J.  Law,  432.  These  corporations,  in  vir- 
the  reserved  power  of  alteration  or  repeal,  are  liable  to  tax- 
the  same  as  private  persons,  and  are  equally  entitled  to  dis- 
le  validity  of  the  law  by  which  taxes  are  imposed  as  not  be- 
ionstitntional  exercise  of  the  power  of  taxation. 

tax  laid  by  the  act  of  1884  is  a  tax  upon  property.  The 
mtitled  "  An  act  for  the  taxation  of  railroad  and  canal  prop- 
and  the  provisions  in  it,  which  designate  the  subjects  of 
in,  the  mode  of  assessment,  and  valuation  thereof,  and  the 
tation  of  the  taxes  thereon,  indicate  taxation  on  prqperty  as 
rpose  of  the  act.  The  tax  to  be  assessed  and  levied  has 
f  the  qualities  of  a  tax  in  personam, — none  of  the  charac- 
■a  of  indirect  taxation  for  franchise.  The  franchises  of  the 
ations  comprised  in  this  act  are  made  taxable  on  the  tme 
thereof  as  property,  and  as  part  of  tlie  property  of  snch  cor- 
>ns.  The  ooonsel  on  both  sides  discussed  the  conmunonu. 
1  the  assumption  that  taxation  by  the  act  of  1884  «'™"'™- 
xation  upon  property,  and  in  that  view  L  concur.  The  in< 
which  arises,  therefore,  is  whether  the  taxation  provided  for 

act  of  1884  is  in  compliance  with  the  provisioD  intrbdaced 


TAXES — CLASSIFIOATION  OF  FBOPEKTT.  061 

strained,  save  only  by  the  need  of  conforming  to  that  eseeotiat 
of  taxation  that,  when  a  claee  of  persons  or  things  is  selected 
,tioD,  the  tax  mnst  be  imposed  upon  individnals  of  the  class 
role  of  nniformity. 

Joes  this  constitutional  provision  require  the  taxation  of  all 
y  which  is  legitimately  the  sobject  of  taxation.  On  that 
:tion,  the  argument  of  Mr.  Collins,  who  appear- 
lis  salt  for  the  several  municipalities,  and  con-  ■«  iitcitibbo 
in  their  behalf  that,  by  force  of  this  conetito-  "  "  '"*°' 
rovision,  tlie  property  of  these  companies  became  sabject 
ion  in  the  several  taxing  districts  of  the  State  in  common 
ler  property  in  those  dietricte,  would  be  irreBistible.  The 
section  of  the  general  tax  act  of  1866  (Revision,  1150J, 
1  enacting  clause  of  the  act  of  1878  (P.  L.  1878,  p.  61), 
gnating  the  property  to  be  taxed,  were  comprehenBive 
to  embrace  the  real  and  personal  property  of  all  railroads 
lais.  The  taxation  of  such  property  was  taken  out  of  the 
ms  of  these  acts  by  section  5  of  the  act  of  1866,  and  the 
in  the  act  of  1878.  The  constitutional  proviBion  being 
eating,  and,  propria  vigore,  abrogating  all  special  legisla- 
the  subject  (State  v.  Newark,  39  N.  J.  Law,  380;  s.  c, 
.  Law,  558),  and  making  void  all  such  legislation  in  the 
it  is  difficult  to  see  how,  in  the  light  of  the  decisions  of  onr 
the  exemption,  in  the  fifth  section  of  the  act  of  1866,  of  cor- 
18  having  repealable  charters,  from  taxation  on  real  and 
1  property,  or  that  contained  in  the  proviso  in  the  act  of 
>nld  etand  consistently  with  a  constitntional  reqairement  of 
port. 

icial  charters  may  be  repealed  by  a  general  law,  as  was  held 
conrt,  and  the  supreme  court,  in  State  v.  Commissioner  of 
n,  37  N.  J.  Law,  228  ;  s.  a,  38  N.  J.  Law,  472,  much  more 
woald  the  same  reenlt  bo  effected  by  a  self-execnting  con- 
lal  provision,  which,  as  the  supreme  law  of  the 
Dst  operate  to  efface  from  the  statute  book  every  •rmmM*!, 
ve  act  repngnant  to  its  provisions.  But  I  do  "°™"^ 
ant  to  this  interpretation  of  the  constitutional  provision. 
>wer  of  taxation  is  not  derived  from  a  constitutional 
Immediately  upon  the  organization  of  the  colony  as  a  free 
ependent  government,  and  the  establishment 'of  a  legisla- 
>artment  of  the  government,  the  legislature  was,  ipso  facto, 
1  with  the  power  of  taxation  by  a  fnndamental  pnnciple  of 
nest,  derived  from  the  mother-country,  that  taxation  is  a 
ve  act,  and  is  necessarily  inherent  in  the  legislative  branch 
government.  Neither  of  our  State  constitutions,  nor  the 
lents  of  1875,  contains  any  grant  of  the  power  to  tax.  The 
Dvision  on  that  subject  is  the  amendment  under  discussion, 
t  is  a  restriction  on  the  power  of  taxation  which  the  legis- 
A.&E.  RCas.— 8e 
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Utnre  pooDOoacd  from  the  or^nixation  of  the  govemment  And 
it  is  a  fnnduiieiital  doctrine,  in  the  interpretation  of  eonstitntional 
limitations  derogatory  to  the  powers  of  a  co-ordinate  branch  of  the 
government,  that  constraction  should  not  be  pushed  beyond  a  fair 
and  reasonable  interpretation  of  the  letter  of  limitation. 

The  framers  of  the  constitutional  amendments,  recognizing 
the  reasonableness  of  exempting  churches,  charitable  institutions, 
and  institutions  of  learning  from  taxation,  and  the  wisdom  and 
justice,  in  some  instances,  of  indirect  taxation,  as  by  taxes  on  fran- 
chises, trades,  or  occupations,  with  the  general  tax  act  of  1866  (which 
did  exempt  religious,  charitable,  and  educational  institutions  and 
corporations  from  taxation  upon  property),  and  the  railroad  taxa- 
tion act  of  1873  (which  laid  a  tax  upon  franchisee)  before  them, 
seemed  to  have  avoided  that  expression  in  the  constitutional  amend- 
ment which  would  have  readilv  occurred  to  thom  if  they  designed 
a  constitutional  provision  which  would  require  all  property  to  be 
taxed.  The  provision  adopted  and  recommended  to  the  legislature, 
and  approved  by  the  le^lature  and  the  people,  does  not  require 
that  constmetion.  It  interdicted  taxation  on  property,  unless 
under  general  laws  and  bv  uniform  rules,  and  according  to  true 
values,  out  left  unimpaired  the  power  of  the  legislature,  by  proper 
classifications,  to  designate  the  property  which  should  be  brought 
m:ider  a  property  tax.  The  Supreme  Court  so  held  in  State  v. 
Yard,  43  N.  X  Law,  357 ,  and  in  Stratton  v.  Collins,  43  N.  J.  Law, 
563 ;  and  in  that  construction  of  the  constitutional  provision  I 
concur.  But  with  the  selection  of  the  property  to  be  taxed  tlie 
Bower  of  the  legislature  to  discriminate  ends.  The  rule  of  nni- 
lormity  prescribed  for  taxation  prevents  property  from  being 
classified  and  taxed  as  classed  by  different  rules.  Township  of 
Pine  Grove  v.  Taloott,  19  Wall.  666,  676  ;  Gilman  v.  City  of  She- 
boygan,  3  Black,  510,  618. 

In  the  next  place,  the  constitutional  provision  does  not  touch  the 
machinery  by  which  taxes  shall  be  assessed  or  collected.  ETery 
system  of  taxation  consists  of  two  parts:  the  one  relating  to  the 
MACTnuT  voB  assessment  (the  designation  of  the  persons  or  things 
which  shall  oe  the  subjects  of  taxation,  and  the  appor- 
tionment of  taxation  among  such  persons  or  things  in 
the  ratio  prescribed  by  law) ;  the  other,  the  collection  of  taxes  by 
the  enforced  payment  thereof.  The  constitutional  provision  in 
question  relates  only  to  the  assessment  of  taxes,  and  in  that 
respect  concerns  only  such  equalization  of  the  burden  of  taxation 
as  would  result  from  the  designation  of  the  property  which  shall 
be  subjects  of  taxation,  and  the  apportionment  of  the  taxes  thereon, 
under  general  laws  and  by -uniform  rules,  according  to  its  true 
value.  The  mere  machinery  by  which  taxes  shall  be  assessed  or 
collected  is  left  in  legislative  discretion.  Trustees  of  Public 
Schools  V.  Oily  of  Trenton,  30  N.  J.  Eq.  668.    A  railroad  or 
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iliftr  kind  of  property,  and  the  appraieemeot  and 
h  property,  inclnaing  the  rolling-etock — property 
tation — and  francbiBee,  as  a  unit,  by  a  &tat«  board 
itead  of  an  appraisal  of  it  by  local  asBesaors  id 
ronld  be  indiepensable  in  estimating  BDob  property 
lich  is  the  basis  of  taxation  under  the  coDStittttioQal 
w  providing  for  such  an  apprMsement  and  valuation 
nd  canals,  and  the  apportiuument  of  the  valuation 
the  proper  taxing  aistricts  to  be  taxed  by  local 
mon  with  other  taxable  property,  or  providing  foi 
B8  of  laying  the  taxes ;  and  the  collection  thereof, 
p  bv  a  sale,  m  its  entirety,  of  the  property  assessed, 
iraf  law,  in  compliance  with  the  oonetitational  re- 
property  should  be  aasessed  for  taxes  ander  general 
eonstitational  provision  does  not  stop  with  the 
t  property  shonld  be  aasessed  for  taxes  ander  gen- 
das  the  farther  prescription  that  the  aseeesmeni 
iform  rales  and  at  true  values.  The  object  of  tbie 
rovision  was  twofold :  the  equalization  of  the 
;ion  in  the  apportionment  of  taxes  for  State  pnr- 
!  several  connties,  and  of  taxes  for  State  and  coantj 
the  minor  taxation  districts,  in  which  all  taxes  are 
d  collected ;  and  also  the  equalization  of  the  burden 
rho  are  subject  to  taxation  in  the  political  division 
rhich  taxes  are  laid, — in  the  State,  if  for  State  pur 
anty,  if  for  county  purposes ;  and  in  the  minor  polit 
wnsbips,  cities,  or  wards),  if  for  municipal  or  loca 

ales  is  meant  uniformity  in  the  standard  of  valua 
taxation.  How  that  uniformity  shall  be  attainec 
n  the  pnrpose  for  which  the  particular  unrouni  u 
t  be  for  State  purposes,  it  must  be  at  the  ™il  ""  '*** 
□  uniformly  applied  in  the  State  in  taxation  foi 
if  for  eoapty  or  municipal  purposes,  at  the  Bam< 
roperty  is  taxed  for  each  purposes.  State  v.  Hon 
<aw,  99.  As  was  said  by  Mr.  Justice  Dixon,  th< 
revision  requires  and  is  satisfied  by  such  regnlationi 
}  the  same  percentage  of  its  actual  value  upon  al 
y  in  the  township  for  township  pnrposes,  in  thi 
ty  purposes,  and  in  the  State  for  State  porposes 
ins,  43  N.  J.  law,  663. 

;he  act  of  1884  which  provides  for  taxation  on  thi 
road  and  canal  companies  not  used  for  railroad  oi 
a  not  in  dispute.  The  controversy  relates  solely  U 
property  used  for  those  purposes.  The  J^S  ^S 
section  3,  that  property  of  thatdescrip-  SSS? "" 
sessed  by  a  State  board  of  assessor^  and  at  tnii 
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value,  and  that  the  board  should,  in  such  ajscertainment,  ascertain 
sepamtely  (1)  the  length  and  value  of  the  main  stem  of  each  rail* 
road  and  of  the  water-way  of  each  canal,  and  the  length  of  such 
main  stem  and  water- way  in  each  taxing  district ;  (2)  tiie  value  of 
the  other  real  estate  used  for  railroad  or  canal  purposes  in  each 
taxing  district  in  this  State,  including  the  road-oed  (other  than 
main  stem),  water-ways,  reservoirs,  tracks,  buildings,  water-tanks, 
water-works,  riparian  rights,  docks,  wharves,  and  piers,  and  all 
other  real  estate,  except  lands  not  used  for  railroad  or  canal  pur- 
poses ;  (3)  the  value  of  all  the  tangible  personal  property  of  each 
railroad  and  of  each  canal  company  ;  (4)  the  value  of  the  f  i-anchise. 
Upon  the  entire  assessed  valuations  of  the  property  in  these  sub- 
divisions an  annual  State  tax  is  laid  at  the  rate  of  one  half  of  1  per 
cent.  Besides  the  State  tax  an  additional  tax  is  laid  upon  the  prop- 
erty na  med  in  subdivision  2,  for  the  benefit  of  the  several  taxing 
district^,  at  the  local  rates  at  which  other  property  is  assessed  in 
such  taxing  districts  for  county  and  municipal  purposes;  but  it  is 
provided  that  in  no  case  should  the  last-mentioned  rate  exceed  1 
per  cent ;  and  it  is  further  provided  that  in  case  the  State  tax,  of 
one  half  of  1  per  cent,  and  the  local  tax  as  limited  in  the  act, 
would  compel  any  company  to  pay  more  tax  than  the  tax  such 
company  would  pay  if  it  did  not  pay  the  State  tax,  but  did  pay 
full  local  rates  on  all  the  property  and  franchises  mentioned  in 
section  3,  without  any  other  exemptions  than  would  be  allowed  to 
an  individual  citizen  on  such  property,  such  deductions  should  then 
be  made  as  would  make  the  tax  equal  to  the  amount  such  company 
would  pay  on  all  the  property  and  franchises  mentioned  in  section 
3,  if  assessed  at  full  local  rates  without  any  State  tax. 

The  rate  fixed  by  the  act  for  local  taxation  upon  that  part  of  the 
companies'  property  used  for  railroad  and  canal  purposes  made 
liable  to  sncb  taxation  is  manifestly  a  departure  from  tne  constitu- 
tional nile.  In  taxing  districts  where  the  rate  of  taxation  for 
county  and  municipal  purposes  exceeds  1  per  cent  the  limitation- 
of  the  tax  on  these  companies  to  1  per  cent  produces  a  discrimina- 
tion in  assessing  taxes,  prejudicial  to  other  tax-payers  in  such 
districts,  and  is  in  violation  of  the  constitutional  rule  of  uniformity. 

It  is  said  that,  the  discrimination  being  in  favor  of  the  prosecn- 
pown  r  ^™'  *^®y  cannot  avail  themselves  of  that  fact  to  annul 
8BCUTOB8  TO  thc  tax  assessod  against  them.  If  the  legislative  power 
sBLTBs  OF  D1B-'  to  Uv  thc  tax  was  not  in  controversy,  and  the  objection 
was  Simply  for  inequalities  m  theexe  cutionoi  the  Jaw, 
the  objection  would  not  be  heeded.  But  that  presentation  of  the 
case  does  not  correctly  represent  the  position  in  which  the  matter 
is  placed  before  the  court.  Taxes  have  been  assessed  against  the 
prosecutors,  the  collection  of  which  is  about  to  be  enforced.  They 
dispute  the  validity  of  the  law  under  whidi  thetaxes  were  laid ;  and, 
if  they  present  legal  groonds  for  sustainingtheir  contention,  the 
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court  cannot  refuse  relief  on  any  notion  of  the  propriety  or  reasona- 
bleness of  the  conduct  of  parties.  The  prosecutors  say  that,  under' 
their  charters,  and  the  laws  antecedent  to  the  act  of  1884,  they  were 
exempt  from  local  taxation  on  this  part  of  their  property,  and  they 
insist  that  that  exemption  has  not  been  taken  away  by  the  act  of 
1884,  because  of  the  non-conformity  of  that  law  to  constitutional 
requirements.  It  is  the  prerogative  of  every  citizen  and  taxpayer 
to  say  to  the  government,  "  Tax  me  according  to  law,  or  not  at  all ;" 
and  it  would  be  no  response  to  the  assertion  of  that  prerogative  to 
reply,  "  If  you  had  been  taxed  according  to  law,  you  would  have 
fared  worse."  To  avoid  recurring  to  this  subject  again,  I  may  say 
here,  in  response  to  the  argument  so  freely  used  that  these  compa- 
nies are  still  a  favored  class  in  the  matter  of  taxation,  that  that  fact 
would  be  a  substantial  objection  to  this  law  on  constitutional 
grounds ;  for,  as  it  seems  to  me,  it  would  be  impossible  to  sustain 
the  law  as  being  constitutional  as  applied  to  these  prosecutors,  and 
pronounce  it  to  oe  unconstitutional  when  other  persons,  upon  whose 
property  taxes  have  been  assessed,  make  resistance  on  the  ground 
that  the  taxes  assessed  upon  their  property  have  not  been  laid  upon 
all  property  liable  to  be  assessed  for  taxes  by  a  uniform  rule. 

In  State  v.  Yard,  42  N.  J.  Law,  357,  and  in  Stratton  v.  Collins, 
the  constitutional  question  was  raised  by  persons  whose  property 
had  been  assessed,  on  the  ground  that  other  property  not  assessed 
should  have  been  brought  in  and  subjected  to  taxation  in  common 
with  their  property  and  at  an  equal  rate. 

The  tax  levied  on  the  prosecutore  for  State  purposes  is  a  State 
tax,  and  is  laid  exclusively  on  the  property  of  the  nmoBioTT  n 
prosecutors.  The  rate  of  tax  fixed  by  the  act  is  one  half  ^S-nW^ 
of  1  per  cent,  subject  to  a  certain  adjustment  which  I  ™*"™"«»- 
will  refer  to  presently.  I  have  already  said  that  uniformity  in  the 
rate  of  taxation  is  determined  by  the  territory  or  political  division 
for  the  use  of  which  the  tax  is  laid ;  that  the  constitution  requires 
the  same  percentage  of  actual  value  upon  all  taxable  property  in 
the  township  if  for  township  purposes,  in  the  county  if  for  county 
purposes,  and  in  the  State  if  for  State  purposes.  That  is  the 
principle  enunciated  in  Stratton  v.  Collins,  and  sustained  in  an 
unvarying  line  of  judicial  decisions.  The  method  of  laying  State 
taxes  m  this  State  is  by  an  equal  percentage  upon  all  the  taxable 
valuations  in  the  State,  and  the  apportionment  of  the  amount  to 
be  raised  among  the  several  counties  in  the  ratio  of  taxable  valua- 
tions in  each,  lor  assessment  and  collection  as  other  taxes  are 
assessed  and  collected. 

At  the  time  the  act  of  1884  was  passed,  the  act  of  1881,  laying 
a  State  tax  for  the  support  of  schools,  was  in  force.  ^^^  ^^  ^ 
The  tax  laid  by  that  act  was  laid,  as  I  have  men-  buppobt      op 
tioned,  by  an  apportionment  among  the  several  counties 
in  proportion  to  the  amount  of  taxable  real  and  personal  property 
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in  eachy  to  be  assefified  and  collected  in  the  manner  in  which  other 
taxes  were  afiseseed,  levied,  and  collected.  Acts  1881,  p,  120.  By 
these  two  acts — the  act  of  1881  and  the  act  of  1884— we  have 
this  situation  of  a&irs :  Two  State  taxes,  the  one  levied  exclu- 
sivelv  on  the  taxable  valuations  of  the  propertv  of  railroad  and 
canal  companies,  the  other  exdnsivelj  upon  tne  other  taxable 
valuations  in  the  State.  These  two  systems  of  taxation  cannot 
stand  together,  or  be  broujg^ht  in  harmony  with  uniformity  in  the 
rules  of  taxation.  That  they  will  inevitably  produce  inequality  of 
rates  in  taxation  is  apparent.  That  in  fact  they  bring  about  that 
result  is  demonstrated  by  a  few  figures  taken  from  the  report  of  the 
State  comptroller  for  1885.  The  total  valuation  of  real  and  personal 
propei*ty  m  the  State  (other  than  railroad  and  canal  property),  on 
which  the  State  school  tax  Was  laid,  was  $554,828,114.34.  The 
State  tax  raised  thereon  was  $1,424,244,  and  the  rate  of  taxation 
to  raise  that  sum  was  a  small  fraction  over  two  and  a  half  mills  on 
each  dollar.  The  valuation  of  the  real  and  pei*8onal  property  of 
railroad  and  canal  companies,  as  assessed  under  the  act  of  1884^ 
was  $140,236,605.48.  The  tax  for  State  purposes  on  that  propertv 
was  $701,182.05,  and  the  rate  of  taxation  was  five  mills  on  each 
dollar.  The  gross  amount  of  taxable  valuations  of  real  and  per- 
sonal property  in  the  State,  including  the  real  and  personal  prop- 
erty of  railroad  and  canal  companies,  was  $695,064,719.76.  The 
State  school  tax  and*the  tax  on  the  real  and  personal  property  of 
these  companies  aggregated  $2,125,426.05,  and,  laid  on  the  gross 
valuation  of  property  in  the  State,  would  require  a  tax  a  small 
fraction  over  three  mills  (3.06  mills)  on  each  dollar. 

But  it  is  said  that  the  rate  of  taxation  named  in  the  act  of  1884 
was  so  adjusted  by  the  twelfth  section  as  to  secure  equality  in  the 
^  i*ates  of  taxation,  both  for  State  and  local  purposes. 

Pl*4S  OF  ADJURE    pwmt  1  -I  :iii  ..«  ^i 

na^Kkn  or  The  plan  adopted  by  that  section  is  that,  in  cases  where 
TAXATKm.  ^^^  State  tax  and  the  local  tax  exceed  the  tax  the  com- 
panies would  pay  if  taxed  at  local  rates  upon  all  their  property  used 
lor  railroad  and  canal  purposes,  such  deauction  should  be  made  as 
would  make  the  tax  amount  equal  to  the  amount  such  company 
would  pay  on  all  its  property  and  franchises  if  assessed  at  full  local 
rates  without  the  State  tax.  This  plan  of  adjustment  is  plainly  ineffi- 
cacious to  secure  equality  and  unif  oitnity  in  the  rate  oi  State  taxes. 
Local  rates  are  determined  by  that  percentage  on  taxable  valua- 
tions in  the  locality  which  is  necessary  for  all  me  local  purposes  for 
which  such  tax  is  required  to  be  laid, — ^the  expenses  of  local  gov- 
ernment, the  supply  of  water,  the  expenses  of  police  and  fire 
departments,  the  cost  of  erecting  school-houses,  the  cost  of  public 
improvements  above  assessments  for  benefits,  the  interest  or  prin- 
cipal of  municipal  indebtedness,  and  the  like, — and  vaiy  with  the 
extravagances  or  misfortunes  in  conducting  local  governments. 
The  State  school  tax  for  1884  was  raised^  by  a  rate  of  two  -and  a 
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half  mills,  one  quarter  of  1  per  cent.  The  local  tax  for  the  same 
year  in  Newark  was  2.03  per  cent ;  in  Orange,  2.62 ;  and  in  Jersey 
Oity,  2.98.  A  uniform  rate  of  taxation  for  State  purposes  can  be 
obtained  only  on  a  ratio  of  the  tax  to  be  raised  to  the  taxable 
Taluations  in  the  State. 

But  I  need  not  pursue  this  matter  further.  As  I  understand  the 
views  of  the  majority  of  the  court,  it  is  not  claimed  that  the  act  of 
1884  provides  for  taxation  either  for  State  or  local  pur- 
poses  on  a  rule  uniform  with  that  on  which  taxes,  wSSm^BS^ 
State  or  local,  are  laid  under  the  general  tax  act  of  *^""^^  ^'^^ 
1866.  The  position  taken  is  this:  that  the  constitutional  provision 
allows  a  classification  of  pro])erty  for  taxation  under  general  laws, 
and  that,  upon  such  a  classification,  the  rule  of  uniformity  pre- 
scribed by  tne  constitution  is  complied  with  if  the  tax  be  laid  upon 
property  within  the  classification  of  an  equal  percentage,  without 
regard  to  the  rate  of  taxation  upon  other  taxaole  property  in  the 
State ;  that  local  taxes  may  be  laid  on  property  in  the  classification 
at  one  rate,  and  upon  other  property  at  a  different  rate,  and  State 
taxes  be  levied  with  the  same  diversity  in  rates,  provided  only  that 
a  uniform  rate  be  observed  in  the  tax  upon  property  within  each 
class ;  and  that  property  used  for  railroad  and  canal  purposes  may 
be  segregated  into  a  class,  and  subjected  to  taxation  at  any  rate  that 
may  be  prescribed  by  the  legislature. 

The  power  of  discrimination  asserted  in  this  proposition  may  well 
challenge  the  closest  scrutiny.  The  classification  made  oi,^^,„^^„^ 
by  the  act  of  1884  is  either  upon  the  use  which  is  made  powsr  of  dbI 
of  property,  or  upon  the  ownership  of  it.  On  the  prin-  ^'■°™^"°""  • 
ciple  adopted,  lands  used  for  agricultural  purposes,  citv  lots,  lands 
improved  or  unimproved,  timber,  mining,  or  mineral  lands,  mills, 
ana  lands  used  for  manufactuiiDg  purposes,  and  the  implements 
used  in  agriculture,  or  in  the  various  branches  of  mechanical  pur- 
suits, may  be  set  apart  in  classes,  and  taxed  at  any  variety  of  dis- 
cordant rates,  provided  uniformity  of  rate  be  observed  within  each 
particular  class.  Indeed,  the  capacity  which  lies  within  thodoctrine 
of  classification  is  aptly  illustrated  in  this  case.  A  classification 
which  sets  apart  indispensable  parts  of  the  structure  of  a  railroad 
— as  cuts,  embankments,  switches,  turn-outs,  engine-houses,  and 
freight  depots — ^from  the  main  stem,  if  beyond  the  100  feet  pre- 
scribed as  the  width  of  the  main  stem,  and  puts  those  parts  into  a 
class  to  be  taxed  separately  for  local  uses,  is  regarded  as  a  legitimate 
classification. 

The  authority  pressed  upon  the  court's  attention  with  the  most 
confidence  as  lustifyinir  this  construction  of  our  con-  _ 
stitutional  provision  is  the  decision  of  the  supreme  court  tax  cascs  com- 
of  the  United  States  in  the  State  Bailroad  Tax  Oases,  '^*^ 
reported  in  92  U.  S.  575.     The  tax  in  that  case  had  been  laid  under 
a  statute  of  Illinois  which  provided  that  the  whole  taxable  property 
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of  railroad  companies  should  be  ascertained  by  the  State  board  o£ 
equalization,  and  that  the  State,  county,  and  city  taxes  should  be 
collected  within  each  municipality  on  this  assessment  in  the  propor- 
tion the  length  of  the  road  in  such  municipality  bears  to  the  whole 
length  of  the  road  within  the  State.  The  rule  for  the  apportion- 
ment and  the  assessment  adopted  was  uniform  in  its  action  on  all 
railroad  companies,  but  was  not  uniform  with  the  methods  by  which 
other  property  was  taxed  •under  the  general  tax  laws.  The  ques- 
tion before  the  court  was  whether  this  mode  of  taxing  railroad 
companies  was  consistent  with  section  1  of  article  9  of  the  constitu- 
tion of  Illinois,  which  is  in  these  words : 

"  Section  1.  The  general  assembly  shall  provide  such  revenue  as 
may  be  needful,  by  levying  a  tax  by  valuation,  so  that  every  person 
and  corporation  shall  pay  a  tax  in  proportion  to  the  value  of  his, 
her,  or  its  property ;  such  value  to  be  ascertained  by  some  person 
or  persons  to  be  elected  or  appointed  in  such  nlanner  as  the  general 
assembly  shall  direct,  and  not  otherwise ;  but  the  general  assembly 
shall  have  power  to  tax  peddlers,  auctioneers,  brokers,  hawkers, 
merchants,  commission  merchants,  showmen,  jugglers,  innkeepers, 
grocery  keepers,  liquor  dealers,  toll-bridges,  ferries,  insurance,  tele- 
graph, and  express  interests  or  business,  vendors  of  patents,  and 
persons  or  corporations  owning  or  using  franchises  and  privileges^ 
in  such  manner  as  it  shall  from  time  to  time  direct  by  general  law, 
uniform  as  to  the  class  upon  which  it  operates." 

The  court  sustained  tue  tax  upon  the  peculiar  features  of  the 
State  constitution  which  expressly  excepted  certain  classes  of  per- 
sons and  things,  among  which  were  persons  or  corporations  owning 
or  using  francnises  and  privileges,  out  of  the  general  equality  clause, 
and  adopted  a  special  equality  clause  for  taxing  such  persons  or 
things  by  providing  that  they  should  be  taxed  in  such  a  manner  as 
the  legisiature  should  from  time  to  time  direct  by  general  law,  uni- 
form as  to  the  class  upon  which  it  operated.  Mr.  Justice  MiUer, 
in  delivering  the  opinion  of  the  court,  placed  the  decision  distinctly 
on  that  discrimination  in  the  constitutional  provision,  "  because,'' 
as  he  says,  ^Hhe  latter  part  of  the  section  in  express  terms  author- 
izes the  legislature  to  tax  persons  and  corporations  owning  or  using 
franchises  in  such  manner  as  it  shall  from  time  to  time  direct,  by 
general  law ;"  and  the  only  restriction  on  the  power,  as  applied 
to  this  class,  is  that  it  shall  oe  ^^  uniform  as  to  the  class  upon  which 
it  operates."    He  then  adds: 

^^  There  can  be  no  doubt  that  all  the  classes  named  in  this  clause 
...  are  taken  out  of  the  general  rule  of  uniformity  prescribed  by 
the  first  clause,  and  the  only  limitation  as  to  them  is  that  of  uni- 
formity as  to  the  class  upon  which  the  law  shall  operate." 

In  tnis  respect  the  constitution  of  Illinois  and  the  constitution  of 
this  State  are  totally  dissimilar.  Our  constitution  makes  no  dis- 
crimination in  the  property  which  the  legislature  has  subjected  to 
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taxation,  with  respect  to  the  rules  by  which  it  shall  be  taxed.  The 
rules  must  be  uniform,  whatever  method  may  be  adopted  in  making 
the  assessment,  and  in  the  machinery  by  which  the  tax  is  assessed, 
laid,  or  collected.  The  case  cited  is  no  precedent  for  the  construc- 
tion of  our  constitutional  provision. 

Another  precedent,  cited  with  a  great  deal  of  confidence,  is  the 
case  known  as  the  Kentucky  Railroad  Tax  Cases,  reported  in  115 
U.  S.  821  and  6  Sup.  Ct.  Rep.  57.  The  complaint  in  k„,^,^^,^^^ 
that  case  was  of  a  statute  wnich  discriminated  against  u^^Slm 
railroad  companies,  in  the  fact  that  railroad  property,  ^^"'^"^ 
though  callea  real  estate,  was  classified  by  itself,  distinct  from  other 
real  estate,  and  different  means  were  provided  for  ascertaining  its 
value  for  the  purposes  of  taxation ;  and  the  protection  of  the  four- 
teenth amendment  of  the  constitution  of  the  United  States  was 
appealed  to  for  relief.  The  court  denied  relief,  on  the  ground  that 
no  constitutional  provision  of  the  State  of  Kentucky  had  been  vio- 
lated. Mr.  Justice  Matthews,  who  read  the  opinion  of  the  court, 
puts  the  decision  on  the  ground  (to  quote  his  own  language)  that 
**  there  is  nothing  in  the  constitution  of  Kentucky  that  requires 
taxes  to  be  levied  by  a  uniform  method  upon  all  descriptions  of 
property.  The  whole  matter  is  left  to  the  discretion  of  the  legis- 
lative power,  and  there  is  nothing  to  forbid  the  classification  of 
property  for  the  purposes  of  taxation,  and  the  valuations  of  differ- 
ent methods.  The  rule  of  equality  in  respect  to  the  subject  only 
requires  the  same  means  and  methods  to  be  applied  impartially  to 
all  the  constituents  of  each  class,  so  that  the  law  shall  operate  equally 
and  uniformly  upon  all  persons  in  similar  circumstances."  This 
case  is  simply  an  elucidation  of  the  general  doctrine  that,  where  the 

{>ower  of  the  legislature  is  not  restrained  by  express  constitutional 
imitations,  the  designation  of  property  to  be  taxed  and  the  manner 
of  taxation  are  matters  within  the  discretion  of  the  legislature.  It 
is  a  precedent  irrelevant  to  the  construction  of  express  constitu- 
tional limitations  upon  the  legislative  power  of  taxation. 

Union  Pac.  R.  Co.  v,  Cheyenne,  113  U.  S.  517,  is  a  case  of  the 
same  import.  The  court  held  that  a  statute  for  assess-  AuTeoBim 
ing  and  taxing  the  property  of  railroad  and  telegraph  ■•"-'^-^ 
companies  as  a  whole,  and  distributing  it  ratably  among  the  differ- 
ent counties  and  the  several  taxing  districts  in  proportion  to  the 
number  of  miles  in  each,  was  valid.  The  tax  was  laid  in  the  Terri- 
tory of  Wyoming,  and  there  was  not  there  any  express  constitu- 
tional restraint  upon  the  power  of  taxation. 

Another  dasB  of  cases  cited  from  federal  and  State  courts  is  also 
inapplicable  to  this  subject.  I  refer  to  the  decisions  on  the 
legislative  power  of  indirect  taxation  by  taxes  on  privileges,  fran- 
chises, trades,  and  occupations,  and  excise  duties,  of  which  Society 
for  Savings  v.  Coite,  6  Wall.  594;  Head-money  Case^,  112  U.  8. 
680-594 ;  s.  c,  5  Sup.  Ct.  Rep.  247 ;  Com.  v.  Cary  Imp.  Co. ,  98 


670  STATE  BOABD  OF  ASSESSOBS  V.  STATS. 

Mass.  19 ;  Yonngblood  v.  Sexton,  32  Mich.  406 ;  New  Orleans  v. 
Eanfman,  29  La.  Ann.  283;  Sattatinny  Coal  Co.  v.  Com.,  79  Pa. 
St  109, — ^are  types.  This  branch  of  the  legislative  power  of  taxar 
tion  is  nniversally  admitted  not  to  come  within  the  equality  clauses 
in  constitutional  provisions  relative  to  taxation  upon  property; 
and,  in  constitutions  which  simply  provide  that  all  taxations  shall 
be  equal,  a  distinction  is  made  between  taxes  on  property  and  taxes 
on  f I'anchises,  occupations,  and  pursuits,  for  the  reason  that  in  prop- 
erty there  is  always  present  tne  element  of  market  value  as  the 
basis  on  which  equality  in  taxation  can  be  attained  bv  the  applica- 
tion of  a  uniform  rate  on  such  values ;  but  in  franchises,  trades,  or 
occupations  there  is  no  element  of  value  in  common,  and  hence 
the  rule  of  equality  is  not  violated  by  taxation  on  these  subjects  by  a 
rule  which  is  uniform  as  to  each  class.  The  cases  on  this  subject 
are  cited  by  Mr.  Justice  Cooley  in  discussing  the  constitutional 
provisions  of  the  several  States.  Cooley,  Tax'n  (2d  Ed.),  176- 
200,  379. 

It  may  be  remarked  that  in  State  v.  Railroad  Com'rs,  41  N.  J. 
Law,  235,  and  State  v.  Mutchler,  Id.  96,  no  constitutionsd  question 
was  raised  or  considered.  The  first  case  was  submitted  on  briefs, 
which  appear  in  the  printed  report  of  the  case,  and  neither  in  the 
reasons  nled,  nor  in  the  argument  of  counsel,  was  any  constitutional 
question  presented.  Nor  was  any  question  of  that  character  raised 
by  counsel  or  considered  by  the  court  in  the  other  case ;  and  in 
that  case  the  company  was  exempt  from  taxation  such  as  that  from 
which  it  was  relieved,  by  its  charter,  and  by  the  general  tax  act  of 
1856,  irrespective  of  the  act  of  1873.  State  v.  Township  Commit- 
tee of  Beadington,  36  N.  J.  Law.  66,  was  decided  befoi'e  the  con- 
stitutional amendments  were  adopted  or  framed. 

With  the  exception  of  the  decisions  upon  the  peculiar  language 
of  the  constitution  of  Illinois,  the  precedents  in  the  State  and  fed- 
eral courts  on  express  constitutional  limitations  upon  the  powers 
of  taxation  designed  to  sectire  equality  in  taxation  are  uniformly 
against  any  discrimination  in  taxation  upon  property.  In  Ohio  the 
constitutional  provision  is  that  ^^  laws  shall  ob  framed,  taxing  by  a 
uniform  rule  all  moneys,  credits,  investments,"  etc.,  ^'and  sQl  real 
and  personal  property  according  to  its  true  value  in  money." 

The  supreme  court  of  Ohio,  in  a  case  so  often  quoted,  in  con- 
struing the  language  "  taxing  by  a  uniform  rule,"  said  : 

^*  Taxing  b^  a  uniform  rule  requires  uniformity,  not  only  in  the 
rate  of  taxation,  but  also  uniformity  in  the  mode  of  assessment 
upon  the  taxable  valuation.  .  .  .  But  this  is  not  all.  The  uni- 
formity must  be  'coextensive  with  the  territory  to  which  it  applies. 
If  a  State  tax,  it  must  be  uniform  all  over  the  State ;  if  a  county, 
town,  or  city  tax,  it  must  be  uniform  throughout  the  extent  of  the 
territoiy  to  which  it  is  applicable.  But  the  uniforndity  in  the  rule 
required  by  the  constitution  does  not  stop  here.    It  must  be  ex- 
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tended  to  all  property  subject  to  taxation,  so  that  all  property  must 
be  taxed  alike, — eqaally, — which  is  taxing  by  uniform  rules/' 
Exchange  Bank  v.  Hines,  3  Ohio  St.  1-15. 

The  constitutional  provision  in  Wisconsin  is  ^Hhat  the  rule  of 
taxation  shall  be  uniform,  and  taxes  shall  be  levied  upon  such 

Sroperty  as  the  legislature  shall  direct."  The  charter  of  tne  city  of 
anesville  provided  for  an  annual  tax  upon  all  the  property  in  the 
city  subject  to  taxation,  not  exceeding  1  per  cent  tor  current  ex* 
penses,  and  such  additional  taxes  for  roads,  bridges,  and  the  sup- 
port of  the  poor  as  the  common  council  might  deem  necessary. 
Within  the  corporate  limits  of  the  city,  but  outside  of  the  recorded 
plat  of  the  ori^nal  village  of  Janesville,  was  a  large  quantity  of 
farming  or  agncultural  lands.     By  a  subsequent  act  the  legislature 

Erovided  that  land  used,  occupied,  or  reserved  for  agricultural  or 
orticultural  purposes  should  not  be  taxed  for  city  purposes  beyond 
one  half  of  1  per  cent ;  -nor  for  roads,  bridges,  ana  support  of 
poor  more  than  one  half  as  much  per  dollar  as  should  be  levied  for 
such  purposes  on  property  within  the  recorded  village  plat.  This 
latter  act  was  hela  to  be  unconstitutional,  as  being  m  violation  of 
the  constitutional  rule  of  uniformity.  Knowlton  v.  Supervisors 
Bock  Co.,  9  Wis.  410.  In  a  later  case  in  the  same  court  a  city 
charter  provided  for  taxation  upon  real  and  personal  property,  and 
in  one  section  gave  the  common  council  power  to  lay  and  collect  a 
tax  on  all  the  lots  and  land  in  the  city,  not  including  any  improve- 
ments thereon,  to  pay  the  city's  bonded  debt.  This  section  was 
held  to  be  in  violation  of  the  constitutional  rule  of  uniformity. 
Mr.  Justice  Lyon,  in  the  opinion  of  the  court,  said : 

^^  The  true  doctrine  unquestionably  is  that,  while  the  legislature 
may  by  law  exempt  certain  specific  property  or  classes  of  property 
from  taxation,  such  exemption,  to  be  valid  and  operative,  must  be 
absolute  and  total.  The  legislature  has  no  power  to  exempt  prop- 
erty from  one  tax,  or  from  taxation  for  one  purpose,  ana  hold  it 
liable  to  taxation  for  other  purposes ;  and  this  for  the  reason  al- 
ready indicated,  that  it  is  impossible  to  do  so  without  violating  the 
rule  of  uniformity  which  the  constitution  requires  the  legislature 
to  observe.     Hale  v.  City  of  Kenosha,  29  Wis.  599-604. 

The  supreme  court  of  the  United  States,  dealing  with  a  statute 
of  the  same  State,  empcfwering  a  city  to  lay  a  tax  for  a  particular 
purpose  on  real  estate  exclusively, — real  and  personal  estate  being 
taxed  for  other  purposes, — held  it  to  be  unconstitutional ;  and  Mr. 
Justice  Swayne,  in  the  opinion  of  the  court,  said  that  '^  it  was 
beyond  the  constitutional  power  of  the  legislature  to  make  any  dis- 
crimination. Property  must  be  wholly  exempted,  or  not  exempted 
at  all.  No  partial  exemption  or  discrimination  is  permitted.  To 
impose  certain  taxes  exclusively  upon  one  class  of  taxable  property 
is  as  much  a  discrimination  as  to  vary  the  rates  of  the  same  or 
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other  taxes  upon  different  clafises  of  property."  Oilman  v.  City 
of  Sheboygan,  2  Black,  519. 

In  a  later  case  the  same  learned  judge,  speaking  of  the  coDstitn- 
tional  .provision  of  the  State  of  Michigan  that  the  l^isbttnre  sball 
provide  a  uniform  rule  of  taxation  except  as  to  property  paying 
specific  taxes,  said : 

"  The  object  of  this  provision  was  to  prevent  nn jnst  diflcrimina- 
tions.  It  prevents  property  from  being  classed  and  taxed  as 
classed  by  different  rules.  All  kinds  of  property  must  be  taxed 
uniformly,  or  be  entirely  exempt."  Township  of  Pine  Grove  v. 
Talcott,  19  Wall.  666-675. 

The  decision  of  the  court  in  Cummings  v.  National  Bank,  101 
U.  S.  154:,  though  directed  against  systems  of  valuation  intended 
to  operate  unequally,  has  a  direct  application  to  laws  which  aiie 
so  framed  as  to  produce  that  inequality. 

These  decisions  establish  the  principle  by  which  constitutioDal 
prixciplb  roa  provisious  designed  for  the  protection  of  property  from 
oFTO?8Tmmo«.  unequal  taxation  must  be  construed.  The  endeavor  in 
ALPBovmom.'   |.jjjg  ^jjygg  jg  ^  ^^Q  constitutional  limitation  out  of  this 

rule  upon  the  words  "under  general  laws."  The  words  "general 
laws"  were  brought  into  prominence  bv  the  peculiar  provisions  of 
paraeraph  2  of  section  7  of  article  4  of  the  amended  constitntion, 
which  provides  that  the  legislature  shall  not  pass  private,  local  or 
special  laws  in  certain  enumerated  cases, — ^as,  for  instance,  regulat- 
ing the  internal  affairs  of  towns  and  counties, — but  shall  provide 
therefor  by  general  laws.  The  place  this  expression  has  in  this 
paragraph  is  totally  unlike  that  which  it  occupies  in  the  paragraph 
on  the  subject  of  taxation.  In  paragraph  2  the  only  restriction  on 
the  legislative  power  is  that  it  snail  legislate  by  general  laws ;  and, 
when  a  classification  by  a  general  law  is  once  made,  the  power  of 
the  legislature  to  legislate  over  that  class  is  unlimited.    In  para- 

fraph  12,  relating  to  taxation,  an  additional  restriction  is  added, 
'he  mandate  is  that  property  shall  be  assessed  for  taxes  under 
general  laws  and  by  uniform  rules,  at  its  true  value.  A  constrnc- 
tion  which  gives  a  controlling  effect  to  the  woitis  "  general  law' 
practically  exscinds  the  other  member  of  the  sentence ;  for,  inde- 
pendent of  the  constitutional  prescription,  it  was  an  essential  qual- 
ity of  taxation  that,  when  a  class  of  persons  or  things  was  selected 
for  taxation,  the  burden  must  be  distributed  among  the  members 
of  the  class  on  the  rule  of  uniformity. 

In  the  constniction  of  constitutions,  as  well  as  of  statutes,  it  is  a 
cardinal  principle  that  woi*ds  are  to  be  taken  in  their  natural  and 
ordinary  sense ;  and  that  every  word  shall  have  a  part,  if  po^ible, 
in  declaring  the  intention  of  the  maker.  The  words  '*unaer  gen- 
eral laws,"  in  this  paragraph,  can  have  full  scope  and  operation 
without  detracting  from  the  effect  of  the  other  words  in  it.  1 
have  already  said  that,  for  the  purpose  of  assessment  and  valuation, 
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a  the  completion  of  the  whole  procees  ( 
aod  canal  property,  the  act  of  1884  is  f 
law.  It  accomplices  the  parpose  cont 
;ioii  by  aecuriug  the  true  value  of  prope: 
lid  be  valued  inadequately.  It  fulnle  th 
ioa  in  reqairiog  the  a&sessmeDt  of  tax< 

order  that  special  modes  of  aeseesmen 
aight  produce  inequalities  in  taxation, 
to.  Bat  the  words  "  under  general  lawi 
o  control  the  whole  sentence,  of  which  tl 
overriding  a  fundamental  rule  of  couBtrui 
stmction  which  conforms  to  proper  rules, 
ire  the  object  such  constitutional  restrictL 

been  adopted  to  promote, — equality  in 
icured  only  by  the  application  of  uniform 
rty  at  the  true  valnes.  The  language  of  I 
1,  giving  words  their  natural  meaning  at 
tical  constrnction,  can  be  made  to  signify 
^age  had  been  that  property  shall  be  t 
meral  laws,  by  uniform  rules,  according 

be  possible,  bv  a  refinement  of  constru 
ning:  that  all  that  was  required  was  that 
ified  for  taxation,  and  then  taxed  by  i 

members  of  the  same  class.  But  the 
.  the  constitution,  is  given  a  complex  foru 
the  two  members  of  the  sentence  in  the 
rhich  lexicographers  define  to  signify  "  th 
itence  is  to  be  added  to  what  precedes 
Property  is  to  be  taxed  "  under  genen 

rules,  according  to  its  true  value."    Botl 

the  sentence,  "  general  laws"  and  "  uni 
lential  to  a  valid  act  of  taxation.     A  simp 

carries  with  it  at  once  that  meaning. 
i  of  this  paragraph  with  the  proviso  in  tl 
or  even  with  the  language  used  in  opinion 
[preee  a  difierent  constrnction,  will  India 
lage  and  expression  necessary  to  effect  t 
ional  provision  expressed  in  that  langoa 
his  constitutional  provision,  would  appear 
at  instrument. 

r  an  organic  law  for  taxing  property  at  its 
no  classification  except  as  a  means  of  i 
Tue  values.     Different  kinds  of  property 

rades  of  value ;  but  true  value  is  a  chan 
kinds  of  property,  and  peculiar  to  no 
it  a  class  by  itself.  The  classification  adot 
le  use  to  which  the  property  is  devoted 
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which  property  is  applied  does  not  alter  its  true  Talne.  An  en^ne 
is  of  the  same  market  value  in  the  shop  of  a  manufacturer  as  v^en 
placed  upon  a  railroad  track.  A  locomotive  movine  a  train  of  ears 
on  tlie  track  of  a  railroad  has  no  characteristic  distingnishiuff  it 
from  an  engine  moving  the  machinery  in  a  factory,  except  &at 
one  is  movable  and  the  other  is  stationary.  Passenger  care  on  a 
steam  railroad  track  have  no  characteristic  distinguishing  them 
from  passenger  cars  on  a  horse  railroad  track,  except  that  the 
former  are  more  costly  and  of  greater  value.  Horses  drawing 
boats  for  a  canal  company  have  no  characteristics  distinguishing 
them  from  horses  drawing  drays  upon  the  streets  of  a  city.  Boats 
used  in  transportation  upon  canaJs  hare  no  peculiarities  distin- 

fuishing  them  from  boats  of  the  same  build  used  in  the  carrying 
usiness  iipon  the  Passaic  and  the  Hudson.  The  docks  along  the 
Hudson  from  which  ocean  steamers  and  vessels  employed  in 
freighting  or  carrying  passengers  to  domestic  ports  sail  have  no 
characteristics  distinguishinir  them  from  the  adjacent  slips  from 
which  the  ferry-boats  of  ililroad  companies  run.  The  miles  of 
wharves  along  the  Passaic  used  for  snipping  and  dischai^  of 
freight  by  private  owners  or  navigation  companies  are  not  charao- 
terized  by  any  peculiarities  distinguishing;  them  from  the  wharves 
owned  by  the  canal  companv,  which  would  put  them  in  one  group 
for  one  rate  of  taxation  ana  the  canal  company  wharves  into  an- 
other group  for  taxation  at  another  rate. 

But  it  IS  said  that  the  property  of  these  companies  possesses 
peculiar  qualities  distinguishing  it  from  the  property  ox  private 
individuals  or  other  corporations,  in  the  fact  that  it  is 
irKCMSAaT  FOB  associated  with  and  is  necessary  for  the  exercise  of  cor- 
eoRTOiiSrB  ^'  porate  franchises,  or  of  the  business  of  operating  rail- 
FBivoBiBs.  fQads  or  canals,  and  therefore  may  be  disassociated 
from  other  property  intrinsically  of  the  same  nature,  for  a  differ- 
ent sort  of  taxation,  or  for  taxation  at  a  different  rate.  Such  a 
mode  of  taxation  is  not  taxation  oh  property  at  its  true  value.  It 
is  that  method  of  taxation  which  can  lawfully  be  resorted  to  only 
in  the  exercise  of  the  power  of  indirect  taxation,  by  taxation  upon 
franchises,  trades,  or  occupations,  and  this  act  has  none  of  the  rait- 
ures  of  such  a  mode  of  taxation.  It  is  what  its  title  imports^  taxa- 
tion of  property.  As  such,  I  think  the  mode  in.  which  it  is  exer- 
cised is  not  in  conformity  with  the  constitutional  provision. 

Mindful  of  the  great  importance  of  this  case,  and  of  the  public 
interest  in  the  question  involved,  I  have  given  the  subject  a  care- 
ful and  thoughtful  consideration.  If  my  investigation  had  left  my 
mind  in  doubt,  I  would  defer  to  the  opinions  of  my  associates. 
But  investieation  has  produced  in  my  mind  a  coiiviction  that  the 
law  is  in  violation  of  constitutional  restrictions,  so  strong  that  I 
cannot  yield  my  judgment  to  the  opinions  of  others.  The  taxa- 
tion imposed  is  said  to  be  an  equitable  and  fair  method  of  taxing 
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these  companies.  It  probably  is,  and  tlie  law  has  been  executed 
by  the  board  of  assessors  with  a  commendable  regard  to  fairness. 
[But  it  is  not  the  equity  or  fairness  of  the  system,  but  the  legisla- 
tiye  power  to  tax  by  tnis  method,  that  is  brought  before  the  court 
for  decision. 

A  faulty  constmction  of  a  statute  does  a  wrong,  but  the  injury 
is  temporary.  The  statute  may  be  altered  or  repealed.  The  con- 
struction ot  constitutional  law  is  not  fol*  a  day  or  an 
occasion,  and  the  introduction  of  an  erroneous  princi-  ^SSS^h^' 
pie  of  construction  is  an  abiding  wrong  that  will  work  mnAJuiSr^' 
incalculable  mischief.  £yery  citizen  holds  his  rights 
and  his  property  under  the  protection  of  the  constitution,  and  is 
interested  tnat,  at  all  times  and  upon  eyery  occasion,  sound  rules 
of  constitutional  constmction  shall  be  laid  down  and  adhered  to. 
In  the  construction  of  the  constitutional  proyision  eyery  citizen 
haying  property  has  a  direct  interest.  It  is  a  part  of  the  organic 
law,  adapted  to  be  a  barrier  a^inst  injustice  by  unequal  taxation. 
The  construction  proposed  to  oe  put  upon  it,  in  effect,  eradicates  it 
from  the  constitution,  and  puts  the  power  of  taxation  where  it 
was  before  the  amendment  was  adopted,  and  eyen  enlarges  the 
power  of  selection  and  classification  beyond  the  limits  imposed  by 
settled  principles  of  taxation.  The  right  to  classify,  and  to  sub- 
ject property  to  taxation  in  classes  at'such  rates  and  for  such  pur- 
poses as  the  legislature  may  will,  affects  property  of  eyery  descrip- 
tion and  ownership  in  the  State.  By  this  act  it  is  applied  to  the 
property  of  the  prosecutors ;  but  who  may  foretell  to  what  pur- 
poses or  to  what  property  this  doctrine  of  classification  may  be 
extended  in  the  future  ? 

For  these  reasons,  I  shall  yote  to  affirm  the  decision  below. 

Dixon,  J.  (partially  concurring,  partially  dissenting^. — ^Under 
"  An  act  for  the  taxation  of  railroad  and  canal  property,"^  approyed 
April  10,  1884,  taxes  were  levied  in  that  year  upon  all  fach. 

property  used  for  railroad  or  canal  purposes  under  a  franchise  in 
this  State.  The  Central  B.  Co.  of  New  Jersey  and  33  other  rail- 
road and  canal  companies  sued  out  writs  of  certiorari  to  review 
the  assessments  thus  made,  and  thereupon  the  supreme  court  held 
the  act  to  be  unconstitutional,  and  for  that  reason  set  aside  the 
taxes.  Writs  of  error  were  tnen  brought  on  behalf  of  the  State, 
and  the  records  are  now  before  us.  Although  it  is  within  the 
province  of  this  court,  on  writ  of  error,  not  only  to  reverse  or 
affirm  the  judgment  brought  up,  but  also,  in  case  of  reversal,  to 
render  sucn  judgment  as  should  have  been  entei'ed  below,  if  the 
necessary  facts  have  been  settled,  yet  upon  the  argument  the  court 
confined  the  present  inquiry  to  tiie  question,  in  substance,  whether 
the  jud^ents  of  the  supreme  court  should  stand. 

Tne  defendants  in  error  insist  that  the  statute  is  invalid,  because 
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it  violates  fundamental  principles  which  mast  be  observed  in 
every  exercise  of  the  taxing  power,  because  it  does  not  conform 
to  paragraph  12,  §  7,  art.  4,  of  the  State  constitution,  and  because 
it  infringes  the  fourteenth  amendment  of  the  constitution  of  the 
United  States. 

The  general  principles  of  taxation  need  but  slight  notice.  It  is 
onmuL  PRoi-  laid  down  that  the  power  to  tax  belongs  to  the  legisla- 
SoM.  *'"^^"  ^YiTQ  and  its  agents  exclusively ;  and  that  the  courts,  in 
the  absence  of  constitutional  restriction,  have  no  control  over 
its  exercise  beyond  seeing  that  the  will  of  the  legislature  is  en- 
forced. By  this  is  meant,  not  that  the  power  of  taxation  is  a  lim- 
itless power,  but  only  that  the  legislative  authority  over  the  sub- 
ject— taxation — is  absolute.  Taxation  is  a  thing  capable  of  defini- 
tion, the  boundaries  of  which,  in  our  system  of  government,  are 
to  be  ascertained  from  the  history  of  the  English  and  American 
people ;  but  over  the  area  thus  determined  the  will  of  the  legisla- 
ture is  the  supreme  law.  No  doubt,  impolitic  or  unjust  taxes 
may  be  levied,  but  the  only  remedy  for  such  impositions  is  by 
appeal  to  the  legislature.  The  courts  may  decide  whether  anv 
particular  exaction  is  a  tax  or  not ;  but,  if  found  to  be  a  tax  sucn 
as  they  whose  institutions  we  inherit  recognized  as  coming  within 
the  range  of  the  taxing  power,  it  is  the  duty  of  the  judiciary  to 
uphold  the  levy,  regardless  of  their  own  views  of  its  wisdom  or 
equity.  The  struggle  for  fairness  of  taxation  must  remain  in  the 
pariiamentaiy  arena,  except  as  it  may  be  removed  to  some  other 
sphere  by  constitutional  provision. 

With  regard  to  the  present  law,  nothing  has  been  urged  against 
it  on  the  general  principles  of  taxation  which  may  not,  with 
equal  force,  be  urged  against  it  on  the  words  of  our  constitution, 
except  the  assertion  that  the  legislature  cannot  authorize  a  levy  to 
be  made  without  first  determining  how  much  is  needed  for  gov- 
ernmental purposes,  and  confining  the  levy  to  that  sum.  I  know  of 
nothing  in  the  history  of  taxation  which  gives  countenance  to  this 
claim,  and  therefore  pass  on  to  consider  the  constitutional  restric- 
tions. 

The  State  constitution  declares  that  '^  property  shall  be  assessed 
DscLARAnom  for  taxcs  uudor  general  laws  and  by  uniform  rules, 
nrrunoN.  *^"'  according  to  its  true  value."  It  is  clear  that  the  case 
in  hand  is  subject  to  this  provision ;  that  it  is  one  wherein  prop- 
perty  is  assessed  for  taxes.  This  is  manifest  both  from  the  title 
of  the  statute,  ^'  An  act  for  the  taxation  of  railroad  and  canal  prop- 
erty," and  from  the  body  of  the  law,  by  which  the  ownership  or 
possession  of  property  is  made  the  sole  ground  for  and  measure 
of  assessment.  It  is  necessary,  therefore,  to  ascertain  the  meaning 
of  this  constitutional  clause. 

The  sentence  does  not  import  that  all  the  .property  within  the 
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jurisdiction  of  the  taxing  body  must  be  asBeesed.  Such  an  aim 
has  never  been  deemed  attainable  by  theorists ;  such  coHBTBucnoir 
an  object  has  never  been  sought  after  bv  the  legislature  o'"™"*^*^- 
of  this  State ;  such  an  interpretation  nas  never,  by  any  branch  of 
the  government,  been  put  upon  the  provision,  and  its  language 
does  not  fairly  support  such  a  meaning.  This  clause  was  in- 
grafted upon  our  organic  law  by  amendment  adopted  September  7, 
1875,  when  it  was  still,  as  it  long  has  been  and  yet  is,  an  open 
question  among  political  economists  how  taxes  should  be  distribut- 
ed over  property  so  that  their  burdens  may  be  borne  by  those  best 
fitted  to  sustain  them;  and  it  is  reasonable  to  suppose  that,  if 
there  had  been  entertained  a  design  to  settle  this  question  by  con- 
stitutional edict,  the  design  would  nave  been  plainly  declared.  But 
such  an  intention  cannot  be  made  apparent  on  tne  face  of  this 
amendment  without  adding  to  it  a  word  the  importance  of  which 
the  framers  could  not  have  overlooked.  "  Property "  and  "  all 
property"  ai*e  not  interchangeable  terms,  and  we  are  not  war- 
ranted in  substituting  one  for  the  other.  The  whole  nurpose  of 
the  sentence  appears  to  be  to  define  the  mode  in  whicn  property 
shall  be  dealt  with  when  it  is  assessed  for  taxes.  It  requires  three 
thin^  in  such  assessments :  first,  that  they  shall  be  made  under  sen- 
erallaws;  secondly,  that  they  shall  be  made  by  uniform  rules; 
thirdly,  that  they  shall  be  made  according  to  the  true  value  of 
the  property  assessed.  The  signification  of  these  three  clauses  will 
afford  us  the  proper  tests  of  the  validity  of  the  statute  under  review. 

First.  What  are  general  laws?  Since  the  expression  ^^  general 
laws"  became  prominent  in  our  theories  of  constjitutional  con* 
struction,  it  has  been  on  all  hands  agreed  that  a  law  operating 
equally  throughout  the  State,  and  embracing  all  of  a 
group  of  objects  which  naturally  form  a  class  by  them- 
selves, or  which  are  fairly  classified  by  the  legislature  for  legis- 
lation touching  the  basis  of  classification,  is  a  general  law,  Tnis 
principle  was  enunciated  by  the  chief  justice  in  Van  Eiper  v. 
I^arsons,  40  N.  J.  Law,  1,  and  is  now  firmly  imbedded  m  our 
jurisprudence.  For  present  purposes,  the  phrase  ^'general  laws" 
needs  no  further  definition. 

Secondly.  What  are  uniform  rules  for  the  assessment  of  prop- 
erty ?  In  Stratton  v.  Collins,  43  N.  J.  Law,  562,  it  was  saia  that 
this  clause  requires  that  the  same  imposition  should  be  made  upon 
all  the  taxable  property  in  the  township  for  township 

gurposes,  in  tlie  county  for  county  purposes,  and  in  the  SSSSJ^^SuiS 
tate  for  State  purposes.  This  statement,  although  Sir.  '^"*" 
sufficiently  exact  for  the  case  then  before  the  court, 
is  broader  than  the  constitution  seems,  on  reflection,  to  demand. 
The  expression  "  uniform  rules  "  is  not  of  wider  import  than  the 
expression  ^^  general  laws ;"  and  if  the  latter  may  be  confined  to  a 
24  A.  &  E.  B.  Ca8.-^7 
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class,  with  equal  propriety  may  the  former.  Indeed,  strictly 
speaking,  a  prescript  may  be  a  uniform  mie,  without  prevailing 
over  even  a  class ;  for  it  would  be  a  rule  if  deseed  for  the  gov- 
ernment of  a  single  individual ;  and  if  desicpea  for  the  govern- 
ment of  more  than  one,  could  be  called  a  uniform  rule.  But  such 
an  interpretation  would  be  too  narrow  for  this  constitutional  phrase. 
Its  collocation  with  the  words  ^^  general  laws  "  indicates  that  it  was 
to  have  a  corresponding  meaning,  and  the  whole  sentence  becomes 
harmonious  by  holding  that  it  requires  the  same  regulations  to 
be  applied  to  everv  member  of  each  class  which  the  general  laws 
i*ecognize  or  establish.  This  signification  of  the  word  '^  uniform  " 
is  conmion.  Thus  the  laws  of  nature  are  uniform,  although  none 
of  them  is  universal,  and  many  operate  in  single  classes  onhr.  The 
same  idea  is  well  Ulnstrated  in  the  practice  of  the  IJnitea  States 
government.  The  federal  constitution  provides  that  all  dnties, 
imposts,  and  excises  shall  be  uniform  throughout  the  United 
State  ;  yet  these  taxes  have  always  been  levied  in  divers  methods 
and  amounts  upon  the  different  classes  of  property  and  business. 
So  it  empowers  Congress  ^^  to  establish  a  uniform  rule  of  naturali- 
zation, and  uniform  laws  on  the  subject  of  bankruptcies,  throughout 
the  United  States."  Bat  various  rules  of  naturalization  have 
been  prescribed  and  maintained  without  question,  for  distinct 
classes  of  aliens,  as  widows,  minors,  soldiers,  seamen,  and  those  re- 
siding here  before  specified  dates ;  and  the  laws  for  the  bankruptcy 
of  bankers  and  traders  have  differed  from  those  concerning  other 
persons.  This  diversity  in  uniformity  can  rest  only  on  the  right 
to  classify.  The  same  import  is  expressly  affixed  to  the  word  in 
the  constitutions  of  Pennsylvania  and  Illinois,  which  enjoins  uni- 
formity in  each  class  only ;  but  it  is  held  to  be  implied  with  equal 
force  m  the  constitution  of  Wisconsin,  under  the  provision  that 
"  the  rule  of  taxation  shall  be  uniform."  Wisconsin  Cent.  R  Co. 
V.  Taylor  Co.,  62  Wis.  37 ;  s.  c,  8  N.  W.  Rep.  833,  Similar  views 
of  the  meaning  of  the  term  are  expressed  in  Youngblood  v.  Sex- 
ton, 32  Mich.  406. 

The  third  clause  of  the  provision,  that  property  shall  be  assessed 
^— -w-  ^^^  taxes  according  to  its  true  value,  excludes  an  assess- 
^ooBoiNo  TO  ment  according  to  cost,  number,  weight,  measure,  fine- 
TEui  ▼ALU*      ^^^  ^^  ^^y  other  standard  except  true  value, — that  is, 

the  value  which  it  has  in  exchange  for  money, — and  requires  that 
the  tax  exacted  from  each  person  owning  or  possessing  property  of 
the  class  assessed  shall  bear  the  same  proi)ortion  to  the  whole 
amount  of  taxes  exacted  from  all  persons  naving  property  of  that 
class  as  the  true  value  of  each  one  s  classified  property  bears  to  the 
true  v^lue  of  all  the  property. 

With  these  explanations  of  the  constitutional  provision,  we  come 
to  examine  the  statute  in  question. 
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This  enactment  is  susceptible  of  two  interpretations :  one,  as 
being  designed  to  authorize  a  single  annual  tax,  levied  imBPRnAnov 
upon  all  property  in  the  State  used  for  railroad  or  canal  ^  «ato»»- 
purposes  under  a  franchise ;  the  other,  as  being  designed  to  author* 
ize  such  a  tax  for  the  direct  use  of  the  State,  and  also  an  annual 
tax  for  each  taxing  district  to  be  levied  upon  so  much  of  the  real 
estate,  used  for  raflroad  or  canal  purposes  m  each  district,  as  is  de- 
scribed in  subdivision  2  of  section  3  of  the  statute.  A  perusal  of 
section  12  shows  that  while  the  whole  sum  chargeable  in  each  year 
against  any  company  is  made  a  unit  for  the  purpose  of  collection, 
constituting  a  single  lien, — a  single  debt, — recoverable  by  a  single 
actton,  yet  up  to  the  point  of  ascertaining  what  each  company  shall 

Say  for  the  use  of  the  State  and  what  K>r  the  use  of  each  taxing 
istrict  in  which  its  property  lies,  the  processes  of  assessment  are 
distinct,  or  at  least  quite  distinguishable.  The  court  is  therefore 
at  liberty  to  adopt  whichever  view  of  the  act  will  most  accord  with 
the  constitution  and  effectuate  the  legislative  purpose  to  tax. 

Let  us  consider,  first,  the  law  as  one  to  impose  a  tax  for  the 
State,  and  a  separate  tax  for  each  district.    With  re-  giPAR^n  tax 
gard  to  the  State  tax,  the  law  provides  for  a  board  of  ^^  **^"- 
assessors,  and  directs  these  ofScers  to  ascertain  the  true  value  of  all 
property  used  for  railroad  and  canal  purposes,  of  each  railroad  and 
of  each  canal  company  in  this  State,  including  its  franchises,  and 
embracing  in  the  term  "  company  "  not  only  corporations,  but  also 
individuals  and  associations  owning  or  operating  railroads  or  canals 
under  a  franchise ;  and  it  imposes  an  annual  tax  of  one  half  of  1 
per  centum  of  such  value  upon  each  company.    These  are  the  es- 
sential features  of  the  assessment.    The  act  contains,  besides,  some 
instructions  as  to  the  mode  of  asscertaining  true  value,  and  of 
claiming  and    allowing  deductions  for  debt^  etc.;  but  these  are 
only  subsidiary  to  the  main  design ;  and,  if  in  themselves  mislead- 
ing or  unconstitutional,  can  be  rectified  or  disregarded  under  that 
provision  of  the  act  which  requires  the  supreme  court  to  correct 
assessments  appearing  to  have  been  made  upon  erroneous  princi- 
ples or  for  improper  amounts.     If,  therefore,  these  essential  fea- 
tures of  the  law  are  consistent  with  the  constitution,  the  law  is 
valid,  and  this  tax  can  be  maintained,  either  as  it  was  levied  by  the 
assessors,  or  as  it  may  be  modified  by  the  supreme  court.    ib  the 
law,  then,  with  reference  to  these  features,  constitutional  ?    The 
property  to  be  assessed  is  all  property  used  for  railroad  purposes 
and  all  property  used  for  canal  purposes.    This  is,  in  my  ]ud^ 
ment,  legitimate  classification.    It  is  true  that  things  used  for  rau- 
road  and  canal  purposes  are  not  in  essence  different  from  such 
things  when  put  to  other  uses.     But  this  classification  of  property 
neeonot  rest  upon  the  essence  of  things.    The  use  made  of  them 
foyns  as  just  nnd  as  common  a  basis  oi  classification  as  does  their 
essence.     So  prominent  in  the  very  conception  of  property  is  the 
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use  of  things  that  it  would  be  sin^lar  if  prooerty,  as  such,  had  not 
been  often  classed  upon  that  basis.  Accordingly,  we  find  in  our 
crimes  acts,  execution  acts,  tax  acts,  and  other  statutes,  that  the  use 
for  which  property  is  hela  is  constantly  made  the  ground  for  legis- 
lation concerning  it.  It  would  be  a  waste  of  time  to  particularize 
the  instances.  As  long  as  railroad  and  canal  corporations  have 
existed  in  this  State,  the  property  employed  by  them  under  their 
franchises  has  been  placed  apart  from  other  property  for  both  tiie 
method  and  the  amount  of  taxation.  The  same  custom  has  pre- 
vailed elsewhere,  and  has  received  the  approval  of  the  highest  judi- 
cial authority.  Said  the  court  in  the  Kentucky  Kailroad  Tax 
Oases,  116  TJ.  S.  321 :  "  The  right  to  classify  railroad  property  as 
a  separate  class,  for  pui*po8es  of  taxation,  grows  out  of  the  inherent 
nature  of  the  property  and  the  discretion  vested  by  the  constitu- 
tion of  the  State  in  the  legislature."  Inasmuch,  therefore,  as  the 
law  is  to  prevail  everywhere  in  the  State,  and  also  relates  to  entire 
classes  of  property,  it  meets  the  requirement  that  laws  for  the  as- 
sessment of  property  shall  be  general. 

'the  law  also  directs  that  the  assessments  upon  these  classes  of 
property  shall  be  made  by  uniform  rules,  according  to  the  true 
Tax  upov  bail,  value  of  the  pi*operty.  Its  simple  mandate  is  that  each 
BOAOFBANCHI8B  (jompauy  shdll  pay  an  annual  tax  equal  to  one  half  of  1 
per  centum  of  tne  true  value  of  its  property  used  for  railroad  or 
canal  purposes,  including  its  franchises.  Some  objections  have 
been  interposed  to  the  inclusion  of  railroad  franchises,  to  the  eSect 
that  they  are  not  property,  and  that  they  have  no  exchange  value, 
since  similar  franchises  may  be  acquired  by  any  persons  organizing 
under  the  general  railroad  law.  It  suffices  to  say  that  this  act  im- 
poses no  tax  upon  fi^anchises,  but  merely  requires  that  they  shall 
be  considered  in  ascertaining  the  value  of  the  property  assessed. 
The  franchises  intended  are  but  the  legal  privileges  which  the  com- 
pany  enjoys  in  the  use  of  its  property,  and,  of  course,*  therefore, 
should  not  be  disregarded  in  determining  what  that  property  is 
worth  to  its  present  possessor,  and  would  be  worth  to  any  other 
poesessor  having  the  same  privileges ;  and  their  importance  is  by 
no  means  destroyed  because  any  other  person  who  can  obtain  the 
same  kind  of  property  may  use  it  in  tne  same  manner.  The  im- 
position of  the  tax  of  one  lialf  of  1  per  cent  is  in  compliance  with 
the  constitution. 

Let  us  now  turn  to  the  local  tax.  Concerning  this,  the  law 
DcTT  or  A881U-  directs  (section  3)  that  the  board  of  assessors  shall  as- 
^LL  TAX  ^  certain  separately  (1)  the  length  and  value  of  the  main 
stem  of  each  railroad,  and  of  tbe  water-way  of  each  canal ;  the 
term  '^  main  stem ''  to  include  the  road-bed,  not  exceeding  100 
feet  in  width,  with  its  rails  and  sleepers  and  depot  buildings  used 
for  passengers  connected  therewith;  the  term  ^^ water-way ''  to 
include  the  towing-padi  and  the  berme-bank ;  (2)  the  value  of  the 
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other  real  estate  used  for  railroad  or  canal  purposes  in  each  taxine 
district  in  this  State ;  (3)  the  value  of  all  the  tangible  personsu 
property  of  each  railroad  and  of  each  canal  company ;  (4)  tne  value 
of  the  franchise.  It  further  provides  (section  6)  that,  whenever 
in  any  taxing  district  there  shall  be  several  branch  lines  of  railroad 
belonging  to  or  controlled  by  one  company,  the  assessors  shall 
designate  one  of  said  lines  as  me  main  stem,  and  the  value  of  the 
othera  shall  be  included  in  the  separate  valuation  provided  for  in 
subdivision  2  of  section  3.  It  then  enacts  (section  12)  that  each 
company  shall  pay,  in  addition  to  said  tax  of  one  half  of  1  per 
cent,  a  tax  at  the  local  rate,  as  fixed  and  assessed  for  county  and 
municipal  purposes  upon  other  property  in  each  taxing  district, 
upon  tne  valuation  of  its  property  m  the  several  taxing  districts, 
separately  valued  and  assessed  under  the  provisions  of  subdivision 
2  in  section  3  of  the  act,  which  tax  shall  also  be  computed  by  the 
State  board  of  assessors ;  but  the  last-mentioned  rate  shall  m  no 
case  exceed  1  per  cent  of  the  valuation  of  the  propei'ty  valued 
under  the  provisions  of  subdivision  2  of  section  3.  This  tax, 
when  collected  by  the  State,  is  to  be  transmitted  to  the  several 
taxing  districts  for  their  local  uses. 

The  first  question  here  again  arising  is  whether  the  law  for  the 
imposition  ox  this  tax  is  general ;  whether  it  embraces  gbouullitt  of 
entire  classes  of  property.  In  making  the  assessment,  ™*  ^^• 
the  property  to  be  valued,  and  upon  the  valuation  of  which  the  tax 
is  to  be  computed,  is  that  described  in  subdivision  2,  exclusive  of 
the  property  mentioned  in  the  other  subdivisions.  Is  such  prop- 
erty capable  of  being  regarded  as  a  class  or  classes  of  property  ? 
There  must  be  conceded  to  the  legislature  a  large  discretion  on  the 


subject  of  classification,  and  the  ; 


udiciary  has  no  right  to  thwart 


its  reasonable  exercise.  But,  with  this  in  mind,  I  have  not  been 
able  to  find  any  fair  basis  on  which  the  property,  thus  submitted 
to  special  taxation  for  local  uses,  can  stand  as  a  class  by  itself. 
How  does  the  main  stem  of  a  railroad,  to  the  width  of  100  feet, 
differ,  as  a.  class  of  property,  from  the  main  stem  lyinff  beyond 
that  width  ?  On  what  principle  are  passenger  depots  ranked  with 
the  main  stem,  and  freight  depots,  water-tanks,  and  all  the  other 
necessary  adjuncts  of  a  railroad  excluded?  What  stamps  the 
locks  and  berme-banks  of  a  canal  with  one  character,  and  its  planes 
and  feeders  with  another?  Or  how  can  the  mere  desimation  of 
one  branch  line  of  railroad  as  a  main  stem  cause  it  to  differ  from 
other  branch  lines  controlled  by  the  same  company  in  the 
same  district  ?  How  will  you  describe  or  conceive  of,  as  classes  of 
property,  groups  so  segregated  ?  The  divisions  thus  constituted  by 
the  legislature  seem  to  me  to  be  defined  by  no  substantial  distinc- 
tions, out  to  be  purely  arbitrary  or  fanciful,  and  a  law  which  deals 
with  them  exclusively  is  special  and  not  general. 

That  feature  of  the  statute  which  limits  the  tax  for  local  uses  to 
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tax  on  other  property  ex 
1  aasailed.  Bot,  in  my  jndj 
ermiaeible,  provided  the  ] 
If.  Ab  before  stated,  the  ( 
district,  the  same  rules  of 
f  the  Bame  class.  It  is  not 
under  the  act,  be  asseeeed  a 
•ty  on  acconnt  of  which  i 

the  statute  is  that  the  p 
1  be  Tsloed  separately  f  roix 
one.  For  the  purposes  o; 
neans  to  an  end ;  the  end 
«d  and  canal  property ;  anc 
:  act  itself  mnst,  if  necessar 
sake  of  the  more  important 
B,  the  ralnation  of  this  segre 
rery  basis  on  which  the  ti 
>e  disregarded  without  ov 
arises,  whether  the  true  vi 

by  any  process  of  estima 
Btem  of  the  railroad,  the  w: 
nnder  which  alone  the  pr 
appears  to  be  a  eeriouB  ont 
latter,  because,  for  the  reaE 
provides  for  the  local  tax 
nn  const!  tntional.  If  the  i 
lin  the  true  value  of  all  th( 
tl  pnrposes  in  each  taxing  d 
leviea  thereon  by  nniforr 
alae,  the  difficulties  here  st 
iroperty  designated  would 
lue  could  have  been  deten 
I  system  to  which  it  pertair 
3w  of  the  statute  thus  far  ( 
r  as  it  directs  a  tax  of  ont 
lid,  and  so  far  as  it  directE 
I  are  no  insuperable  obeta 
IX  without  the  other,  and 
'gnment  as  attending  upon 
nil  disappear  if  the  local  ts 
t  might  be  interpreted  as 
ze  a  single  tax  to  be  leviet 
'  in  the  State  used  for  railroi 
[IX,  when  collected  by  the  Si 
ises,  and  in  part  be  distribn 
I  uses.  If  tne  law  can  be  i 
lis  design,  it  is  onr  duty  to 
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terpretation  the  legislative  scheine  wnald  be  that  the 
d  aecertaiD  the  trne  ralne  of  all  property  need  for 
lal  purpoees ;  that  thej  shoald  also  ascertain  the  tme 
>ropert7  inclnded  in  snbdiTisipn  2  of  Bection  3;  that 
ben  determine  how  mnch  nione;  would  enable  the 
a  for  itself  one  half  of  1  per  cent  of  the  valae  of 
tj,  and  to  pay  over  to  each  taxing  district  an  asceN 
;ntage  of  the  valne  of  anch  part  of  that  property 
I  district  as  is  described  in  enbdiridon  S.  So  far  the 
iw  would  not  transgress  the  oonatitntion.  Consider- 
rty  to  be  assessed  as  the  whole  property  osed  for  rail- 
>nrpo&eB,  the  valoation  of  the  designated  portions  of 
might  be  regarded  as  made  only  in  order  to  aid  in 
le  gross  sam  to  be  raised,  and  in  distribatine  it  when 
1  if  the  law  had  then  directed  or  permitted  the  as- 
lis  gross  earn  upon  the  property  assessed  by  nniform 
igto  the  tme  value  of  the  property,  it  might  have 

Bnt  it  does  not  permit  Bnch  an  aaaeSBment.     It  re- 

to  be  apportioned  among  the  several  companies,  not 
le  valne  of  each  company's  property  as  classified  and 
inly  in  part  according  to  that  value,  and  in  part  ac- 
i  ralne  of  a  portion  arbitrarily  selected  from  that 
t  the  inevitable  resalt  is  that  toe  tax  exacted  from 

does  not  bear  the  same  proportion  to  tfae  whole  tax 
f  its  classified  property  bears  to  the  value  of  all  the 
le  claas. 

3  this  eoclnnsion  :  The  total  valuation  of  all  the  prop- 
te  osed  for  railroad  and  canal  pnrposes  is  $190,437,998. 
levied  is  |1,2T3,670,  which  is  eqnal  to  $6.68  on  each 
valnation  of  all  the  property  of  the  Central  S.  Co. 
«d  or  canal  purposes  is  $38,756,838.    Its  whole  tax 

is  $271,840,  which  is  eqnal  to  $7.01  on  each  $1000. 
I  of  all  the  property  of  the  Easton  &  Amboy  It.  Co. 
lad  and  canal  purposes  is  $8,638,062.  Its  whole  tax 
is  $53,115,  which  is  equal  to  $6.15  on  each  $1000. 

of  all  the  property  of  the  New  York,  Sasqnehanna 
.  Co.  used  for  raihoad  or  canal  purposes  is  $4,893,428. 
nnder  the  act  is  $25,195,  which  is  equal  to  $5.15  on 

epancies  in  the  rates  of  taxation  do  not  spring  from 
he  aseessore,  but  ore  necessitated  by  the  statute  itself ; 
i  of  rational  construction  can  conform  the  act  to  any 
iment  which  will  obviate  them,  if  the  whole  sum 
linst  each  company  is  treated  as  an  entire,  indivisible 
ifore,  the  coart  were  shut  up  to  this  interpretation, 
■nstrained  to  hold  the  whole  tax  invalid,  because  as- 
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that  counsel  wonid  be  heard  on  two  qneetions,  viz. :    (1)  whether, 
if  the  act  of  1884:  be  invalid,  there  is  any  lawful        Qumnom 
method  of  assessing  taxes  upon  said  companies  in  ref-        «ta«i>. 
erence  to  the  subjects  of  taxation  mentioned  in  the  act ;  and  (2) 
whether  the  act  of  1884  is  constitutional. 

In  order  to  answer  the  first  question  the  course  of  le^slation  in 
this  State  on  the  subject  of  taxation  of  corporations  of  tnis  charac- 
ter should  be  considered.  In  the  infancy  of  this  class  of  corpora- 
tions, when  struggling  for  existence,  the  amount  of  the  tax  they 
were  required  to  pay  into  the  State  treasury  was  smaller ;  the  State 
favored  them  by  limiting  the  annual  tax  to  be  paid  by  such  cor- 
porations to  the  one  half  of  1  per  cent  on  the  cost  of  their  respec- 
tive roads.  This  tax  was  for  State  purposes,  and  they  were  not 
assessed  for  local  taxes.  The  wide  and  liberal  policy  adopted  by  the 
State  was  founded  in  paH  on  the  fact  that  the  enterprises  in  which 
such  companies  were  engaged  were,  at  that  time,  ot  doubtful  suc- 
cess, and  m  part  on  the  l^lief  that,  if  successful,  they  would  con- 
tribute vastly  to  the  public  good.  As  time  progressed,  these  cor-> 
porations  extended  their  business  operations,  and  acquired  additional 
property,  often  of  great  value,  until  in  some  sections  of  the  State, 
especially  in  the  cities,  the  exemptions  from  local  taxation  became 
60  fipreat  as  to  incumber  the  property  of  citizens  liable  to  be  taxed 
with  a  heavy  burden. 

To  prevent  injustice  arising  from  inequalitv  of  taxation,  and  to 
equalize,  as  far  as  possible,  the  public  buraens,  the  purposis     or  ^ 

legislature,  on  the  second  dajr  of  April,  1873,  passed  an  ^^' 
act  the  avowed  object  of  which  was  to  establish  just  rules  for  the 
taxation  of  rdlroad  property.  This  act  made  a  radical  change  in 
the  system.  It  provided  not  only  that  railroad  companies  should 
»ay,  upon  the  cost,  equipment,  and  appendages  of  their  roads,  a 
Itate  tax  at  such  rate  as  had  been  before  fixed  by  law,  but  also, 
,  upon  all  real  property  of  such  companies  owned  by  them  (except- 
ing the  main  stem,  not  exceeding  100  feet  in  widtbV  a  county  and  I ; 
municipal  tax  for  the  benefit  of  the  counties,  townsnips,  and  cities 
of  the  State,  respectively,  where  the  same  were  situated,  after  the 
rate  of  1  per  cent ;  exempting,  however,  from  such  tax,  land  not 
exceeding  10  acres  lying  in  one  parcel  at  the  termdni  of  the  re- 
spective roads.  The  law  of  1873  was  passed  before  the  adoption 
of  the  constitutional  amendment  in  reference  to  taxation,  and  i 
therefore  its  validity  cannot  be  wholly  tested  by  the  same  stand-  1 1 
ard  as  the  act  of  1884.  But  upon  the  question  now  under  consid- 
eration, viz.,  whether,  if  the  act  of  1884  be  invalid,  there  is  any 
lawful  method  in  the  act  of  1873  of  making  the  assessments  on  the 
subjects  of  taxation  mentioned  in  the  act  oi  1884,  it  is  sufficient  to 
remark  that,  although  based  on  the  same  general  principle  as  the 
act  of  1884,  yet,  inasmuch  as  by  the  act  of  1873  the  assessment 
was  to  be  made  on  cost,  and  not  on  true  value,  as  the  constitutional 
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amendment  preecribeSy  the  act  of  1873  will  not  sustain  these 
assessments. 

On  the  same  day  that  the  act  of  1873  was  approved,  the  then 
▲OT  or  uvBL  governor  signed  what  is  termed  the  general  railroad  lav, 
the  nineteenth  section  of  which  provides  that,  after  any  railroad 
constrncted  under  that  act  should  be  in  operation,  the  corporation 
owning  it  should  pay  to  the  State  treasurer  a  tax  of  one  half  of  1 
per  cent  annually  on  the  cost,  equipment,  and  appendages  of  said 
road-bed,  and  also  pay  such  other  taxes  as  might  oe  as^ssed  from 
time  to  time  by  general  law,  applicable  to  all  railroads  over  which 
the  legislature  should  have  power  for  that  purpose,  and  that  such 
railroads  should  be  taxed  for  the  value  of  their  real  estate  (except 
the  road-bed  of  100  feet  in  width),  and  on  personal  property,  as 
then  taxed  in  the  cities  or  townships  where  it  should  lie. 

The  act  of  1876  providing  for  State  taxes  on  railroads  was 
passed  after  the  adoption  of  uxe  constitutional  amendment  This 
Aor  or  UML  act  is  almost  identical  with  the  act  of  1873.  The  chief 
object  of  the  act  of  1876  seems  to  have  been  to  make  the  evstem 
of  railroad  taxation  conform  to  the  constitutional  amendmeut  that 
took  effect  in  1875,  which  prescribed  th$it  the  assessment  should 
be  on  true  value  instead  of  on  cost.  Where  the. acts  of  1873  and 
1876  did  not  conflict,  the  former  stood ;  and  under  those  two  acts 
both  the  State  and  local  taxes  on  railroad  propertv  in  this  State 
were  assessed  and  collected  up  to  the  enactment  of  the  law  of  1884. 

Upon  an  examination  of  tnose  acts,  in  comparison  with  that  act 
of  1884,  it  will  be  seen  that  they  are  grounded  on  the  same  gene- 
y^^  ral  principle.    If  the  act  of  1884  be  unconstitutional, 

«RouiiDSD  OK  so  is  the  act  of  1876,  and  these  assessments  cannot, 
therefore,  be  upheld  under  the  act  of  1876.  Neither 
can  they  be  supported  by  the  general  law  of  1866,  because  that  law 
has  no  i*eference  to  taxation  on  railroad  and  canal  property.  If 
the  act  of  1884  be  unconstitutional  and  void,  the  sixteenth  section 
of  that  act,  which  authorizes  the  supreme  court  to  increase  or  re- 
duce the  assessment,  will  not  avail,  for  the  supi'eme  court  has  no 
power  to  adjust  or  refer  back  an  assessment  made  under  an  uncon- 
stitutional act,  unless,  after  the  original  assessment,  an  act  had 
been  passed  whereby  a  legal  assessment  could  be  made.  Such  was 
the  decision  of  this  court  in  construing  the  act  of  1881,  reported 
in  45  N.  J.  Law,  157  (Elizabeth  v.  Meeker). 

Where  the  principle  on  which  the  act  rests  is  in  conflict  with 
the  constitution,  one  part  of  the  assessment  should  not  be  set  aside 
oomicr  WITH  A^d  the  Other  part  be  sustained.  In  this  ease  there 
coOTmunoK.  (jauuot  be  a  separation  of  the  parts  without  doing  vio- 
lence to  the  general  scheme  and  running  counter  to  the  intent  of 
the  law-making  power.  If  the  act  of  1884  is  void  as  to  local  tax- 
ation, it  is  also  a  nullity  as  to  State  taxes. 
Having  seen  that,  if  the  act  of  1884  be  unconstitutional  and 
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Toid,  there  is  no  lawful  method  of  aasefisment  upon  these  compa- 
nies in  reference  to  the  snbjects  of  taxation  mentioned  in  snch  act,  >  j 
the  vital  question  now  arises  whether  the  act  oi  1884  is  constitn-  i 
tional.     Upon  the  answer  to  tbis  question  depends  the  decision  of 
this  cause. 

I  agree  with  the  supreme  court  in  that  part  of  the  opinion  which 
holds  the  act  of  1884  not  invalid  because  it  directs  that  the  valua- 
tion and  assessment  shall  be  made  by  a  board  of  assessors  especially 
appointed  for  that  purpose.  It  matters  not  what  the  machinery 
set  in  motion  by  the  legislature  to  execute  a  tax  law  may  be,  so 
long  as  the  principle  lying  at  the  root  of  the  act  is  not  antagonistic 
to  the  constitution.  Nor  would  it  affect  the  case  if  snch  machinery 
be  found  defective,  or  if  the  board  made  mistakes.  The  act  gives 
the  supreme  court  ample  power  to  correct  mistakes  in  the  applicar 
tion  of  the  act. 

Nor  is  the  act  of  1884  invalid  because,  in  the  ascertainment  of 
the  value  of  the  property  of  the  companies,  the  franchise  is  to  be 
taken  into  account  as  one  element  of  value.  The  opinion  of  the 
supreme  court  rightly  holds  '^  that  this  subject  is  not  debatable  at 
the  present  day,  and  the  doctrine  has  become  already  accredited  by 
many  decisions  as  well  of  the  federal  as  of  the  State  courts." 

One  so-called  vice  of  the  act  of  1884  is  stated  in  the  opinion  of 
the  supreme  court  in  the  form  of  an  interrogatory.    It  is  asked, 
^'  Whether,  by  law  or  constitution  of  the  State,  it  is 
competent  for  the  legislature,  at  will,  to  select  the  ^fTmx^o  i 
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property  of  two  classes  of  corporations,  and  impose  a 

tax  upon  each  property,  at  the  same  time  exempt-  | 

ing  all  other  property  from  the  burden."    If  the  act  of  1884  was 

the  only  tax  law  on  the  statute  book,  the  answer  should  be  that  it 

was  not  competent  to  do  so.     But  the  act  is  onl^  one  of  a  series 

of  tax  laws  under  which  property  in  the  State  is  taxed.    If,  by 

virtue  of  the  various  tax  laws  in  force,  all  the  property  in  the 

State  (except  that  which  is  devoted  to  collegiate,  academic,  reli- 

irious,  or  charitable  purposes)  is  taxed,  how  can  it  be  said  that  the 
egislature,  at  will,  selected  the  property  of  the  two  classes  of 
corporations,  and  imposed  a  tax  upon  such  property,  and  at  the 
same  time  exempted  all  other  property  from  the  burden  of  tax- 
ation? All  taxes  are,  in  one  sense,  State  taxes.  They  are  assessed 
and  raised  under  different  laws  enacted  by  the  legislature  of  the 
State,  all  forming  one  general  scheme  of  taxation,  designed  to 
bring  all  the  property  in  the  State  (liable  to  tax)  under  ^neral 
laws  and  uniiorm  rules,  according  to  its  true  value.  Different 
agencies  are  employed  to  assess  and  collect,  and  the  sums  are  ap- 
pUed  to  various  public  purposes.  But  this  does  not  vitiate  the 
system  of  taxation,  nor  render  invalid  any  one  of  the  acts  which, 
with  others,  constitute  the  system,  if  the  constitutional  prohibition 
be  not  violated. 
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While  the  taxing  power  is  an  inherent  attribute  of  State  sover- 
eignty, to  be  exercised  only  bj  the  legislative  branch  of  the 
government,  jet  it  is  controlled  by  constitutional  limi- 
S^Sturbo?  tations  which  the  people  have  adopted.  So  long  as 
SSSSoH.  °'  the  legislative  branch  of  the  government  conforms  to 
the  constitution,  it  is  supreme  on  the  subject  of  tax- 
ation. It  has  the  power  and  the  rignt  to  enact  that  local  ofBoers 
in  each  taxing  district  shall  assess  and  collect  for  their  respective 
districts,  the  county,  township,  and  city  taxes,  and  distribute,  the 
money  without  its  passing  through  the  State  treasury ;  or  to  enact 
that  a  State  board  shall  assess  and  collect  all  taxes,  and  bring  all 
the  money  into  the  treasury,  in  part  to  be  distributed  by  the  State 
among  the  municipalities ;  or  to  provide  for  a  State  board  to  assess 
and  collect  one  portion  of  the  tax,  and  a  local  board  the  residue. 
So  long  as  all  property  (not  exempt  by  statute)  is  reached  and 
taxed  according  to  its  true  value  by  general  laws  and  uniform 
rules,  it  matters  not  whether  the  end  be  accomplished  through  one 
statute,  or  through  many,  forming  one  general  system. 

The  mode  of  taxation  under  the  act  to  establish  a  system  of 

public  instruction,  approved  March  27,  1874,  is  pertinent  in  this 

Mod  of  taxa  ^^^^^^i^"  ^  *^  illustration;     Under  that  act  a  State 

TioH  uNDEE^  school  tax  was  directed  to  be  I'aised  (in  lieu  of  town- 

ABCH,        ^j^.p  g^jj^^j  taxes),  to  be  levied  and  collected  by  the 

local  ofiBcers,  to  be  paid  through  the  several  county  collectors  into 
the  State  treasury,  and  be  redistributed  by  the  State  so  as  finally 
to  reach  the  several  school  districts.  This  act  is  an  instance  of 
direction,  by  the  legislature,  of  the  specific  channel  into  which  a 
tax  raised  for  a  specific  purpose  may  be  made  to  go  before  it  will 
reach  the  contemplated  object.  It  shows  the  power  of  the  legis- 
lature over  the  subject  of  taxation,  I'estrained  only  by  constitu- 
tional provisions.  Another  somewhat  similar  instance  is  the  act 
in  reference  to  insurance  companies  of  the  State,  the  thirty*ninth 
section  of  which  requires  that  every  company  organized  under  the 
act  shall  pay  (not  as  a  license  fee,  but  as  tax)  into  the  State  trea- 
sury one  quarter  of  1  per  cent  per  annum  on  its  capital  stock  for 
the  school  fund.  Foreign  insurance  companies  are  required  not 
onlv  to  pay  a  license  fee  for  the  privilege  of  transacting  business 
witnin  the  State,  but  also  a  tax  of  two  per  cent  on  all  premiums 
received  in  the  State,  to  be  distributed  among  organized  fire  de- 
partments for  the  use  of  disabled  firemen. 

Enough  has  been  stated  to  show  the  power  of  the  legislature 
over  the  subject  of  taxation,  and  to  demonstrate  that,  in  forming  a 
judgment  as  to  the  validity  of  a  specified  act,  it  must  be  taken  in 
connection  with  all  other  laws  opemtive  on  the  same  subject. 

When  the  State  government  desires  to  raise  a  tax  for  State  pur- 
poses, tlirough  the  local  officers  in  the  several  taxing  districts, 
it  becomes  necessary  to  fix  the  amount  to  be  raised,  and  ap- 


TAXES — CLASSIFICATION  OF  PROPERTY.  589 

portion   it  among  the  counties  on  the  basis  of  ratables ;  but  when 

the  St&te  chooses  to  levy  a  State  tax,  direct,  through 

the  machinery  of  its  own  oflScers,  selected  for  the  ^ESocoSSnS 

purpose,  an  apportionment  is  not  needed,  and  it  is  only 

required  to  ascertain  the  true  value  of  the  property  to  be  assessed, 

ana  to  fix  the  rate. 

It  is  alleged  that  the  act  of  1884  is  unconstitutional  and  void  be- 
cause it  violates  the  clause  of  the  amended  constitution  which  re- 
quires property  to  be  taxed  "  under  general  laws  and  by  uniform 
rules,  according  to  its  true  value."  ui  the  arguments  addressed  to 
the  court  by  the  several  counsel  for  the  de^ndants  in  error  this 
objection  to  the  act  was  elaborated  and  enforced,  and  ^^^^^^^  „ 
the  court  is  called  upon  to  consider  this  branch  of  the  dkb  ^'okhk^ 
case  very  fully.  In  the  first  place,  it  will  be  observed  cndtom^otjJ!" 
that  the  word  "  all "  is  omitted  from  the  sentence  which  ^^^  ^^^ 
contains  the  constitutional  restriction  on  the  power  of  taxation. 
This  omission  by  the  commission  that  prepared  the  amendment, 
and  by  the  legislature  that  submitted  it  to  the  people,  was  not  ac- 
cidental. It  was  intended  that  some  property  should  be  exempt, 
and  that  upon  the  classes  of  property  which  the  legislature  saw  fit 
to  tax  the  assessment  should  oe  according  to  the  true  value  and  by 
uniform  rules,  affecting  alike  all  property  of  a  class.  In  the 
opinion  of  the  supreme  court  in  this  case,  it  is  conceded  that  the  leg- 
islature has  the  power  to  classify  property  for  the  purpose  of  tax- 
ation ;  but  it  is  maintained  that  a  class  must  not  be  declared  arbi- 
trarily, and  that  it  must  arise  out  of  the  nature  of  the  things  classed. 
This  is  true :  but  is  not  property  used  by  railroad  and  canal  com- 
panies, for  the  purpose  oi  their  business,  a  class  of  property  arising 
out  of  its  nature?  It  is  a  class  universally  recognized  as  different 
from  any  other  class  in  many  respects.  It  is  not  the  abstract  value 
of  the  rails  and  ties  as  so  much  steel  and  wood,  or  of  the  land  on 
which  they  rest  as  farm  land  or  building  lots,  or  of  the  tangible 
personal  property  in  itself  considered,  which  are  alone  to  be  l^en 
into  account  in  ascertaining  the  true  value  of  property  used  for 
railroad  purposes,  but  the  franchise  also,  which  puts  life  into 
what  otherwise  would  be  comparatively  dead  property,  of  little 
value.    The  true  value  of  property  used  for  railroad  or  canal  pur- 

?06e8  cannot  be  arrived  at  except  m  treating  it  as  a  class  by  itself. 
'his  view  is  sustained,  not  only  by  our  common  knowledge  gained 
by  observation,  but  is  held  by  numerous  decisions  of  the  courts. 
In  Sinking  Fund  Cases,  99  U.  S.  722,  Chief  Justice  Waite  says: 
^'  Bailroads  are  a  peculiar  species  of  property,  and  railroad  corpora- 
tions are  in  some  respects  peculiar  corporations."  In  the  case  of 
Louisville  &  N.  B.  Co.  v.  State,  Justice  Matthews  said :  "  The 
right  to  classify  railroad  property  as  a  separate  class  for  purposes 
01  taxation  grows  out  of  the  inherent  natui*e  of  the  property." 
As  has  been  seen  already,  the  acts  of  1873  and  1876  were 
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to  act  under  that  Bection  as  if  the  law  was  constitutional.  In  one 
case  the  validity  of  the  act  was  attacked,  but  the  justice  disregarded 
the  objection,  and  fixed  the  amount  of  the  tax.  A  certiorari  was 
taken,  and  to  the  return  was  attached,  by  counsel  of  the  company, 
the  following,  viz.: 

'^  The  constitution  of  the  State  of  New  Jersey  provides  that  pro- 
perty  shall  be  assessed  for  taxes  under  general  laws  and  bv  uniform 
rules,  according  to  its  true  value.  It  is  submitted  that  the  statute 
under  which  the  taxes  in  question  have  been  assessed  is  not  a  gen- 
eral but  a  special  law,  applicable  to  corporate  property  in  railroads 
only,  and  that  the  act  is  unconstitutional  and  void." 

The  certiorari  in  that  case  was  dismissed  for  want  of  prosecution, 
but  was  reinstated  by  consent.  The  writ  was  again  dismissed, 
and  a  writ  of  error  taken,  but  the  case  was  never  brought  to  a 
hearing. 

Under  the  act  of  1876  large  sums  of  money  were  each  year  col- 
lected as  taxes  on  property  used  for  railroad  pui*po6es  and  paid  into 
the  State  treasury.  After  such  action  on  the  part  of  the  State,  and 
acquiescence  on  part  of  the  companies  for  so  long  a  period  of  time, 
under  the  acts  oi  1876  and  1873,  the  question  of  the  constitutional- 
ity of  a  similar  act  is  now  I'aised.  Such  acquiescence  on  part  of 
the  companies  affected  may  not  be  decisive  upon  the  question  of 
const! tutionalitv  now  distinctly  raised,  yet  the  practical  construc- 
tion given  by  the  courts,  and  acted  upon  by  the  companies,  may  be 
taken  as  some  evidence  of  contemporaneous  opinion.  As  was  said 
by  the  supreme  court  in  the  case  of  State  v.  Kelsey,  44  N.  J.  Law, 
1 :  ^^  Such  a  course  of  practice  may  amount  to  a  practical  exposi- 
tion." 

The  uniformitv  of  rules  in  taxation  which  the  constitution  re- 
quires, is  that  uniformity  which  operates  on  the  whole  of  a  class. 
A  tax  upon  property  of  railway  corporations  should  be  governed  by 
uniform  rules  as  to  the  property  of  all  such  companies  used  for 
railroad  purposes.  The  act  of  1884  now  under  examination  is 
within  this  rule.  It  operates  uniformly  upon  the  property  of  all 
railroad  corporations  used  for  railroad  purposes ;  bemg,  as  has  been 
already  demonstrated,  a  distinctive  class,  by  reason  of  inherent 
qualities,  and  therefore  not  antagonistic  to  the  constitutional  re- 
quirement of  uniformity. 

Still  another  question  has  arisen  which  should  here  be  disposed 
Ex<MPnoHFBo«  of.  It  is  whether  these  companies  are  exempt  from  the 
n^ijtm^Tu-  assessments  made  under  the  act  of  1884,  by  reason  of 
THOBims.  tijQ  clause  inserted  in  their  respective  charters  that  the 
tax  of  one  half  of  1  per  cent  is  in  lieu  of  all  other  taxes  or  imposts. 
This  is  accompanied  oy  a  subsequent  clause,  in  the  same  connection, 
which  provides  that  the  charter  may  be  altered,  modified,  or  re- 
pealed.   This  provision  is  also  expressed  in  the  sixth  section  of  the 
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1  act.    Chartera  of  this  nature  have  received 

edly  in  the  New  Jersey  courts. 

J  City,  31  N.  J.  Law,  579,  the  jastice  who  de- 

of  the  coart  of  errors,  after  quoting  the  clause 
he  conapaDT  providing  for  the  payment  to  the 
ate  annually  by  the  company  of  one  half  of  1 
et  of  the  toad,  and  that  no  other  tax  or  impost 

or  levied  apoa  said  company,  and  that  the 
it  any  time  alter,  modify,  or  repeal  the  same, 

hich  is  set  wp  in  the  proviso  in  the  14th  section 
:fore  cited,  and  which,  following  the  provision 
]m  they  are  to  pay,  declares  that  no  other  tax  or 
led  or  asseeeed  upon  them.  This  designation  of 
y,  connected  with  the  proviso  excluding  all  other 
a  of  taxation,  they  contend  forms  a  contract  be- 
)  State.  These  statutory  provisions  form,  in  my 
neither  in  letter  nor  spirit.     They  are  to  be  read 

the  other  provisions  in  the  charter,  which  re. 
ktnre  right  to  alter,  modify,  or  repeal." 
r,  30  N.  J.  Law,  868,  it  is  decided,  iu  reference 
that  "  the  language  extends  to  all  the  provisions 
[n  State  v.  Powers,  46  N.  J.  Law,  300,  it  was 
,  that  such  pi'ovision  in  a  railroad  charter  was 

that  a  railroad  corporation  having  a  repealable 
to  additional  taxation.  In  Tomlinson  v.  Jeseup, 
II.  454,  the  snpreme  court  of  the  United  State? 
Brvation  affects  the  entire  relation  between  the 
oration,  and  places  under  legislative  control  all 
nd  immnnities,  derived  by  its  charter  directly 

ed  the  question  of  the  constitutionality  of  the 
its  bearings,  after  a  careful  examination  of  the 
1  the  statutes  relating  to  the  assessment  of  taxes 
al  property,  and  the  authorities  on  the  subject, 
e  conclusion  that  the  said  act  does  not  in  any 
ae  constitution  of  the  State  of  New  Jersey,  and 
iw.  The  act  in  question  is  not  only  constita- 
led  on  a  jnst  basis.  "While  it  requires  of  the 
lent  of  one  half  of  1  per  cent  for  State  pnrpOBes, 
it  imposition,  in  the  asseesment  of  local  taxes, 
a  company  be  forced  to  pay  more  than  the  local 
much  less.  If  there  be  any  inequality,  it  is 
mpanies,  and  of  this  they  have  no  legal  ri^t  to 
le  injured  party  who  hi^  the  right  to  move  for 
Tore, 
led  that  the  act  of  1884  is  in  violation  of  tlie 
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fonrteentb,  amendment  of  the  federal  constitntion,  which  provides 
ooawum  with  ^h&t  DO  State  shall  deny  to  any  person  within  its  jari&> 
T2iS!li:i!ii,"  ,0  diction  the  equal  protection  of  the  laws.  To  sustain 
^/St^K-iSS  this  contention  the  case  of  Coantj  of  San  Mateo  V. 
Kitmi  Cum.  Southern'  Pac.  R.  Co.  is  cited.  A  critical  examination 
of  that  case  leads  to  the  conclusion  that  it  does  not  have  the  slight- 
est application  to  the  qnestion  now  before  the  conrt.  The  county 
of  San  Mateo  brought  suit  a^nst  the  company  to  recover  State  and 
connty  taxes  claimed  to  be  due  from  that  corporation.  The  com- 
pany had  expended  a  large  enm  of  money  in  the  constraction  of  its 
road,  and,  to  secure  a  portion  of  its  indebtedness,  had  executed  a 
mortgage  upon  its  railroad,  rolling  stock,  appurtenances,  and  fran- 
chisee, and  also  upon  some  land  not  used  for  railroad  purposes. 
The  board  of  equalization  of  the  State  of  California  assessed  against 
the  company  t^es  on  the  whole  of  its  property,  without  any  de- 
duction from  its  value  on  account  of  the  mortgage  given  upon  it  to 
secure  its  indebtedness.  Under  the  oonstitution  of  that  State,  per- 
sons operating  a  railroad  only  in  one  county  had  the  right  to  deduct 
fronl  tne  valnation  for  mortgage  debts,  while  those  operating  a  rail- 
lOad  in  more  counties  than  one  could  not  claim  deduction  therefor. 
There  was  also  another  distinction  made  in  the  constitution  of  Cali- 
fornia between  railroad  property  held  by  individnals  and  that  held 
by  corporations,  which  worked  inequality.  In  the  opinion  deliv- 
ered by  Justice  Field,  in  the  United  States  circuit  court,  in  the 
San  Mateo  Case,  he  said : 

"  If  we  look  at  the  scheme  of  taxation  prescribed  by  the  ooosti- 
tution  of  California  for  the  property  of  railroad  companies,  we 
will  perceive  a  flagrant,  departure  from  the  rule  of  eqnality  and 
nniformity,  so  essential  in  the  distribntion  of  the  burdens  of  the 
government.  Wherever  an  individnal  holds  property  incumbered 
with  a  mortgage,  he  is  assessed  at  its  value,  after  deducting  from 
it  the  amount  of  the  mortgage ;  if  a  railroad  corpoi-ation  holds 
property  subject  to  a  mortgt^,  it  is  assessed  at  its  full  value,  with- 
out any  deductioD  for  the  mortgage,  and  as  if  the  property  was 
nuincDmbered." 

It  will  at  once  be  seen  that  the  facts  in  the  San  Mateo  Case  are 
different  from  those  developed  by  au  examination  of  the  act  of 
1884 ;  and  how  the  decision  in  that  case  can  be  tortured  into  an 
authority  to  show  that  the  act  of  1884  violated  in  any  respect  the 
fourteenth  amendmeut  to  the  constitution  of  the  United  States  is 
beyond  my  comprehensioir.  The  act  of  1834  makes  no  such  dis- 
crimination in  ttie  valuation  of  railroad  property  incumbered  by 
mortgage  as  is  made  by  the  constitution  of  California.  On  the 
contrary,  the  act  of  1884,  in  the  tenth  section,  expressly  provides 
that  in  case  any  railroad  or  canal  company  shall  claim  a  dednetion, 
on  account  of  mortgage,  or  debt  secured  thereby,  tlie  State  board 
of  assessors  shall  allow  the  same,  in  the  cases  u  which  the  locil 
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&re  authorized  by  law  to  allow  a  deduction  in  the  case  of 
any  other  owner  of  morteaged  lands. 

Upon  the  whole  case  lam  clear  in  the  opinion  that  the  act  "  for 
tiie  taxation  of  railroad  and  canal  property,"  approved  April  10, 
1884,  is  not  unconstitational  and  Toid,  hot  is  conetitotioual  and 
all  itfl  partB. 
adgment  of  the  sapreme  court  should  be  reversed. 

,  J.  (partially  concurring,  partially  dieeeiiting).— 1.  The 
tion  does  not  require  all  property  to  be  subjected  iu,  nomTT 
npoeition  of  a  tax  levy.  At  the  time  of  fram-  l^u*7giSSS 
twelfth  paragraph  there  were  in  existence  sev-  ""  '*"  ""■ 
ite  constitutions  in  which,  in  vanant  shapes,  was  the  pro- 
mt all  property  should  be  taxed.  The  commission  which 
our  amendment  deliberatelv  refrained  from  employing  the 
kll."  Nor  do  I  undei-stanij  that  the  assertion  in  the  opin- 
le  snpreme  conrt,  that  the  requirement  was  that  all  and  not 
■operty  should  be  taxed,  meant  that  a  law,  to  conform  to 
Btitutional  standard,  must  impose  a  tax  levy  upon  every 

property.  I  think  it  could  only  have  been  intended  to 
;hat  all  property  must  be  subjected  to  the  operation  of  tax 

bat  that  the  law  may  operate  as  well  byway  of  exemption 
iposition.  This  seenis  apparent  from  tne  admission  that  it 
1  the  scope  of  legislative  ability  to  provide  that  certain 

property  may  be  relieved  from  the  burden  of  taxation, 
n  the  recognition  of  property  used  for  church,  school,  col- 
d  the  like  purposes  as  a  kind  that  may  be  exempted.  This 
f  exemption  was  exercised  in  the  general  tax  act  of  1866, 
tatnte  was  recognized  in  the  case  of  North  Ward  Nat.  Bank 
ark,  39  N.  J.  Law,  380;  s.  e.,  40  N.  J.  Law,  558,  as  a  gen- 
.  Since  then,  in  no  case,  in  no  argument,  in  no  expression 
ial  opinion,  has  the  exercise  of  this  power  in  the  act  of  1876 
lUenged  as  opposed  to  the  constitution. 

then,  the  legislature  can  impose  upon  some  and  relieve 
operty  from  the  tax  rate,  npon  what  rules  must 
ration  of  property  for  these  purposes  be  made  ?  bol.  nm  om- 

it  may  be  assumed  that  this  cannot  be  done  raorSrf!    °' 
Dsly.     Whether  the  legislature  could  so  act, 
unfettered  by  a  constitutional  limitation,  is  not  a  question 

as  answer  now.  That  it  cannot  so  act,  in  view  of  the 
paragraph  of  the  constitutional  amendment,  is  clear.  The 
)f  the  limitation  is  that  both  imposition  and  exemption 
Mrate  generally.  Generality  of  operation  has  by  a  long 
Bases  been  definitely  settled  to  mean  operation  upon  all  of 

Property  most  be  taxed  by  general  laws;  namely,  laws 
which  includes  all  property  included  within  its  class.  So, 
)ly,  property  mast  of  necessity  be  exempted  by  a  class  or 
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classeB.    The  line  which  separates  taxed  from  exempt  property 
must  be  a  line  which  divides  classes. 

3.  If  taxation  mnst  be  bj  laws  each  of  which  includes  a  class, 
does  property  nsed  for  railroad  purposes  indnde  a  class  by  itself? 

Property  may  be  classed  by  reason  of  its  inherent  quali- 
\SSZ  ^^^'  ^'^l  estate  and  personalty,  tangible  and  intaDgi- 
^  *  ble  property,  are  obvious  instances  of  differences  which 

mignt  be  the  basis  of  segregation  for  taxation  by  rea- 
son of  inherent  qualities.     But  I  think  differences  may  be  im- 
pressed upon  property  by  reason  of  the  purpose  for  which  it  is 
used,  which  differences  may  also  be  the  foundation  of  classification. 
A  college  owns  lands  and  buildings ;  so  does  the  owner  of  a  hotel. 
The  former  may  own  scientific  apparatus  and  books ;  so  does  the 
dealer  in  books  and  telescopes.    The  property  of  the  college  is,  by 
the  tax  act  of  1876,  exempt,  but  the  same  kind  of  property  be- 
longing to  the  owner  of  a  hotel  or  a  dealer  in  scientific  iustmmeDts 
is  subjected  to  taxation.    If  the  tax  act  of  1876  is  a  general  law, 
and  the  exemption  clause  in  that  act  is  to  be  regarded  as  ba^ed 
upon  a  classification,  then  the  exemption  of  the  property  of  col- 
leges, seminaries,  and  cemeteries,  grounded  entirely  upon  a  classi- 
fication arising  by  reason  of  use,  must  be  considered  as  establishing 
the  right  to  elect  property  for  taxation  in  accordance  with  the  same 
rule.     I  think,  also,  wat  the  use  of  property  for  railroad  purposes 
is  in  a  degree  distinctive,  as  compared  with  all  other  uses  of  prop- 
erty.    In  the  opinions  of  distinguished  judges  such  property  has 
been  noticed  as  stii  generis.    It  is  impossible  to  think  of  this  prop, 
erty,  in  respect  to  its  character,  for  the  purposes  of  taxation,  with- 
out connecting  the  tangible  things  themselves  with  tlie  franchise 
by  which  they  are  utilized.    By  reason  of  the  manner  of  its  use 
under  a  railroad  charter,  a  belt  of  land  which  stretches  through  a 
hundred  taxing  districts  is  welded  into  something  which,  for  the 
purpose  of  valuation,  becomes  a  unit.     Its  property,  both  real  and 
personal,  is  shaped  and  constructed  for  the  attainment  of  a  pur- 
pose which,  without  a  franchise  peculiar  to  railway  companies, 
would  be  impracticable.     The  property,  stripped  of  the  peculiar 
power  of  utilization  conferred  oy  such  a  franchise,  would  oe  com- 
paratively valueless.    The  graded  road-bed,  the  track,  the  depots, 
the  engines,  the  cars,  for  other  uses  than  railroading,  would  be  of 
little  worth ;  and  railroading  without  the  State's  charter  of  power 
and  privileges  could  be  hardly  considered  a  practical  undertaking. 
The  public  character  of  the  functions  which  a  railroad  company  per- 
forms ;  its  right  to  demand  fares  and  freight  charges,  and  to  in- 
voke tne  State's  prerogative  to  condemn  lands;  its  power  to  run 
trains  across  highways  and  through  cities  at  a  hiefa  degree  of 
speed ;  its  power  to  carry  an  element  which,  with  idl  practicable 
guards,  is  still  amenace  to  adjoining  property, — ^these  and  other 
powers,  while  in  some  respects  they  may  be  common  to  other  cor- 
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pontioDB,  are,  in  the  aggregate,  peculiar  to  n 
tainly,  the  pnrpoeee  for  which  property  is  m 
ter  impress  it  with  a  distinct  character,  if  w( 
«an  be  the  basis  of  classification.  I  conclude 
nhieh  includes  in  its  operation  all  property  v 
poeee  is  general. 

i.  Must  property  be  taxed  at  a  uniform 
reanirement  that  property  shall  be  taxed  by 
as  hy  general  laws  i  The  constitution  does  a 
that  property  shall  be  taxed  by  a  single  m 
uDiforni  rules.  If  we  assent  to  the  propositi 
be  ranged  into  classes  for  any  purpose  of  ta: 
propoeition  that  a  law  which  includes  all  oi 
law,  I  am  unable  to  perceive  how  a  rule  that 
lacks  uniformity  of  operation.  Judicial  ee 
f&TOr  of  the  view  that  the  constitutional 
intended  to  affect  mere  methods  of  procedf 
lecting  taxes,  but  was  designed  to  fix  the  ni 
den  of  taxation  was  to  be  distributed.  Xtit 
taxed  is  to  bo  taxed  at  its  tme  value  by  the 
amendment,  if  it  is  also  held  that  all  propei 
uniform  rate,  then  the  power  of  classiucatioti 
Besides,  I  think  it  would  follow  from  this  c 
13  no  power  in  the  legislature  to  exempt  pr 
and,  conversely,  if  the  admitted  power  to  n 
of  property  from  taxation  existed,  liow  cai 
formity  of  role  reqnirra  naiformity  of  rate  t 
property }  And  if  there  exists  the  power  to 
as  to  exempt  a  class  entirely,  there  mast  exif 
a  class  partially  as  to  rate,  aud  so  the  right 
as  to  rate  of  taxation,  must  be  recognized. 

5.  If  the  statute  under  consideration  be 
views  above  expressed  in  regard  to  the  requi 
tlie  constitntion,  bo  far  as  it  provides  for  the  : 
of  a  tax  at  the  rate  of  one  half  of  1  per  cea 
erty  used  for  railroad  purposes,  I  regard  it 
in  its  operation  an  entire  class  of  property, 
a  tax  of  one  half  of  1  per  cent  upon  all  pro] 
IB  within  the  constitutional  authority  of  the 
think  there  is  any  doubt  concerning  the  val 
now  involved,  however,  which  taxee  all  prt 
road  companies,  but  not  used  for  railway 
manner  as  other  property  of  the  same  kind 
poses.  This  property  is  segregated  from  ot 
by  the  fact  that  it  is  used  differently,  or 
with  propriety  thrown  into  the  mass  of  b 
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several  local  taxing  districts  where  it  happens  to  be  situate,  and  is 
taxed  at  the  local  rate. 

Bat  there  is  a  further  provision  in  the  act  for  the  taxation  of  a 
part  of  the  property  owned  by  these  companies,  and  used  by  them 
for  the  pur{X)se8  of  their  business  for  local  purposes. 
ISSlfceinSS  The  provision  selects  all  the  property  so  used,  except 
iiig  a  main  stem  100  feet  in  width  and  the  passenger 
depots,  and  imposes  upon  the  part  of  such  property  which  may  be 
considered  as  belonging  to  each  taxing  district  a  tax  at  the  local 
rate  of  not  exceeding  1  per  cent.  The  act  provides  that  wlitic 
there  shall  be  several  branch  lines  belonging  to  one  corporation,  or 
operated  under  one  management,  one  of  the  said  lines  shall  be 
designated  as  the  main  stem  and  the  others  be  taxed.  These  feat- 
ures of  the  act  I  am  unable  to  regard  as  either  general  or  uniform 
in  their  operation  upon  a  class.  It  exempts  from  local  taxa- 
tion a  strip  of  land  100  feet  in  width,  with  its  tracks,  and  it  also 
exempts  passenger  depots,  whether  within  or  outside  of  tlie  strip, 
but  at  the  same  time  taxes  other  property  similar  in  kind  and  de- 
voted to  similar  purposes.  The  commissioners  are  emjwwered  to 
select  one  of  two  or  more  lines  owned  or  managed  by  one  com- 
pany, for  exemption.  The  one  selected  is  in  no  respect  different 
from  the  others,  which  are  left  for  taxation.  And  upon  what 
ground  can  a  passenger  depot  be  put  in  one  class  and  a  freight 
depot  in  another?  Ko  ingenuity  can  discover  here  a  ground  for  a 
classification  which  is  not  entirely  illusive.  It  must  be  remem- 
bered that  this  exemption  is  not  an  accidental  failure  to  include 
something  within  the  words  of  the  act  which  might  properly  be- 
long to  the  class,  but  it  is  a  well-matured  design  to  exempt  an 
important,  in  some  instances  the  most  important,  part  of  the  class 
from  the  burdens  imposed  upon  the  remainder  of  the  class,  I  am 
compelled  to  view  it  as  an  arbitrary  selection  of  property  for  taxa- 
tion and  also  for  exemption,  and  so  opposed  to  the  text  of  the 
twelfth  paragraph. 

It  may  be  further  observed  that  this  lack  of  generality  is  accom- 
panied in  this,  as  I  think  in  all  cases,  by  want  of  uniformity  in  the 
Watt  of  ma-  Operation  of  this  part  of  the  statute.  Uniformity  re- 
KR-vTi"  "  OF  quires  an  equality  of  operation  upon  all  property  of  the 
BTATUTB.  same  class.     It  means  that  each  owner  of  property  of 

the  class  shall  bear  his  proportion  of  the  tax  levied  upon  all  prop- 
erty comprising  the  class.  If  the  value  of  the  main  stem  ana  pas- 
senger depots  of  each  one  of  all  the  companies  in  the  State  bear  a 
like  proportion  to  the  value  of  its  other  property  of  the  same  class, 
then  the  practical  operation  of  this  part  of  the  law  would  be  uni- 
form. But  no  such  condition  of  aflFairs  as  this  is  conceivable  as  an 
existing  fact.  In  truth,  the  proportions  which  the  two  sections  of 
property  bear  to  each  other  among  the  different  owners  vary 
greatly.      The  result  is  that  the  company  having  a  large  amount 
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of  ontlymg  property  is  heavily  taxed,  while  the  company  whose 

Sroperty  consiBts  almost  entirely  of  main  etem  and  passenger 
epots  pays  in  comparison  next  to  nothing.  It  is  hecanse  laws  of 
thiB  kind  operate  in  the  way  of  discrimination  in  favor  of  some 
and  adversely  to  other  ownei-s  of  the  same  class  that  they  are  pre* 
scribed  by  the  constitutional  reqnircment  of  generality  and  uni- 
formity of  operation.  This  part  of  the  statute  is,  in  my  judg- 
ment, void  for  these  reasons,  and  the  local  taxes  levied  under  it 
Bhould  be  set  aside. 

This  pai-t  of  the  act  is  severable  from  those  portions  wliich  pro- 
vide for  the  levy  of  the  tax  for  State  porposes,  and  the  record 
shonld  be  remitted  to  the  supreme  conrt  for  its  consideration  of 
tiiose  objections  to  the  latter  tax,  other  than  constitntional,  which 
were  reserved. 

ScuDDKR,  J.  (concurring). — I  have  prepared  an  opinion  stating 
my  Gonclnsions,  without  discuBsing  the  whole  subject  in  contro- 
versy. The  queetioiis  raised  and  discussed  on  the  writs  of  error  to 
this  court  relate  to  the  validity  of  the  act  entitled  "  A,n  act  for  the 
taxation  of  railroad  and  canal  property,"  approved  April  10,  1884; 
and  whether,  if  said  law  be  invalid,  there  is  any  other  statute  under 
which  this  conrt  may  make  or  direct  a  legal  assessment.  It  is  not 
Decessary  to  add  anything  to  what  has  been  already  said  by  other 
membere  of  the  court  on  the  latter  part  of  this  proposition,  and  I 
entirely  agree  with  the  conclusion  that  no  prior  statute  exists  by 
which  these  disputed  assessments  against  railroad  corporations  can 
be  amended  or  sustained  if  this  iaw  be  invalid  or  by  which  any 
new  assessment  can  be  substituted  in  the  place  of  these  by  any 
action  of  this  court.  The  fonner  part  of  the  prop<»ition  is  more 
difBcnlt  to  determine.  Is  this  law  invalid,  so  that  it  cannot  be 
executed  without  violating  the  fundamental  law  of  our  State?  If 
it  be  not  tlms  controlled  and  annulled,  it  is  the  duty  of  nnijcui,  on- 
this  court  to  give  it  effect.  It  is  not  our  province  to  <="«™'»- 
say  whetlier  the  law  is  impolitic,  or  even  oppressive  or  unjust,  in 
its  provisions  so  long  as  it  does  not  violate  the  constitutional  rights 
of  these  corporations  in  the  enforcement  of  what  is  designed  to  be 
a  strictly  tax  law.  The  judicial  power  cannot  legitimately  ques- 
tion the  policy,  or  refuse  to  sanction  the  provisions,  of  any  law  not 
inconsistent  with  the  fnndamental  law  of  the  State!  Cooler, 
Tax'n,  84.  The  power  to  tax  may  be  exercised  oppressively  upon 
persons,  but  the  responsibility  of  tjie  legislature  is  not  to  the  courts, 
Dnt  to  the  people,  by  whom  its  members  are  elected.  So,  if  a  par- 
ticular tax  bears  heavily  upon  a  corporation,  or  class  of  corporations, 
it  cannot,  for  that  reason  only,  be  pronounced  contrary  to  the  con- 
stitution.    Veasie  Bank  v.  Fenno,  8  "Wall.  548. 

A  mere  su^estion  of  these  familiar  passages  of  law,  giving  the 
well-defined  duties  and  powers  of  the  co-orainate  brani^es  of  onr 
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government,  will  diepoBe  of  many  points  in  the  argoments  of  ooun- 
fiel,  and  brin^  ns  to  the  real  issue  which  we  have  the  power  at  this 
time  to  decide  under  the  assignment  of  errors  before  ns.  Is  this 
tax  law,  of  which  these  railroad  corporations  complain,  anconstitii- 
tional  ?  If  so,  tliis  case  is  ended.  If  not,  further  proceedings  may 
correct  its  alleged  defective  execution.  That  part  of  the  constita- 
tiou  which  is  said  to  be  violated  by  its  enactment  is  article  4,  §  7, 
par.  12 :  ^'  Propertv  shall  be  assessed  for  taxes  under  general  laws 
and  by  uniform  rules  according  to  its  true  value." 

There  can  be  no  question  that  this  law  imposes  a  tax  on  prop- 
erty, and  it  is  not  a  franchise  tax.     By  subdivision  4  of  section  3 
of  the  act  the  value  of  the  franchise  is  to  be  estimated 
TT  SaT^nux-  and  included  in  ascertaining  the  true  value  of  all  prop- 
*'""*'  erty  used  for  railroad  and  canal  purposes,  and  the  tax 

is  imposed  on  this  total  valuation.  All  is  designated  in  the  act  as 
property,  and  is  within  the  scope  of  this  paragraph  of  the  consti- 
tution. That  the  franchises  of  a  railroad  or  canal  company  may 
be  thus  valued  and  assessed  for  general  taxes  is  abundantly  settled 
both  by  authority  and  precedent  in  legislative  acts  and  in  the  de- 
cisions of  the  courts.  It  has  an  appreciable  market  value  not  in 
all  cases  easy  to  measure,  and  not  always  determinable  by  the  same 
rule  or  estimate.  Corporate  rights  and  privileges  by  grant  from 
the  government  are  not  mere  abstractions,  or  so  involved  with  the 
other  propertv  of  the  corporations  that  they  cannot  be  valued. 
The  land,  road-bed,  rails,  buildings,  and  materials  of  which  a  rail- 
road are  composed  have  a  value,  and  the  added  worth  siven  to 
them  by  tjie  uses  to  which  they  may  be  applied  by  the  public  grant 
of  a  franchise  for  such  uses  may  be  approximately,  if  not  exactly, 
estimated.  It  has  often  been  done,  and  sanctioned  by  conrts. 
How  this  may  best  be  done  must  be  left  largely  to  legislative  dis- 
cretion and  judgment.  The  whole  aggregate  property  of  the  rail- 
road is  thus  to  be  valued  and  brought  together  for  taxation,  and 
the  assessment  is  laid  upon  it  to  supply  a  revenue  for  the  govem- 
ment  of  the  State.  This  is  an  assessment  of  property  for  taxation, 
within  the  above-cited  pai*agraph  of  the  constitution,  and,  by  its 
terms,  must  be  made  under  general  laws. 

This  I  hold  is  a  £;eneral  law,  applicable  to  all  the  railroads  and 
canal  companies  in  the  State,  unless  they  ai*e  protected  by  express 
limitations  of  taxation  in  their  charter,  and  by  what  are 
nm^ IS^  called,  in  some  cases,  irrepealable  contracts  beyond  leg- 
B^^D  coEPORA-  igiative  control.  Railroad  corporations  have  peculiar 
qualities,  which  distinguish  them  from  mere  private 
corporations,  or  other  public  or  qndsi-puhlxc  corporations,  in  the 
right  of  eminent  domain  to  condemn  lands,  conferred  on  them  by 
charter ;  in  the  uses  to  which  their  railroads  may  be  applied  by 
them  as  carriers  of  passengers  and  freight,  receiving  tolls  or  fares 
for  the  same^  in  the  employment  of  steam-power — a  dangreoufi 


TAXSS — CLASSIFICATION  OF  PROPERTY.  601 

agency — ^in  paseing  through  the  State ;  and  their  protection,  in  the 
careful  use  of  such  agency ;  in  the  structure  of  the  road,  with  its 
rails,  cuts,  embankments,  often  built  and  maintained  at  a  great 
detriment  to  other  property;  in  the  extent  of  the  road,  often 
through  several  counties,  or  across  the  State ;  in  the  depots,  freight- 
houses,  wharves,  and  the  great  accumulation  of  property  at  the 
termini  and  other  points  on  the  line  of  the  railway.  Canals  have 
80tue  of  the  same  peculiarities  in  the  construction  and  maintenance 
of  their  water-ways.  These  characteristics,  which  so  clearly  dis- 
tinguish them  from  other  corporations,  make  it  almost  a  necessity 
that  they  should  form  a  class  by  themselves ;  and  the  right  to  do 
this  for  taxation  has  been  recognized  in  the  charters  of  companies 
in  our  general  railroad  act,  the  general  caifal  act,  and  laws  passed 
prior  to  and  since  the  amendments  to  the  constitution  in  1875, 
notably  the  tax  laws  of  1873  and  1876,  all  of  which-  have  been  en- 
forced and  acquiesced  in. 

In  the  Kentucky  Bailroad  Tax  Cases,  115  U.  S.  321 ;  s.  c,  6  Sup. 
Ct.  Bep.  57,  the  classification  of  the  property  of  rail-  ebrtuokt  tax 
roads  for  taxation  is  recognized,  and  in  the  opinion  of  ^^"^ 
the  court  (Justice  Matthews)— 

"  The  right  to  classify  railroad  property  as  a  separate  class,  for 
the  purposes  of  taxation,  grows  out  of  the  inherent  nature  of  the 
property,  and  the  discretion  vested  by  the  constitution  of  the  State 
m  its  legislature ;  and  necessarily  involves  the  ri^ht  on  its  part  to 
devise  and  carry  into  effect  a  distinct  scheme  with  different  tribu- 
nals in  the  proceeding  to  value  it." 

We  have  no  right  to  assume  that  this  discretion  will  be  abused, 
and  railroads  taxed  out  of  existence,  as  has  been  said,  and  to  strain 
the  power  of  the  court  to  protect  them  in  anticipation  of  such  at- 
tempt at  destruction.  If  the  property  of  railroad  and  canal  com- 
panies admits  of  this  distinctive  classification,  founded  on  real 
differences,  and  not  on  mere  devices  for  the  manifest  purpose  to 
oppress  and  harass  them  by  unequal  taxation,  then  the  law  which 
Classifies  them  for  taxation  is  general,  within  the  description  of 
such  a  law,  in  the  well-known  and  oft-quoted  decisions  of  our  own 
courts. 

The  word  *^  all "  does  not  precede  the  word  "  property ''  in  the 
paragraph  referred  to,  and  property  may  therefore  oe  classified, 
and  even  exempted  from  taxation,  as  is  sometimes  done^  without 
violating  the  express  words  of  the  constitution. 

Besides  the  requirement  that  property  shall  be  assessed  for  taxes 
under  general  laws,  it  must  also  be  assessed  ^'  by  uni-»  ••xrinroui 
form  rules."  The  word  "  uniform  "  is  defined  as  **  not  »^"»-" 
variable ;"  "  not  different ;"  "  having  the  same  form  or  manner." 
As  it  stands  in  this  paragraph  of  tne  constitution,  it  means  that 
rules  must  not  be  variable  m  their  application  to  the  subject  of 
taxation  included  in  the  classification  of  property.    In  the  Head 
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Money  Caees,  112  IT.  S.  580,  594,  in  constrning  the  clanse  of  the 
constitntion  of  the  United  States  that  '^  all  duties,  imposts,  and 
excises  shall  be  uniform  throughout  the  United  States,''  the  court 
said :  ^^  The  tax  is  uniform  when  it  operates  with  the  same  force 
and  effect  in  every  place  where  the  subject  is  found ;"  but  that 
"perfect  uniformity  and  perfect  equality  of  taxation,  in  all  aspects 
in  which  the  human  mind  can  view  it,  is  a  baseless  dream,  as  this 
court  has  said  more  than  once ;"  citing  State  Railroad  Tax  Casee^ 
92  U.  8.  575,  612. 

The  rules  for  taxation  must  be  uniform  as  to  the  property  in  the 
class  on  which  it  operates.  As  to  railroad  property, 
inSoS'AflS  all  property  in  that  class  must  be  assessed  for  taxes  by 
vpox  wSmn  the  same  rules.  But  suppose  the  law,  by  its  uni* 
^""^"^  formity,  does  produce  un^  and  unjust  results  in 
some  cases,  is  it  therefore  to  be  annulled  ?  Suppose,  as  in  thi» 
case,  that  the  main  stem,  which  includes  the  road-bed  not  exceed* 
ing  100  feet  in  width,  with  its  rails,  sleepers,  and  depot  buildings 
used  for  passengers  connected  therewith,  is  assessed  at  one  rate, 
and  the  other  real  estate  used  for  railroad  purposes  in  each  taxing^ 
district  is  assessed  at  another  rate,  and  no  good  reason  is  assigned 
for  such  difference ;  or  suppose,  as  in  section  6  of  this  act  of  1884, 
it  is  enacted  ^^that  whenever,  in  any  taxing  district,  there  shall  be 
several  branch  lines  of  railroads  belonging  to  or  controlled  by  one 
company,  or  operated  under  one  management,  the  assessors  shall 
designate  one  of  the  said  lines  as  the  main  stem,  and  the  value  of 
the  others  shall  be  included  in  the  separate  valuation  provided  for 
in  the  second  subdivision  of  section  3  in  this  bill"  (that  is,  the 
valud  of  tfie  real^  estate  used  for  railroad  purposes  in  each  taxing 
district  in  this  State  other  than  the  main  stem),  and  that  this^ 
rule,  applied  to  some  of  the  railroads,  produces  unequal  and  unjust 
results:  will  these  invalidate  the  law  in  whole  or  in  part?  These 
inequalities  arise  mainly  from  the  fact  that  some  railroad  corpora- 
tions have  acquired  more  of  a  certain  kind  of  property  than  other^ 
and  they  have  extended  their  holding,  in  many  cases,  far  beyond 
the  width  of  100  feet  of  the  main  stem  of  the  road,  as  originally 
intended  and  provided  for  in  their  charters.  If  all  are  taxed  alike 
for  such  excess,  the  rule  of  uniformity  is  not  thereby  violated. 
Have  not  the  legislature  the  le^l  right  to  say  that  for  the  main 
stem  of  the  road,  100  feet  in  width,  which  the  original  charter  con- 
templated the  railroad  companies  should  hold  and  use,  they  will 
tax  at  the  rate  of  one  half  of  1  per  cent  for  State  purposes,  which 
was  the  amount  fixed  originally  in  most,  if  not  all,  of  the  charters, 
but  for  all  acquired  beyond  100  feet  in  width  a  greater  tax  shall 
be  paid,  not  to  exceed,  in  the  aggregate  of  both  taxes,  tlie  local 
rate  as  fixed  and  assessed  for  county  and  municipal  purposes!  The 
same  rule  is  applied,  by  this  separation,  to  all  in  the  class,  and  tbey 
are  by  this  law  carefully  guaraed,  not  only  against  assessment  at  & 
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bigher  rate  than  othera  of  the  class,  bnt  also  against  a  higher  rate 
than  is  imposed  apon  other  property  holders  in  the  several  taxing 
districts  wnere  their  property  is  located. 

The  objection  that  the  property  of  railroads,  by  this  law,  is  not 
assessed  by  taxes  according  to  its  tme  valne,  because  it  can  only  be 
tmly  valued  as  an  entirety,  and  not  in  parcels,  as  provided  for  in 
the  act,  is  not  well  taken.  The  method  of  determining  the  tme 
value  of  properbr  must  be  left  to  the  discretion  of  the  legislature. 
If  this  value  is  nxedas  tiie  basis  of  taxation,  the  'method  and  the 
agencies  to  be  used  to  ascertain  it  belong  to  the  legislative,  and  not 
to  the  judicial,  province. 

Notning  is  said  in  the  constitution  as  to  the  appropriation  of 
taxes  after  they  are  assessed  and  collected.  If,  as  in  this  case,  one 
half  of  1  per  cent  is  reserved  for  State  purposes,  and  1  j^^g^p^^^^^g^^^^ 
per  cent  be  distributed  for  local  expenses,  for  which  ovTAznAma 
ceneral  taxes  may  be  assessed,  this  court  cannot  inter-  ^"'*^'**"* 
fere  with  such  apportionment,  for  the  reason  that  there  is  no  re- 
striction in  the  constitntion  of  the  power  of  the  legislature  to  make 
such  apportionment.  This  is  but  a  convenient  form  of  collection 
and  distribution  of  taxes  when  collected,  without  inci*easin^  the 
general  rate  of  either  the  individual  tax-payer  or  the  railroad  and 
canal  company. 

It  is  argued  that  ^^  the  equal  protection  of  the  law,"  under  the 
constitution  of  the  United  States,  fourteenth  amendment,  exempts 
from  any  neater  burden  or  charcres  than  such  as  are  *'bqual  pso- 
equally  imposed  upon  all  others  under  like  circum-  law.*^^  ^four- 
stances ;  and  that  tnid  equal  protection  forbids  unequal  JSr?" 
exactions  of  every  kind,  and  among  them  that  of  unequal  taxation. 
Admitting  this  to  be  so, — and  I  am  not  disposed  to  deny  it, — the 
limitation  to  all  persons  and  property  in  like  circumstances  restricts 
the  comparison  to  all  those  within  the  same  classification  for  taxa- 
tion. This  law  does  not  stand  alone  in  the  classification  of  prop* 
erty  for  taxation,  but  it  is  part  of  a  system  of  tax  laws  by  which 
this  burden  is  distributed  among  all  classes  of  persons,  and  upon 
all  taxable  property,  with  slight  exemptions,  witnin  the  State,  and 
taxes  are  thereoy  raised  for  tne  expenses  of  the  State,  county,  and 
municipal  governments  in  their  dinerent  departments,  and  accord- 
infi"  to  their  several  requirements. 

Thus  far,  as  it  appears  to  me,  there  has  been  a  fair  effort, 
throughout  the  whole  system,  to  place  all  persons  and  property,  so 
far  as  may  be  practicable,  within  the  equal  protection  of  the  laws, 
both  constitutional  and  legislative.  That  there  are  errors  in  details, 
and  in  some  of  the  methods  of  assessment,  all  will  probably  admit ; 
and  doubtless,  when  diese  are  made  plain  by  the  practical  working 
of  the  law,  they  will  be  corrected,  ^ut  substantial  and  not  exact 
equality  is  aJl  that  can  be  required  under  any  system  of  legislation 
for  taxes.    XJiJess  this  law  is  manifestly  wrong,  it  should  be  sub- 
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Nixon 

V. 

Campbell  et  al. 

(Adv<»Me  OoBd^  Indicma.    Jawuary  20,  1886.) 

The  failure  to  locate  a  railroad  through  a  township  within  a  prescribed 
time  is  not  a  cause  of  forfeiture  of  a  donation  Toted  to  aid  in  the  construc- 
tion of  the  road,  j^rovided  the  road  is  actually  completed  and  the  sum  do- 
nated expended  in  its  construction  within  the  limits  of  the  township.  The 
order  of  the  commissioners  placing  the  tax  on  the  duplicate  is  conclusive,  in 
a  collateral  attack,  of  the  fact  that  the  railroad  was  located  within  the  limits 
of  the  township. 

Section  2  of  the  act  of  March  11,  1875,  recjuiresthat  a  declaration  of  for- 
feiture shall  be  made  by  the  board  of  commissioners;  and  in  this  respect  the 
provision  of  the  act  of  1869,  R.  S.  1881,  §  4060,  is  repealed  and,  unless  such 
forfeiture  Is  declared,  the  collection  of  the  tax  cannot  be  enjoined  and, 
without  such  declaration,  the  failure  to  complete  the  railroad  within  the 
prescribed  time  will  not  work  a  forfeiture. 

Appeal  from  the  Fountain  County  Circuit  Court.    Eeversed. 

This  action  was  brought  by  a  portion  (101  in  number^  of  the 
taxpayers  of  Van  Buren  Township,  Fountain  County,  Indiana,  for 
the  purpose  of  obtaining  a  perpetual  injunction,  restraining^  the 
collection  of  certain  taxes  levied  in  aid  oi  the  Frankfort  &  State 
Line  B.  Co. 

The  complaint  shows  that  at  the  regular  June  session,  1876,  of 
the  board  of  commissioners  a  petition  was  filed  with  the  auditor 
and  presented  to  the  board,  purporting  to  be  signed  by  twenty-five 
freeholders  and  voters  of  Van  Buren  Township  of  said  county. 

Said  petition  showed  that  said  railroad  company  was  then  duly 
incorporated,  and  asked  that  $17,700  be  appropriated  by  said  town- 
ship to  aid  in  the  construction  of  said  railroad  through  said  town- 
ship, and  prayed  for  an  election  to  be  ordered  for  the  purpose  of 
taking  the  votes  of  the  legal  voters  of  said  township  lor  and 
against  said  appropriation,  and  the  levying  of  a  tax  therefor  for 
said  amount,  the  same  being  less  than  2  per  cent  of  the  taxable 
property  of  said  township  on  the  tax  duplicate  of  the  county,  de- 
livered to  the  treasurer  for  the  preceding  year. 

The  board  found  that  the  petition  was  signed  by  at  least  twenty- 
five  freeholders,  and  ordered  an  election  for  August  5, 1876.  No- 
tices were  ordered  and  given  and  the  election  held. 

A  levy  of  1  per  cent  was  made  at  June  session,  1877,  and  a  levy 
of  1  per  cent  at  the  June  session,  1878. 

Marshall  Nixon,  now  appellant,  came  in  upon  his  petition^ 
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showing  that  he  was  a  voter  and  taxpayer  of  said  township,  and  by 
order  oi  court  was  allowed  to  defend. 

After  being  admitted  as  a  defendant,  he  filed  his  demnrrer  to 
the  complaint  and  to  each  paragraph  thereof  and  to  each  specifica- 
tion of  tne  first  paragraph. 

The  conrt  then  granted  leave  to  the  plaintifib  to  amend  their 
complaint  by  making  Yan  Buren  Township  a  party  defendant,  and 
the  amendment  was  accordingly  made. 

Yan  Baren  Township  appeared  and  filed  a  demurrer  to  com- 
plaint. 

Marshall  Nixon  then  filed  a  demnrrer  to  the  complaint  as 
amended  and  to  each  paragraph  thereof  and  to  each  speeincation  of 
the  first  paragraph.         ^ 

The  court  sustained  said  demurrer  to  all  the  specifications  of  the 
first  paragraph,  except  the  seventh  specification,  and  overruled  the 
demurrer  to  the  seventh  specification,  and  to  the  second  paragraph 
of  complaint,  and  the  parties  respectively  excepted. 

The  defendant,  Marshall  Nixon,  then  filed  an  answer  in  ten 
paragraphs. 

Yan  Buren  Township  then  filed  an  answer,  admitting  all  the  al- 
le^tions  of  the  complaint. 

plaintiffs  filed  a  demurrer  to  the  first  eight  paragraphs  of  the 
answer  of  defendant  Nixon. 

Henry  P.  Nixon,  treasurer,  and  the  board  of  commissioners 
were  called  and  defaulted. 

The  court  sustained  the  demurrer  of  plaintiffs  to  the  1st,  8d,  4tfa, 
5th,  and  6th  paragraphs  of  the  answer  of  Nixon,  and  overruled 
said  demurrer  as  to  the  3d,  7th,  and  8th  pai*agraphs,  and  the  parties 
excepted. 

Plaintiffs  then  filed  a  demurrer  to  the  9th  and  10th  paragraphs 
of  the  answer  of  Nixon. 

The  court  sustained  this  demurrer  to  the  9th  and  10th  paragraphs 
of  answer,  and  exceptions  were  taken.       ' 

The  defendant,  Mai-shall  Nixon,  then  withdrew  his  7th  and  8th 
paragraphs  of  answer,  and  refused  to  answer  further. 

This  left  the  3d  paragraph  of  answer  in  the  record  alone,  which 
being  addressed  to  the  nrst  paragraph  of  complaint  only,  left  the 
second  paragraph  of  complaint  without  answer.  The  plaintiffs, 
now  appellees,  thereupon  took  iudgment  on  demurrer  upon  the 
second  paragraph  of  their  complaint. 

The  case  is  further  stated  in  the  opinion. 

Nebeker  cfe  Docktermom  for  appellant. 

TT.  E.  Bahe/r^  J.  MoCabe,  Charles  M.  McCche^  andZ.  P.  WXler 
for  appellees. 

Elliott,  J. — ^Marshall  Nixon  is  the  sole  appellant,  those  who 
were  coparties  with  him  in  the  court  below  having  refused  to  join 
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in  the  appeal.  As  he  is  the  sole  appellant,  the  only  errors  which 
would  warrant  a  reveinsal  are  snch  as  affirmatively  appear  to  have 
prejadiced  his  substantial  rights,  and  as  the  record  shows  that  the 
judgment  against  him  rests  entirely  on  the  second  paragraph  of 
the  complaint,  he  was  not  prejadiced  by  the  rulings  on  the  first 
paragrapn,  even  if  they  were  wrong.  It  is,  therefore,  neither 
necessary  nor  proper  for  us  to  discuss  the  rulings  on  the  first  para- 
graph of  the  complaint,  and  we  pass  them  without  further  notice. 

The  second  paragraph  of  the.  complaint  alleges  that  the  plain- 
tiffs are  taxpayers  and  citizens  of  Yan^uren  Township,  vum. 
Fountain  County ;  that  at  the  June  session,  1877,  the  board  of 
commissioners,  pursuant  to  a  petition  of  twenty-five  freeholders 
previously  filed,  ordered  that  a  donation  of  $17,700  be  made  to  the 
Frankfort  &  State  Line  B.  Co.  to  aid  in  constructing  a  railroad 
through  the  township ;  that  the  board  ordered  a  levy  of  a  tax  to 
pay  the  amount  donated,  and  directed  that  it  be  placed  upon  the 
duplicate ;  that  ^^  The  company  fajled  to  locate  its  line  of  railroad 
or  to  commence  work  thereon  in  said  county  or  township  within 
three  years  from  the  levying  of  said  tax;  that  the  company  failed 
for  more  than  three  years  after  the  tax  was  placed  upon  the  dupli- 
cate of  the  county  to  expend  in  the  actual  construction  of  the  road 
in  the  said  to\Vnship  an  amount  of  money  equal  to  the  amount  of 
the  donation ;  that  the  company  had  failed  to  complete  its  road 
for  use  through  the  township  at  the  time  this  action  was  com- 
meuced,  although  five  years  has  elapsed  since  the  7th  day  of 
March,  1877 ;  and  that  no  extension  of  time  has  been  granted  to 
the  company  by  the  board  of  commissiouei's.  It  also  appears 
from  the  statements  of  the  complaint  that  the  tax  has  been  placed 
on  the  duplicate ;  that  the  treasurer  threatens  to  collect  it,  and 
asserts  that  it  is  a  lien  upon  the  property  of  the  plaintiffs.  An  in- 
junction restraining  the  collection  of  the  tax  is  prayed. 

The  grounds  upon  which  the  validity  of  the  tax  is  assailed  are 
these: 

1.  The  failure  to  locate  the  railroad  through,  the  township  until 
April  1881. 

2.  The  failure  to  expend  in  the  construction  of  the  road  a  sum 
equal  to  the  amount  of  the  donation  within  three  years  after  the 
tax  was  placed  on  the  duplicate. 

3.  The  failure  to  complete  the  railroad  through  the  township 
within  five  years  from  the  7th  day  of  April,  1877. 

In  our  opinion  the  first  of  these  grounds  is  not  available.  There 
are  two  reasons  for  this  conclusion.  First.  The  failure  to  locate 
the  road  within  a  prescribed  time  is  not  made  a  cause  f^iluu  to  lo. 
of  forfeiture  by  the  statute ;  Second.  The  order  placing  ^jl^^nr  ^nf 
the  tax  on  the  duplicate  decided  that  the  road  was  lo-  ■<«»»  "«■• 
cated,  and  this  decision  cannot  be  collaterally  impeached.  Of 
these,  in  their  order : 
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five  years  after  said  tax  has  been  placed  npon  the  duplicate  for 
collection  in  the  proper  county^  have  expended,  in  the  actual  con- 
struction of  such  railroad  in  said  county  or  township,  an  amount  of 
money  eq^ual  to  the  amount  of  money  to  be  donated  to  or  stock  to 
be  tasen  m  said  railroad  company,  by  said  county  or  township,  the 
board  of  commissioners  may,  in  its  discretion,  make  an  order 
annulling  aiyi  cancelling  such  subscription  of  stock  or  donation  of 
money  upon  the  application  of  twenty-iive  freeholders." 

The  provisions  we  have  quoted  require  that  a  declaration  of  for- 
feiture shall  be  made  by  the  board  of  commissioners,  so  that  in 
this  respect,  at  least,  they  are  inconsistent  with  the  provisions  of 
the  former  statute;  and,  under  many  decisions  of  tnis  coui*t^  it 
must  be  declared  that  to  that  extent  the  earlier  statutes  are  re- 
pealed. Marion  Co.  v.  Center  Township,  stipraj  Sellers  v.  Beaver, 
97  Ind.  Ill ;  State  v.  Board,  92  Ind.  499 ;  Caflfyn  v.  State,  91  Ind. 
324 ;  Board  of  Tipton  Co.  v.  Indianapolis,  P.  &  C.  R  Co.,  89  Ind. 
101 ;  Wilson  v.  Board,  68  Ind.  507. 

These  decisions  also  require  us  to  hold,  as  we  do,  that  unless 
there  is  an  adjudication  by  the  board  of  commissioners,  in  the 
manner  provided  by  statute,  declaring  a  forfeiture  because  of  a 
failure  to  make  the  expenditure  prescribed,  the  collection  of  the 
tax  cannot  be  enjoined. 

The  third  ground  relied  upon  by  the  nlaintifis,  as  entitling 
them  to  an  injunction,  is  also  disposed  of  oy  the  cases  to  which 
we  have  referred,  for  those  cases  aecide  that  the  failure  to  com- 

Slete  the  railroad  within  the  time  prescribed  will  not,  without  a 
eclaration  to  that  effect  by  the  board  of  commissioners,  work  a 
forfeiture  of  the  rights  of  the  railroad  company. 

Judgment  reversed  with  instructions  to  sustain  the  demurrer  of 
the  appellant  to  the  second  paragraph  of  the  complaint 

Railroad  Aid  Tax— Committeeman  of  Town  aetine  as  Agent  for  Rail- 
road.— One  of  the  members  of  the  committee  appointed  by  the  town  to  work 
up  the  tax  having  entered  into  a  contract  with  the  railroad  company,  Tield, 
that  tiie  tax  vot^d  was  void  by  reason  of  a  promise  made  by  him  to  voters 
that  if  such  aid  was  voted  they  would  bepaid  50  cents  on  the  dollar  on  their 
certificates  when  they  paid  such  tax.  Coicago,  eta,  R.  Co.  «.  Shea  (Xowa, 
Deo.  188S),  25  N.  W.  Repr.  901. 

24  A.  &  S.  R.  Cas.-a9 
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Pboplb 

V. 

NoBTH  Faoifio  Coabt  B.  Go.        « 

(Advance  Oa$e^  Cdliforma.    February  24, 1886.) 

Li  an  action,  brought  -under  section  8670  of  the  political  code  of  CUi- 
f  omia,  to  recoyer  deiinauent  taxes  assessed  against  a  railroad  operated  in 
more  than  one  county,  the  plaintiff,  upon  a  judgment  in  its  faror,  is  not 
entitled  to  recover  interest  on  the  taxes,  at  the  rate  of  two  per  cent  per 
month,  from  the  time  they  became  delinquent  Section  8803  of  such  code 
only  authorizes  such  interest  on  the  taxes  mentioned  in  the  sections  imme- 
diately preceding  it. 

Appeal  from  judgment  of  the  superior  conrt  of  the  city  and 
ooanty  of  San  Francisco.    The  opinion  statea  the  facts. 
W.  T.  Baggett  and  James  A,   Waymi/re  for  the  appellant. 
W.  H,  L.  JSa/nies  for  the  respondent. 

Beloheb,  0.  C. — ^This  is  an  action  to  recover  taxes  assessed  for 
the  year  1883,  upon  the  defendant's  railroad,  situated  in  Marin  and 
Sonoma  counties.  The  action  wdfi  commenced  under  the  provi- 
facts.  sions  of  section  3670  of  the  political  code,  and  in  the 

court  below  judgment  was  entered  in  favor  of  the  plaintiff  for  the 
full  amount  claimed  for  taxes,  with  five  per  cent  added  for  non- 
payment, and  ten  per  cent  for  counsel  tees  and  for  costs.  The 
appeal  is  by  the  plaintiff,  and  the  only  question  presented  for  de- 
cision is,  Was  the  plaintiff  also  entitled  to  recover  interest  on  tiie 
taxes  at  the  rate  of  two  per  cent  per  month  from  the  time  they 
became  delinquent  ? 

The  question  is  answered  bv  the  political  code. 

In  1883  an  act  was  passed  by  the  legislature  amending  sections 
^^  3664  and  3665  of  that  code,  and  adding  thereto  other 

*^  °**""'  sections  numbered  consecutively  up  to  3671.  Statutes 
and  Amendments  to  Codes  1883,  p.  65.  By  these  sections  full 
provision  is  made  for  the  assessment  of  all  railroads  operated  in 
more  than  one  county  in  this  State,  and  the  collection  of  the  taxes 
levied  upon  such  assessments. 

The  assessment  is  to  be  made  by  the  State  board  of  canalization 
in  the  month  of  August,  and  within  ten  days  after  the  tnird  Mon- 
day of  that  month  the  board  is  to  apportion  the  total  assessments 
Aflnaamr.  to  the  countics,  or  cities  and  counties,  in  which  the 
roads  are  located.  The  board  must  prepare  each  year  a  book  to 
be  call^  ^^  Becord  of  Assessment  of  Kailways^"  in  which  must  be 
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entered  each  assessment  made  by  the  board,  and  another  book,  to 
be  called  "  Record  of  Apportionment  of  Railway  Assessments," 
in  which  must  be  entered,  among  other  things,  the  total  assessment 
and  the  amount  of  the  apportionment  of  such  assessment  to  each 
connty,  and  city  and  coanty.  Duplicates  of  these  two  books  are 
to  be  made  and  transmitted  to  tne  controller  of  state,  and  they 
'^  constitute  the  warrant  for  the  controller  to  collect  the  State  and 
coanty,  and  city  and  county  taxes  levied  upon  such  property  as- 
aessed  hj  the  board." 

Withm  ten  days  after  the  fourth  Monday  in  October,  the  con- 
troller is  required  to  publish  a  notice  that  he  has  received  the 
^^  daplicates,  and  that  the  taxes  are  payable  and  will  Honoa 
be  delinquent  on  the  last  Monday  of  December,  at  six  $] 
o'clock  P.M.,  and  that  unless  paid  to  the  State  treasurer 
at  the  capitol  prior  thereto,  five  per  cent  will  be  added  to  the 
amount  thereof.  AH  taxes  not  paid  before  the  time  named  are 
delinquent,  and  thereafter  there  must  be  collected  by  the  State 
treasurer,  or  other  proper  officer,  an  addition  of  five  per  centum. 

After  the  first  Monday  6f  February  of  each  year  the  controller  , 
is  required  to  commence  ah  action  in  the  proper  court,  in  the  name 
of  the  people  of  the  State,  to  collect  the  delinquent  taxes,  and  the 
fonn  of  the  complaint  to  be  used  by  him  is  prescribed. 

In  the  complamt  it  is  alleged  that  the  defendant  is  indebted  to 
the  plaintiff  for  State  and  county  taxes  in  certain  sums,  '^  with  five 
per  cent  added  for  non-payment,"  and  judgment  is  asked  for  the 
several  sums  named. 

If  in  such  action  plaintiff  recovers  judgment,  there  must  be  in- 
cluded in  the  judgment  as  counsel  fees  such  sum  as  the  court  may 
determine  to  be  reasonable  and  just. 

In  all  of  these  provisions,  as  is  seen,  nothing  is  said  about  in- 
terest, and  it  is  not  claimed  for  appellant  that  they  authorize  the 
collection  of  interest.  But  it  is  urged  that  under  section  3803  of 
the  same  code,  interest  at  the  rate  of  two  per  cent  per  month  on 
certain  delinquent  taxes  may  be  collected,  and  that  that  section 
should  be  construed  to  apply  to  taxes  such  as  are  sued  foi  in  this 
action. 

We  are  satisfied  that  the  section  cannot  be  so  construed.  It  re- 
fers only  to  the  delinquent  taxes  mentioned  in  the  sections  imme- 
diately preceding  it,  and  has  no  application  to  other  taxes  than 
those  so  mentioned.  Harper  v.  Bowe,  53  Cal.  236 ;  Lake  County 
V.  Sulphur  Bank  Q.  M.  Co.,  4  West  Coast  Rep.  191. 

If  it  had  been  intended  that  interest  should  be  collected  on  all 
taxes  w^hich  the  controller  might  sue  for  and  recover,  the  com- 
plaint, formulated  by  the  legislature  for  their  collection,  would,  in 
our  opinion,  have  demanded  judgment  for  that  interest,  as  well  as 
for  the  "  five  per  cent  added  for  non-payment" 

The  judgment  should  be  affirmed. 
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this  jadgment  the  collector  appealed.    It  was  agreed  that  both 
appeals  shoald  be  considered  together. 

It  appears  that  in  accordance  with  section  41,  chapter  120,  of 
the  revenue  act  (Rev.  St.  1874,  p.  865),  the  Chicago  &  Western 
Indiana  R.  Co.  made  its  schedule  of  property,  denominated  "  rail- 
road track,"  for  the  year  1882,  and  returned  it  to  the  sobxdijlb  or 
county  clerk  of  Cook  county.  In  this  schedule  was  in-  SSmHo^  to 
clndea  by  specific  description  all  of  the  property  which  "■"""■  ^**- 
is  embracea  in  both  of  tnese  appeals.  The  return  was  made  upon 
a  form  furnished  by  the  State  auditor  under  section  273  of  the 
revenue  act,  and  named  ^^  Schedule  A."  Together  with  Schedule 
A  the  railroad  company  was  furnished  with  another  form  named 
^^  Schedule  D,"  upon  which  it  was  required  to  list  for  local  assess- 
ment all  its  real  estate  other  than  "  railroad  track."  Schedule  D 
was  returned  with  the  word  "none"  written  upon  it.  All  of  this 
property  returned  in  Schedule  A  was  assessed  by  the  board  of 
equalization,  and  the  taxes  extended  upon  this  assessment  the 
county  collector  collected  of  the  railroad  company.  The  local 
assessor,  conceiving  that  these  lots  in  question  were  improperly 
listed  by  the  company  in  Schedule  A,  as  a  part  of  its  "  railroad 
ti-ack,"  proceeded  to  make  an  assessment  of  them  himself,  and 
upon  this  assessment  made  by  him  the  taxes  were  also  extended, 
and  it  is  for  these  taxes  judgment  here  was  asked. 

Boiling  stock  and  railroad  track,  as  well  as  capital  stock,  are  to 
be  assessed  by  the  State  board  of  equalization ;  but  all  ^^g^g^^j^  ^^ 
other  railroad  property  is  to  be  assessed  by  local  asses-  bollxno  *took 
sors.  Chicago,  B.  ife  Q.  R.  Co.  v.  Siders,  88  111.  325. /^~*^ 
The  material  question  arising,  then,  is,  were  the  lots  included  in 
Schedule  A  bv  the  company  properly  denominated  "railroad 
track,"  under  tne  revenue  law  ?  as,  if  they  were,  the  local  assessor 
had  no  power  to  assesg^them;  if  they  were  not,  then  the  board  of 
equalization  had  no  power  to  assess  them,  and  the  assessment  by 
the  local  assessor  was  valid. 

It  is  provided  by  section  40  of  the  revenue  act  that  every  cor- 
poration >"  owning,  operating,  or  constrncting  a  railroad  in  the 
State  shall  return  sworn  lists  of  schedules  of  the  tax-  jj,^„^  „ 
able  propertv  of  such  railroad."  By  section  41  of  the  22«I"  *^'*^* 
same  act  sucn  railroad  corporations  are  required  to  file  *^ 
with  the  county  clerks  of  the  counties  through  which  the  railroad 
is  located  a  statement  of  the  schedule  showing  the  property  "held 
for  right  of  way,"  and  the  length  of  the  main  and  all  side  and 
second  tracks,  etc.,  and  the  value  of  the  improvements  and  stations 
located  on  the  right  of  way.  New  companies  shall  make  such 
statement  in  May  next  after  the  "  location  of  their  roads."  By 
section  42  "  such  right  of  way,  including  the  superstructure  of 
main,  side,  or  second  track,  and  tui*n-outs,  and  the  stations  and 
improvements  of  the  railroad  company  on  such  right  of  way,  shall 
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be  held  to  be  real  estate,  for  the  purposes  of  taxation,  an  (J  denom- 
inated *  railroad  track,'  and  shall  be  so  listed  and  valued." 

It  thus  appears  that  it  is  not  necessary  the  road  should  be  cod- 
Etructed,  but  if  it  shall  be  **  located  "  and  in  process  of  construc- 
tion the  company  is  to  make  the  returns  provided  by  law ;  and 
LocATKw  ^^^^  ^^'  property  which  it  holds  for  right  of  way  is  to 

mjAD^'-KjuLr  placed  in  its  schedule  of  "  railroad  track."  The  condi 
tion  as  respects  the  railroad  and  tlie  pro})erty  m  ques- 
tion, on  May  1,  1SS2,  as  appears  from  the  evidence,  was  that  the 
railroad  company  was  constructing  its  railroad  ;  that  it  had  located 
the  road  over  the  property,  and  had  purchased  all  of  the  property 
mentioned  in  these  appeals,  for  its  right  of  way,  and  held  it  for 
that  purpose;  that  it  had  not  acquired  all  the  intervening  property, 
but  was  proceeding  by  condemnation  and  purchase  to  acquire  it 
all,  so  as  to  make  continuous  lines  of  road,  and  so  as  to  actually  use 
it  all  for  tracks  and  stations ;  but  that  it  had  not,  on  May  1,  18S2, 
continuous  lines  of  track  over  tlie  property. 

The  property  is  situated  mainly  north  of  Twelfth  street,  and 
south  of  Van  5uren  street,  they  being  east  and  west  streets,  and 
siTTATios  or  between  Third  and  Fourth  avenues,  running  north  and 
"^^  south  in  the  city  of  Chicago.     The  railroad  was  being 

operated  from  the  south  to  a  temporary  passenger  depot  at  Twelfth 
street  There  were  at  that  time  four  tracks  across  Twelfth  street 
connecting  with  the  tracks  south,  but  these  tracks  were  not  in  use 
north  of  the  south  line  of  Twelfth  street.  Two  tracks  had  been 
built  across  each  of  the  intervening  cross-streets  up  to  Yan  Buren 
street ;  but  there  was  not  a  continuous  line  of  track  north  of 
Twelfth  street.  The  road  had  been  located  to  Van  Buren  6ti*eet 
The  company  had  suits  for  condemnation  pending  as  to  a  large 
amount  of  the  other  intervening  property  between  Twelfth  street 
and  Yan  Buren  street,  and  was  negotiating  for  the  purchase  of  the 
remainder.  It  had  failed  in  some  of  the  lots  acquired  in  prepara- 
tion of  them  for  the  tracks.  Some  of  this  property  already  ac- 
quired had  buildings  upon  it,  and  some  of  these  buildings  were 
occupied  by  tenants  under  the  railroad  company. 

The  position  taken  by  the  collector  is  that  it  was  only  such 
property  upon  which  tracks  were  laid,  or  as  was  in  actual  use  by 
What  i  *'^®  company  for  railioad  purposes,  that  could  be  prop- 

iioAB  TOACK?^  ^^^7  classed  as  "  railroad  track."  And  the  court  below 
held  with  the  collector  in  part,  overniling  tlie  railroad 
company's  objections  as  to  all  lots  actually  occupied  by  a  building, 
and  sustaining  them  as  to  lots  which  were  vacant  We  perceive 
no  good  reason  for  this  distinction.  The  accidental  occupancy  of 
some  of  the  lots  having  buildings  upon  them  at  the  time  they  were 
purchased  by  the  railroad  company,  and  the  occupancy  of  the  build- 
ings being  suffered  to  continue  under  the  company,  should  not 
make  a  difference.     The  lots  were  not  purchased  for  the  purpose 
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of  their  occupancy  by  dwellings,  or  for  the  ase  of  drawing  rents 
from  them,  and  were  not  by  a  fair  interpretation  being  held  for 
each  a  use.  Bat  they,  together  with  the  vacant  lots,  were  alike  all 
pdrchased  for  railroad  purposes,  for  right  of  way,  and  were  alike 
all  "  held  for  right  of  way ;"  and  we  think  the  improved  and  un- 
improved lots  should  be  similarly  viewed  as  to  being  "  railroad 
track"  or  not.  We  regard  it  a  too  narrow  construction  that  the 
property  must  have  been  in  actual  use  by  the  railroad  company 
for  railroad  purposes,  to  admit  its  being  classified  as  '^  raiu*oad 
track."  The  requirement  of  the  statute  is  that  Schedule  A  shall 
show  the  property  not  actually  used  for  ri^ht  of  way,  but  "  held 
for  light  of  way;"  And  we  are  of  the  opinion,  where  property  is 
circumstanced  as  all  this  was,  the  road  being  in  process  of  con- 
struction, and  the  property  in  good  faith  acquired  and  held  for 
right  of  way,  and  the  delay  of  its  immediate  use  for  such  purposes 
coming  only  from  the  non-acquirement  of  intervening  property 
which  was  being  obtained,  that  such  propei*ty  is  to  be  consiaered 
as  much  a  part  of  the  ^^  railroad  track,  as  denominated  in  the  rev- 
enue law,  as  if  tracks  had  been  actually  constructed  upon  it.  Five 
lots,  it  is  admitted  by  the  company's  counsel,  were  improperly 
listed  in  Schedule  A,  but  not  one  of  these  lots  is  involved  in  either 
of  the  appeals. 

The  judgment  as  to  the  lots  included  in  the  collector's  appeal 
will  be  afSrmed,  but  as  to  the  lots  included  in  the  railroad  com- 
pany's appeal,  the  judgment  will  be  reversed,*  and  the  cause  re- 
manded. 

Railroad  Bonds— Not  taxable  as  "  Public  Stoclct  and  Securitiet."— Bonds 
iwued  by  a  railroad  corporation  which  is  managed  by  its  stockholders  for 
the  purposes  of  private  gain  are  not  ^'public  stocks  and  securities ''  within 
the  meaning  of  the  Pub.  Sts.  of  Massachusetts,  c.  11,  §  4,  but  are  ''  debts 
due,''  and  the  money  invested  in  them  is  **  money  at  interest^"  from  which' 
the  owner  is  entitled,  in  determining  the  amount  for  which  his  personal 
estate  shall  be  taxed,  under  that  statute,  to  have  money  upon  which  he  is 
paying  interest  deducted,  although  the  corporation  is  established  by  an  act 
of  Congress  of  the  United  States,  and  large  grants  of  land  have  been  made 
to  it  by  Congress  to  aid  in  its  construction  for  public  purposes,  and  the 
bonds  are  secured  by  a  mortgage  on  its  road,  and  the  mortgage  is,  as  re- 
quired by  law,  filed  and  recorded  in  the  office  of  the  Secretary  of  the  In- 
terior, and  the  corporation  is  to  some  extent  subject  to  government  control. 
Hale  V.  County  Commissioners,  137  Mass.  111. 

Tunneiti  Trades,  Structuresi  etc.,  taxable  as  Real  Estate.— The  tunnels, 
tracks,  structures,  superstructures,  stations,  viaducts,  and  masonry  known 
as  the  Fourth  Avenue  Improvement  in  New  York  City  are  taxable  as  real 
estate  against  the  railroad  company  having  the  exclusive  use  thereof  for  its 
corporate  purposes;  the  occupation  of  the  public  street  in  which  the  tunnels, 
etc.,  are  situated  having  been  appropriated  to  the  use  of  the  railroad  com- 

?my.  This  is  so,  although  the  city  was  compelled,  under  chapter  702,  New 
ork  Laws  of  1872,  to  pay  a  portion  of  the  expense  of  the  improvement. 
People  «.  Commissioners  of  Taxes,  etc.  (New  York,  Jan.  1886),  1  Central 
Bepr.  809.  ^ 
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other  property  necessary  and  used  in  the  constrnction  and  use  of 
said  railroad,  and  plaintiff  was  snch  a  corporation  and  owned  said 
railroad  at  the  various  times  hereinafter  mentioned. 

^'  (2)  That  the  county  of  Holt,  in  said  State  of  Nebraska,  is  a 
corporation  duly  organized. and  created  under  and  in  pursuance  of 
the  laws  of  said  State,  and  was  such  corporation  at  the  various 
times  hereinafter  mentioned. 

^'(3)  That  the  defendant  the  county  of  Brown  is  now  one  of  the 
counties  of  said  State  organized  under  and  by  virtue  of  the  provi- 
sions of  the  acts  of  tlie  legislature  of  the  State  of  Nebraska, 
which  took  effect  September,  1883,  entitled  ^  An  act  to  provide  for 
the  organization  of  new  counties,  and  to  locate  the  county  seats 
thereof,'  and  amendments  thereto,  and  found  in  article  11,  c.  17,  of 

Sirt  1  of  the  Compiled  Statutes  of  Nebraska ;  that  s^id  county  of 
rown  did  not  become  permanently  organized  until  the  twenty- 
third  day  of  July,  1883,  and  the  officers  elected  at  the  fii-st  election 
therein  did  not  qualify  until  the  seventh  day  of  August,  1883 ; 
that  in  pursuance  of  said  act  of  said  legislature  last  aforesaid,  the 
governor  of  the  State  of  Nebraska,  on  the  eighteenth  day  of 
March,  1883,  appointed  commissioners  to  call  an  election  in  said 
county  for  the  purpose  of  electing  county  officers  in  said  countv, 
and  determining  the  location  of  tne  county  seat  therein ;  that  said 
election  was  called  by  said  commissioners,  and  held  on  the  nine- 
teenth day  of  July,  1883,  and  the  same  was  the  first  election  ever 
held  in  said  county,  and  the  votes  cast  at  said  election  were  can- 
vassed on  the  twenty-third  day  of  July,  1883,  and  the  officers 
elected  at  said  election  did  not  qualify  until  the  seventh  day  of 
August,  1883;  that  the  defendant  John  N.  Staley  is  now  the 
treasurer  of  said  county  of  Brown. 

''  (4)  That  the  boundaries  of  what  is  now  the  county  of  Brown 
were  fixed  by  an  act  of  the  legislative  assemblv  of  tne  State  of 
Nebraska  in  the  year  1883,  which  took  effect  February  19,  1883, 
and  all  of  said  territory  included  in  said  boundaries  by  said  act 
was  named  and  entitled  the  ^  County  of  Brown.' 

"  (5)  The  said  territory  embraced  and  included  in  said  county 
of  Brown,  as  now  organized,  was  situated  directly  west  of  said 
county  of  Holt ;  said  county  of  Holt  being,  in  the  year  1883,  and 
for  several  years  prior  thereto,  duly  organized.  The  said  territory 
now  embraced  in  said  county  of  Brown  was,  by  virtue  of  the  laws 
of  the  State  of  Nebraska,  attached  to  the  county  of  Holt,  for  elec- 
tion, judicial,  and  revenue  purposes,  and  the  county  authorities  of 
said  county  of  Holt,  under  the  provisions  of  said  statute,  exercised 
control  over,  and  their  jurisdiction  extended  to,  all  the  territory 
embraced  in  what  was  afterwards  Brown  county. 

"  (6)  That  under  and  by  virtue  of  the  provisions  of  the  act  of 
the  legislature  of  the  State  of  Nebraska  proved  March .  1, 1879, 
found  in  Compiled  Statutes  of  Nebraska,  m  article  1,  c.  77,  pt.  1, 
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Brown  amounted  to  the  snm  of  $7141.01 ;  that  the  said  taxes  thus 
levied  by  the  commissioners  of  Holt  coantj  on  the  plaintiff's  i*ail- 
road  in  the  territory  now  embraced  in  Brown  county  were  carried 
out  on  the  tax-books  of  Holt  county  against  said  plainti£Ps  prop- 
erty,  and  (he  same  delivered  to  the  treasurer  of  said  Holt  county 
for  collection,  as  by  law  required,  with  the  warrant  thereto,  signed 
by  the  county  clerK  of  said  county,  commanding  the  treasurer  of 
said  county  of  Holt  to  collect  the  same  as  by  law  provided. 

"  (8)  That  on  or  about  the  twenty-f oui-th  day  of  April,  1884,  the 
said  taxes  so  levied  by  the  county  of  Holt  on  the  plaintiff's  said 
property  in  the  county  of  Holt,  and  in  the  territory  now  compris- 
ing the  county  of  Brown,  being  due,  the  said  tax- list  being  in  the 
lumds  of  the  treasurer  of  said  Holt  county  for  collection,  the 
plaintiff  paid  in  to  the  tfeasurer  of  Holt  county  on  said  day,  in 
good  faitn,  but  with  notice  of  the  permanent  organization  of  said 
iBrown  county,  said  taxes  so  leviea  against  the  said  railroad  in 
Holt  county,  and  in  said  territory  now  embraced  in  the  county  of 
Brown,  and  paid  all  taxes  assessed  and  levied  on  its  property  for 
the  year  in  said  territory  aforesaid,  and  received  a  receipt  from 
said  treasurer  of  Holt  county  therefor. 

"  (9)  That  the  county  authorities  of  Brown  county  never  at  any 
time  levied  any  taxes  whateyer  upon  any  property  in  said  county 
of  Brown  for  the  year  1883,  and  never  levied  any  tax  for  said 
year  on  said  railroad  of  plaintiff  in  said  county  of  Brown,  and  said 
county  of  Brown  was  not  organized  at  the  time  when,  by  law,  the 
counties  in  said  State  of  Nebraska*  are  required  to  levy  the  taxes, 
but  the  taxes  on  all  the  property  subject  to  taxation  in  said  terri- 
tory now  comprising  the  county  of  Brown  were  levied  by  the 
proper  authorities  of  Holt  county. 

'^(10)  That  immediately  after  the  peimanent  organization  of 
said  Brown  county,  and  in  the  month  of  August  or  September^ 
1883,  the  county  clerk  of  said  county  of  Brown  obtained,  from  the 
tax-books  of  Holt  coun^  a  transcript  of  said  tax-list  or  tax-roll 
for  said  year  of  1883  of  the  taxable  property  within  said  Brown 
county,  including  the  said  property  and  railroad  of  this  plaintiff, 
and  med  the  same  in  the  office  of  tne  ti'easurer  of  said  county ;  the 
said  tax-list  being  the  taxes  levied  and  carried  out  on  plaintiff's 
property  by  the  county  authorities  of  Holt  county  aforesaid ;  and 
said  transcript  of  said  tax-lists  so  obtained  by  said  county  derk  of 
Brown  county  from  said  Holt  county  is  cliumed  by  said  Brown 
county  to  have  been  done  under  section  13,  art.  11,  c.  17,  pt.  1,  p» 
172,  Compiled  Statutes  of  Nebraska. 

'^  The  foregoing  are  the  facts  with  regard  to  the  matters  thero- 
iu  stated  and  agreed  to  as  such  by  the  parties  to  this  action  ;  and 
in  addition  thereto  the  plaintiff  claims  that  the  county  of  Brown 
never  made  any  claim  or  asserted  any  right  to  any  tax  upon 
plaintiff's  said  railroad  for  said  year  1883,  before  the  plaintiff  paid 
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the  same  to  said  ooanty  of  Holt ;  but,  on  the  oontrary,  disdaimed 
any  rifht  to  receive  or  collect  the  same  from  pliunti£E  before 
plaintiff  paid  said  taxes  to  said  conntv  of  Holt,  and  the  plaiDtif 
paid  said  taxes  without  any  knowledge  or  notice ,  of  any  claim 
thereto  on  the  part  of  said  Brown  county.  Which  proposition  de- 
fendants deny.  And  it  is  agreed  by  the  parties  hereto  that  if  the 
court  shall  be  of  the  opinion  that  said  statement  of  facts,  as  last 
above  stated,  and  to  which  said  parties  do  not  agree,  is  material  to 
a  proper  determination  of  this  case,  then  the  said  parties  may  take 
evidence,  in  the  manner  of  taking  depositions,  upon  said  question, 
and  the  tmth  of  said  statement  be  aetermined  by  the  court  from 
such  evidence,  said  deposition  to  be  taken  within  such  time  as  the 
])arties  shall  agree  upon  or  the  court  direct. 

'^The  said  paities,  from  the  foregoing  facts,  submit  for  the 
judgment  of  the  court  the  following:  First  Did  the  taxes 
levied  by  Holt  county  upon  the  property  of  the  plaintiff  within 
the  territory  now  comprising  the  county  of  Brown,  for  the  year 
1883,  belong  to  the  revenae  of  Brown  county  i  Second.  It  so, 
did  the  payment  of  said  taxes  in  fall  by  plaintifE  to  the  treasurer 
of  Holt  county  on  the  twenty-fourth  dayof  April,  1884, discharge 
plaintiff's  liability  for  said  taxes  to  JBrown  county?  Third. 
Under  the  agreed  facts,  is  plaintiff  now  liable  to  said  Brown 
county  for  said  taxes  of  1883,  levied  as  above  stated,  and  paid 
by  plaintiff  to  Holt  county  ? 

"  FiUEMOin',  Elkhobn  &  Missoubi  Yallet  B.  Co. 
"  By  Joy,  Wright  &  Hudson,  Attorneys. 

"  W.  H.  Mungbb,  Attorney  for  Brown  county." 

Section  140  of  chapter  18,  Comp.  St.,  provides  that  "All  coun- 
ties which  have  not  oeen  organized  in  the  manner  provided  by 
UKORajjiiBD  1a^9  or  any  unorganized  territory  in  the  State,  shall  be 
couimr.  attached  to  the  nearest  organized  county  directly  east, 

for  election,  judicial,  and  revenne  purposes,"  etc.  Section  147 
provides  that  "  the  county  authorities  to  which  any  unoiganized 
eounty  or  territory  is  attacmed  shall  exercise  control  over,  and  the 
jurisdiction  shall  extend  to,  such  unorganized  county  or  territory  the 
same  as  if  it  were  a  part  of  their  territory."  Section  1,  art.  11,  of 
chapter  17,  provides  that  "when  it  shall  be  made  to  appear  by  the 
affidavit  of  three  resident  freeholders  in  any  one  of  the  unorga- 

^^  nized  coanties  of  this  State  that  such  county  contains  a 

oroI^Uatioii  population  of  not  less  than  two  hundred, inhabitants, 
or  coDiiTT.  ^^^  ^^  ^^  more  of  Buch  inhabitants,  heinst  tax-payers, 
may  by  memorial  petition  the  governor  to  appoint  three  persons 
therein  mentioned  to  act  as  special  county  commissioners,  and  one 
person  by  them  named  to  act  as  special  clerk  for  such  county,  and 
shall  also  name  some  place  centrally  located  in  the  county  for  a 
temporary  county  seat ;  whereupon  it  shall  be  the  duty  of  the  gov- 
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ernor  to  appoint  and  commission  the  persons  so  named  for  special 
connty  officers,  and  shall,  by  appointment  under  his  hand  ana  seal» 
declare  the  said  place  the  temporary  connty  seat  of  said  county.'^ 
The  second  section  requires  the  ofBcers  thus  appointed  to  take  an 
oath.  The  third,  requirea  the  commissioners  to  divide  the  county 
iDto  precincts,  and  to  fix  the  time  and  places  where  an  election 
will  be  held,  and  cause  notices  thereof  to  be  given, — the  notices  to 
specify  the  place  of  voting.  The  fourth  section  provides  the  mode 
of  conducting  the  election.  The  fifth  to  the  twelfth,  inclusive^ 
relate  to  the  county  seat.  The  thirteenth  section  provides  that 
"whenever  any  county  organized  under  the  provisions  of  this 
chapter  shall  have  been  previously  attached  to  any  other  county 
for  election,  judicial,  and  revenue  purposes,  it  shall  be  the  duty  of 
the  county  cferk  chosen  at  the  first  election,  after  having  qualified 
according  to  law,  to  procure  from  the  proper  officer  of  such 
connty  a  transcript  of  all  deeds,  mortgages,  judgments,  and  liens,, 
of  every  description,  upon  real  and  personal  property  lying  and 
being  in  such  newly-organized  county,  and  cause  the  same  to  be 
recorded  in  the  proper  offices  of  his  own  county.  Such  clerk  shall 
be  at  full  liberty  to  take  such  transcripts  himself ;  and  when  re- 
corded in  the  proper  office  in  his  own  county,  shall  stand  headed 
with  the  name  of  the  county  and  offices  where  taken,  and  a  certifi- 
cate attached  thereto  that  they  are  correct ;  and  ^uch  clerk  shall 
receive  for  his  services  ten  cents  per  folio  for  recording  them,  and 
ten  cents  per  mile  in  going  after  and  returning  with  tnem,  which 
shall  be  audited,  allowed,  and  paid  to  him  by  his  own  countv." 
Section  14  provides  ^^  that  county  and  precinct  officers  electea  at 
the  first  election  as  herein  provided  shall  continue  to  hold  their 
respective  offices  until  the  next  general  election  held  for  the 
same  offices  in  other  counties,  as  provided  by  the  election  law  in 
force  at  that  time,  and  until  their  successors  are  elected  and  quali- 
fied." The  third  section  provides  for  the  election  of  county  and 
precinct  officers. 

It  will  thus  be  seen  that  the  attachment  of  an  unorganized 
county  to  one  that  is  organized,  for  election,  judicial,  and  I'evenue 
purposes,  is  merely  of  a  temporary  character ;  nor  need  attacbmxiit  of 
the  relation  continue  longer  than  sufficient  time  to  liSSSS^^ 
organize  after  the  unorganized  county  contains  200  «>'"^« 
inhabitants  and  tax-payers.  The  unor^nized  county  does  not 
become  a  part  of  tne  organized  one,  but,  for^  certain  purposes 
therein  named,  is  placed  under  its  care.  The  object  evidently  was 
to  protect  life  and  properj^  in  the  unorganized  county,  and  pre* 
vent  a  failure  of  justice.  lor  the  purposes  named  in  the  statute — 
election,  judicial,  and  revenue — the  organized  becomes,  as  it  were, 
a  trustee  for  the  unorganized,  and  this  relation  continues  until  the 
proper  officers  are  elected  and  have  been  qualified  in  the  new 
county;  in  other  words,  until  the  unorganized  county  becomes 
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organized  and  the  officers  elected  at  the  £rst  election  have  taken 
the  oath  and  given  the  security  required  by  the  statute.  The  new 
county  has  then  provided  the  machinery  for  county  govemiDent 
and  put  the  same  in  motion.  It  is  now  able  to  transact  its  own 
business,  and  it  would  seem  both  unjust  and  unreasonable  to  deny 
it  and  its  citizens  the  right.  Bein^  an  organized  county,  the  liga- 
ment that  bound  it  to  the  former  is  severed  by  the  force  of  uie 
organization,  and  it  takes  its  place  as  one  of  the  counties  of  the 
State,  and  its  officers  are  amenable  to  the  courts  for  the  faithful 
performance  of  their  duty.  The  county  clerk  of  the  new  oouDtj 
IS  to  obtain  ^^  a  transcript  of  all  deeds,  mortgages,  judgments,  and 
liens  of  every  description  upon  real  or  personal  estate  lying  or 
being  in  such  newly-organized  county."  While  the  language  in 
terms,  perhaps,  does  not  include  tax  liens,  yet  we  think  they  are 
intended  to  be  included.  Otherwise  it  would  have  been  unneces- 
sary to  provide  for  the  election  of  a  county  ti-easurer.  Why  pro- 
vide a  treasurer  if  the  tax-rolls  are  not  to  be  placed  in  his  poEses- 
sion,  and  the  revenue  collected  and  dispersea  by  him  upon  war- 
rants properly  drawn?  It  is  evident,  therefore,  tiiat  the  ti'anseripts 
referred  to  include  the  property  assessed  and  the  taxes  levied  in 
the  new  county.  This  being  so,  after  the  organization  of  the  new 
county  is  complete  and  its  officers  have  qualified,  all  taxes  due  to 
it  are  to  be  paid  to  its  treasurer;  and  a  payment  to  the  treasarer 
of  the  county  to  which  it  was  formerlv  attached  is  not  a  payment 
to  it.  The  fact  that  the  taxes  were  levied  by  the  commissioners  of 
the  former  county  under  a  special  power  gives  that  county  no 
authority  to  collect  such  taxes,  if  in  the  mean  time  such  special 
power  has  ceased,  as  the  object  of  the  statute  is  not  to  enable  the 
or^nized  to  make  the  unorganized  a  source  of  revenue. 

It  is  clear,  therefore,  that  upon  the  organization  of  Brown 
county  and  the  qualification  of  its  officers  it  became  an  organ- 
taxw  8H0  ^^®^  county,  and  the  special  authority  of  the  county 
T^^^iu™  officers  of  Holt  county  ceased.  A jpavment,  therefore, 
OF  A^wS  after  that  date,  to  the  treasurer  of  Holt  county  of  taxes 
due  to  Brown  county  for  1883,  upon  property  lying 
therein,  was  not  a  payment  to  Brown  county,  and  not  a  valid  pay- 
ment of  said  taxes.  Said  taxes,  being  paid  under  a  mistake,  in 
justice  should  be  repaid  to  the  plaintiff  or  o£bet  against  other  taxes 
due  from  the  plaintiff.     But  that  question  is  not  m  this  case. 

The  injunction  must  be  denied,  and  the  treasurer  of  Brown 
county  permitted  to  collect  from  the  plaintiff  the  taxes  in  ques- 
tion. 
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Atohison,  Topska  and  Santa  Fb  B.  Go. 

V. 

Wilson,  Treasurer,  etc.,  et  al. 

(Advance  Ca$e^  Kan%a».    April  9,  1886.) 

Tbe  ooimty  board  of  equalization  is  authorized,  at  its  meetings  held  in  the 
month  of  June  of  the  odd  years,  when  proper  notice  has  been  ffiven  to  cor- 
rect and  equalize  the  assessment  made  in  those  years,  under  section  60  of  the 
Kansas  tax  law,  of  real  property  that  has  become  taxable  since  the  regpilar 
assessment  of  such  property  in  the  even  years,  and  therefore  at  such  time  the 
owners  of  such  proper^  have  an  opportunity  for  a  hearing  at  which  to  con- 
test the  legality  and  justice  of  the  assessment. 

Ebbob  from  Hodgeman  county. 

A.  A,  Surd  and  M.  W.  Sutton  for  plaintiff  in  error. 

IT.  S.  Kenyan  and  ff.  C.  Peck  for  defendants  in  error. 

Johnston,  J. — ^In  February,  1883,  the  boundaries  of  Hodgeman 
county  were  changed  by  legislative  enactment  so  as  to  embrace  con- 
siderable territoiy  that  had  theretofore  constituted  a  fact*. 
part  of  the  unorganized  county  of  Gray,  and  which  before  that 
time  was  not  subject  to  taxation.  The  Atchison,  Topeka  &  Santa 
Fe  B.  Co.  owned  several  tracts  of  land  in 'the  territory  attached, 
and  in  the  spring  of  1883  the  assessors  of  Hodgeman  county 
assessed  this  land  of  the  company,  and  it  was  placed  on  the  tax-roll, 
and  a  levy  was  made  thereon  by  the  county  commissioners  of 
Hodgeman  county  for  the  taxes  of  that  year.  The  railroad  com- 
pany brought  this  action  against  the  county  treasurer  and  county 
commissioners  of  Hodgeman  county,  alleging  that  the  assessment 
was  made  without  authority,  and  tnat  the  taxes  levied  upon  its 
lands  were  wholly  illegal  and  void,  and  asked  for  an  injunction  to 
restrain  the  collection  of  such  taxes.  A  temporary  injunction  was 
granted.  Afterwards  the  defen^^ant  filed  a  demurrer  to  the  peti- 
tion, which,  upon  the  hearing,  was  sustained,  and  the  injunction 
dissolved.  This  ruling  is  assi^ed  for  error  here.  The  validity  of 
the  tax  is  challenged  by  the  plaintiff  on  the  ground  that  the  assess- 
ment of  its  land  having  been  made  in  an  odd  year,  it  was  not 
afforded  a  hearing  or  an  opportunity  to  contest  the  justice  of  the 
assessment  We  cannot  concur  in  uiis  claim.  It  is  true  that  sec- 
tion 43  of  the  tax  law  provides  for  a  biennial  assessment  of  real 
property,  but  section  69  of  the  same  law  provides  that  ^^  each  town- 
ship and  city  assessor  shall  annually,  at  the  time  of  taking  the  list 
ana  valuation  of  personal  property,  also  take  a  list  of  all  the  real 
property  situated  in  the  county  that  shall  have  become  subject  to 


624  ATCHISON,  ETC.,   B.   CO.  V.   WILSON. 

taxation  since  the  last  previous  listing  of  property  therein,  with  the 
value  thereof  estimated  agreeably  to  the  rales  prescribed  for  the 
listing  and  assessing  of  real  estate,  .  .  .  and  snail  make  return 
thereof  to  the  county  clerk  at  the  same  time  he  is  required  by  law 
to  make  his  return  of  personal  property,"  etc. 

It  is  insisted  that  the  board  of  equalization  can  only  meet  to 
equalize  the  assessment  of  real  property  in  the  even  years  when 
MESTXKa  F  ^^^  property  is  regularly  assessed,  and  theref  oi'e  that 
wSSoF  bqua!  the  assessment  of  real  property  in  the  odd  years  pro- 
LiEXTioK.  vi(Jed  by  section  69  cannot  be  revised  or  equalized  by 

the  board.  It  is  true  that  section  74  requires  that  there  shall  be  a 
meeting  of  the  board  of  equalization  for  that  purpose  on  the  first 
Monday  in  June  of  the  even  years,  but  it  does  not  lorbid  a  meeting 
at  other  times  when  there  may  be  a  necessity  therefor.  Section  73 
reads  as  follows:  "The  board  of  county  commissioners  of  each 
county  shall  constitute  a  county  board  of  equalization,  and  the 
county  clerk  shall  be  the  clerk  of  said  board/^  This  provision  is 
broad  and  general,  and,  unless  limitations  are  elsewhere  prescribed, 
it  would  authorize  the  board  thus  constituted  to  equalize  or  correct 
the  assessment  of  real  estate  at  any  time  when  proper  notice  had 
been  given  that  such  action  could  or  would  be  tasen.  With  respect 
to  the  equalization  of  the  valuation  of  personal  property,  a  limita- 
tion is  prescribed  in  section  74,  where  it  proviaes  that  the  board 
'^  shall  meet  on  the  first  Monday  of  June  of  each  year,  and  proceed 
to  equalize  the  valuation  of  the  })erBonal  property  of  their  county, 
and  may  adjourn  from  time  to  time  for  said  nurpose  not  beyond 
ten  days  from  the  first  day  of  their  session."  Under  this  limitation 
it  may  well  be  doubted  whether  the  board  can  meet  for  the  purpose 
of  equalizing  the  personal  property  valuations  after  the  10-day 
limit  nas  expired ;  but  when  the  legislature  came  to  prescribe  rules 
for  the  government  of  the  board  in  regard  to  the  time  and  manner 
of  equalizing  the  valuation  of  real  property,  there  was  no  such 
limitation  made.  The  rules  affecting  ^eal-estate  valuations  are 
found  in  the  same  section  with  the  limitation  mentioned.  The  fix- 
ing of  the  limit  in  the  one  <»8e,  and  the  studied  omission  of  such  a 
provision  in  the  other,  indicates  that  the  legislature  did  not  intend 
to  restrict  the  board,  in  correcting  and  equalizing  the  valuation  of 
real  property,  to  the  meeting  held  on  the  first  Monday  of  June  of 
the  even  years.  Besides,  by  section  75  it  is  made  the  duty  of  the 
county  clerk  to  give  a  newspaper  notice  in  May  of  every  year  that 
the  board  will  meet  on  the  first  Monday  of  the  following  month, 
and  that  at  such  meeting  all  persons  feeling  themselves  aggrieved 
can  appear  and  have  alf  errors  in  the  return  corrected.  As  has 
been  seen,  the  return  made  by  the  assessor  in  the  odd  year  em- 
braces, in  addition  to  the  listing  and  valuation  of  personal  property, 
an  assessment  of  all  real  property  that  has  become  taxable  since  the 
regular  assessment  of  such  property  the  preceding  year.    The 
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notice  is  not  that  the  errors  iu  that  part  of  the  return  relating  to 
the  valuation  of  personal  property  will  be  corrected,  but  that  all 

¥  arsons  may  appear  and  have  all  errors  in  Uie  return  corrected, 
bese  sections,  taken  together,  furnish  authority  to  the  board  of 
equalization  to  correct  any  errors  in  the  assessment  of  real  estate 
made  under  section  69  iu  the  odd  years.  That  being  so,  that  plain- 
tiff had  an  opportunity  for  a  hearing,  and  to  contest  the  fairness 
and  justice  oi  the  assessment  The  judgment  of  the  district  court 
will  therefore  be  aflBirmed. 
(All  the  justices  concurring.) 

Assessment — County  Assessors  not  authorized  to  assess  Railroad  Property. 
—Under  the  act  of  1871  (Laws  of  Missouri,  p.  56 ;  2  Wag.  Stat.  p.  1214  b, 
srt.  2)  county  assessors  were  not  authorized  to  assess  the  lands  of  railroad 
companies  situated  within  their  counties,  but  all  railroad  property  was  re- 
quired to  l)e  valued  and  apportioned,  as  provided  by  said  act,  by  a  special 
board  consisting  of  the  State  treasurer,  State  auditor,  and  register  of  landsy 
and  the  county  courts  of  the  several  counties  in  which  such  property  was 
situated  levied  taxes  for  county  purposes  upon  the  apportionment  certified 
to  the  county  clerks  of  such  counties  by  such  special  board,  as  required  by 
law.    Sute  V.  St.  Louis,  etc.,  R  Co.,  82  Mo.  688. 

Same — Injunction  against  Board  of  Examiners. — The  board  of  examiners 
organized  and  acting  under  the  Tennessee  statute  will  not  be  enjoined  from 
certifying  the  record  of  the  assessment  of  railroad  property  for  taxation, 
and  delivering  the  same  to  the  comptroller,  nor  will  the  comptroller  be  en- 
joined from  receiving  said  record  and  certifying  said  assessments  to  the 
counties  and  towns  of  the  State,  and  from  taking  steps  to  collect  any  taxes 
claimed  by  the  State  upon  said  assessments  in  excess  of  amount  admitted  to 
be  due,  as  such  assessments  may  be  reviewed  by  the  writ  of  eertiorari  and 
•uper$$dea$  in  the  State  court.  Louisville,  etc.,  R  Co.  e.  Bate  et  oZ.,  22  Fed. 
Rep.  480. 

Same— Levy  by  County  Supervisors  Ultra  Vires. — ^By  Virginia  acta 
187^-80,  ch.  106,  §  1,  the  legislature,  for  the  first  time,  empowered  the  su- 
pervisors to  levy  a  tax  on  the  real  estate  of  railroad  companies  whose  roads 
pass  through  their  county,  prescribing  that  such  tax  should  be  equal  to  the 
tax  imposed  upon  other  property  for  county  and  school  purposes,  and  based 
upon  the  assessment  per  mile  of  the  same  property  made  by  the  State  for  its 
purposes.  For  State  taxation  no  assessment  was  made  on  railroads  until 
September  28,  1881;  and  an  assessment  thereof  for  county  taxation,  if 
made  by  the  supervisors  before  that  time,  would  have  been  uUra  vire$  ;  but 
if  made  after  that  time  it  was  vaUd,  though  the  supervisors  had  previously 
made  their  levy  as  to  property  generally  in  the  county.  And  if  the  clerk  of 
the  supervisors  failed  to  enter  an  order  made  by  them,  they  may  amend  their 
record  by  having  the  order  entered  nunc  pro  tune,  Shenandoah  Valley  R. 
Co.  «.  Supervisors  of  Clark  Co.,  78  Va.  269. 

County  Auditors  acting  as  Board  of  Assessors — increase  of  Amount  im- 
posed by  State  Board. — Where  the  county  auditors  of  the  several  counties 
along  the  line  of  a  certain  railroad,  at  their  annual  meeting,  held  for  that 
purpose,  acting  as  a  board  of  appraisers  and  assessors  of  the  property  of  said 
railroad  for  purposes  of  taxation  of  that  year,  apportioned  for  such  purpose, 
of  the  total  valuation  of  the  property  of  such  company  in  the  State,  to  a 
certain  county,  for  purposes  of  taxation,  a  certain  amount  of  the  valuation, — 
an  increase  in  such  amount  imposed  by  the  State  board  of  equalization  is 

24  A.  &  £.  R.  Cas.-40 
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unauthorized  bylaw;  and  where  such  incxease  creates  a  diacontinuBtion 
asainst  such  company  in  favor  of  other  companies  of  the  same  class,  it  u  in 
Tiolatioa  of  the  uniformity  clause  of  the  State  constitution,  and  of  the  Four- 
teenth Amendment  of  the  Constitution  of  the  United  States  guaranteeing 
*' equal  protection  of  the  laws.''  Baltimore,  etc.,  R  Co.  «.  County  Treat, 
of  Seneca  Co.  (Ohio,  May,  1885),  1  Western  Rep.  94. 

Act  creating  State  Board  of  Equalization — Constitutionality.-' A  statute 
creating  a  State  bowd  of  equalization  which  vests  power  in  such  bosrd  to 
increase  the  valuation  of  the  property  of  a  railroad  company  located  within 
the  limits  of  a  particular  county,  beyond  the  valuation  as  apportioned  to 
such  county  by  the  county  auditors  of  the  several  counties,  along  the  line  of 
such  railroad,  acting  as  a  board  of  appraisers  and  assessors  of  such  clsss  of 
property,  is  unconstitutional  and  void;  and  in  so  far  as  it  fails  to  provide 
for  a  hearing  of  the  property  owner,  and  the  production  of  evidence  as  to 
the  value  of  such  property,  it  is  in  violation  of  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States,  guaranteeing  the  right  to  ^*  due 
process  of  law  "  in  all  cases  of  divestment  of  the  property  of  citizens. 

The  collection  and  enforcement  of  a  tax  levied  upon  an  apportionment 
unauthorized  by  law  will  be  perpetually  enjoined.  Baltimore,  etc.,  R.  Go. 
e.  County  Treasurer  of  Seneca  Co.  (Ohio,  May,  1885),  1  Western  Rep.  94. 

Car  trust  Company— Rolling  Stock  taxable  in  Boston  as  Personal  Prop- 
erty employed  In  Business.— A  number  of  pei-sons  formed  an  association,  bj 
an  instrument  in  writing  containinff  numerous  articles,  for  the  purpose  of 
buying,  selling,  and  leasiDg  railroad  rolling  stock,  to  be  sold  or  leased  to  a 
certain  railroad  company,  with  provisions  for  admitting  other  persons  to 
membership.  The  members  of  the  association  were  to  furnish  money 
for  the  purchase  of  the  rolling  stock,  and  were  to  have  certificates  for 
the  amounts  so  furnished,  providing  that  the  principal  sum  contributed  by 
each  member  should  be  repaid  in  ten  annual  instalments,  with  interest;  both 
principal  and  interest  being  payable  only  out  of  the  rental^  received  for  the 
rolling  stock.  A  plan  was  adopted  by  which  the  association  delivered  the 
property  to  a  corporation  as  trustee,  which  issued  the  certificates  to  the  mem- 
oers  of  the  association,  and  also  executed  the  leases  to  the  railroad  company, 
with  provisions  for  a  rental  sufficient  to  meet  the  above  payments  of  princi- 
pal and  interest,  in  addition  to  expenses,  including  taxes;  and  at  the  end  of 
ten  years  the  rolling<-stock  was  to  become  the  property  of  the  railroad  com- 
pany. All  contracts  relating  to  any  business  of  the  association,  involving 
liabilities  for  the  payment  of  money,  were  to  be  in  writing,  and  inade  under 
the  direction  of  the  board  of  managers.  The  original  board  of  mansgers 
was  named  in  the  articles  of  association,  but  the  shareholders  were  to  have 
the  power  to  remove  them  and  to  elect  others.  At  all  meetings,  evety  share- 
holder was  to  have  one  vote  for  each  share  of  stock  owned  by  bam,  and  pro- 
vision was  made  for  the  transfer  of  shares,  and  the  association  was  not  to  be 
dissolved  by  the  death  of  members.  Every  owner  of  one  or  more  shares  wss 
to  be  entitled  to  a  proportionate  share  of  the  rentals  received.  The  meetings 
of  the  board  of  managers  were  always  held  in  B.,  and  all  the  business  done 
by  them  for  the  association  was  done  there,  and  the  association  never  bsd 
any  other  place  where  its  business  was  carried  on,  and  the  certificate-holders 
never  held  any  meeting.  EM^  that  the  association  was  a  partnership;  that 
its  place  of  business  was  in  B«;  that  rolling  stock  bought  in  pursuance  of  s 
vote  of  the  board  of  managers  authorizing  such  purcnase,  delivered  to  the 
corporation  as  trustee,  and  leased  by  the  trustee  to  the  railroad  company, 
was  personal  property  employed  in  the  business  of  the  association,  within  the 
Massachusetts  Pub.  Sts.  c.  11,  §  24 ;  *<  and  that  under  the  Pub.  Sts.  c.  11,  §  SO, 
cl.  6,  such  property  was  taxable  to  the  trustees  in  B.  Ricker  e.  American 
Loan  &  Trust  Co.,  140  Mass.  846;  s.  c,  19  Am.  &  £ng.  Corp.  Cas.  1. 


TAXATION— EQUALIZATION  BY  OOUNTT  BOARD.        627 

Rolling  Otock  to  bo  assossod  by  8Uto  Board.— Sleeping  can  owned  by  a 
DOD-rendent  corporation  haying  no  principal  place  of  busineM  within  the 
State,  which  are  in  the  pomession  of  and  under  the  oontrol  of  a  railroad  com- 
pany, under  a  contract  to  continue  for  a  long  term  of  years,  and  used  by  it 
for  the  same  purposes  as  their  own  cars,  have  the  same  situ$  as  articles  of  the 
same  class  owned  by  such  railroad.  Such  property  must  be  assessed  by  the 
State  board,  under  section  2251  of  the  general  Colorado  statutes  of  1877 ;  the 
county  officials  have  no  jurisdiction  to  make  such  assessment.  The  return 
of  such  property  must  be  made  to  the  State  board  by  the  proper  officer  of 
the  railroad.  Whether  the  railroad  using  such  cars  is  required  to  pay  the 
taxes  levied  upon  them,  not  decided.  Carlisle  «.  Pullman  Palace  Car  Co. 
(Colorado,  May,  1885),  6  West  Coast  Repi.  707. 

Assessment — Ad  Valorem  Tax — New  Returns. — Executions  for  taxes  were 
issued  against  the  Southwestern  R.  Co.  by  the  comptroller-general,  contested, 
carried  to  the  supreme  court  of  the  United  States,  and  two  thirds  or  more  of 
the  company^s  road  and  property  had  been  relieved  from  the  ttd  wdormn  tax. 
Hdd^  that  the  company  ought  to  have  made  a  new  or  revised  return.  Hav- 
ing failed  to  do  so,  the  comptro^er-general  was  authorized  to  correct  the 
original  returns,  and  to  assess  that  portion  of  the  road  and  property  subject 
to  the  tax  from  the  best  information  he  could  procure,  and  order  the  ^. /as. 
to  proceed  for  so  much  of  the  tax  as  was  then  due  and  unpaid.  Had  he 
done  so,  it  would  have  been  the  act  of  the  State.  State  v.  Southwestern  R. 
Co.,  70  Ga.  11. 

Taxation  of  Road  operating  In  Other  States— Consolidation. — ^The  gen- 
eral railroad  law  of  Michigan  made  roads  that  lay  partly  within  and  purtly 
without  the  State,  taxable  on  so  much  of  their  gross  receipts  as  corresponded 
to  the  ratio  of  their  local  to  their  entire  leng^th.  A  local  company  was  con- 
solidated with  a  foreign  one  that  controlled  a  number  of  other  consolidated 
roads  and  several  leased  lines  besides,  but  the  corporation  reported  its 
receipts  in  gross,  without  discriminating  between  its  own  roads  and  those 
that  were  leased,  and  was  assessed  accorainffly,  as  if  it  constituted  a  single 
line.  Hddj  (1)  that  it  was  not  estopped  by  its  report  from  disputing  Uie 
lenity  of  the  assessment;  the  proper  course  was  for  the  commissioner  of 
railroads  to  reouire  more  definite  information  from  it  as  a  basis  of  assess- 
ment ;  (3)  the  foreign  corporation  was  not  taxable  upon  its  entire  system,  but 
only  upon  the  Michigan  road  which  had  been  consolidated  therewith.  Chi- 
cago, etc.,  R.  Co.  V.  Auditor-GknM,  68  Mich.  70. 

Taxation  of  Rolling  Stock — Return  of  Earnings — Transportation  within 
t^e  StatSi — Under  Laws  Wisconsin,  c.  858,  the  Pullman  Palace  Car  Co.  is  only 
required  to  return  the  gross  earnings  it  derives  from  the  use  of  its  cars  in 
transporting  passengers  from  point  to  point  within  the  State,  and  not  its 
earnings  derived  from  transportation  from  points  outside  of  the  State  to 
points  within  the  State,  or  from  points  within  the  State  to  points  outside  of 
the  State,  or  from  a  point  outside  of  the  State  to  another  point  outside  of 
the  State,  when  the  cars  used  in  transporting  from  such  last-mentioned 
points  pass  through  the  State  or  any  ^rt  of  it.  State  v,  Pullman  Palace 
Car  Co.  (Wisconsin,  June,  1885),  38  N.  W.  Repr.  871. 

License  Fee  Tor  Railroad  Companies — Mode  of  computing  upon  Earnings. 
— In  ascertaining  the  basis  of  the  license  fee  for  operating  a  railroad  agreeably 
to  section  1318,  Kev.  St.  of  Wisconsin,  the  earnings  for  the  whole  year  should 
be  considered,  and  the  computation  made  upon  them,  rather  than  upon  the 
earning  of  a  fractional  part  of  the  year;  and  when  one  company  commences 
operating  a  road  early  m  any  given  year,  and  the  same  was  operated  by 
another  company  during  the  preceding  year,  the  earnings  of  the  latter  com- 
pany form  the  proper  basis  for  computing  the  license  fee  to  be  paid  by  the 
company  first  mentioned. 

In  computing  the  license  fee  according  to  the  mileage  of  a  road,  the  spur 
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tracks  should  be  included;  and  if  the  road  be  rented,  the  license  fee  should 
not  be  computed  upon  the  balance  accruing  to  tl^e  lessee  road  after  paying 
rent,  but  upon  the  gross  earnings.  State  «.  McFetridge  (Wisconsin,  June, 
1885),  24  N.  W.  Bepr.  140. 


Manbfield 

V. 

New  York  Central  and  Hudson  Biter  R  Co. 

{Advance  Caw^  New  York,    April  18,  1886.) 

Plaintiff  and  his  partner  contracted  to  erect  an  elevator  within  five  moilths, 
to  commence  work  within  five  days  after  notice  by  defendant's  engineer  of 
the  completion  by  it  of  the  foundntion,  with  $500  for  each  day  gained,  and 
$500  forfeit  for  each  day  exceeding  the  five  months,  and  brings  this  action 
for  damages  caused  by  delay  through  defendant  not  completing  the  founda- 
tion before  giving  notice.  All  proof  tending  to  show  this  cause  of  action 
was  excluded  by  the  court  on  the  ground  that  there  was  no  covenant  on  the 
contract  to  have  the  foundation  ready.  Held^  that  the  defendants  were 
bound  to  prepare  the  foundations  so  as  to  have  them  in  a  condition  to  enable 
their  contractors  to  prosecute  their  work  to  the  utmost  advantage  and  econ- 
omy before  giving  the  notice  which  set  the  time  limited  for  its  completion 
in  motion. 

That  the  act  of  the  contractor  in  commencing  the  work  within  five  days 
after  receipt  of  the  notice  in  question  did  not  constitute  a  waiver,  as  be  did 
it  under  protest. 

That  the  fact  that  the  assignment  made  to  plaintiff  of  his  partner's  interest 
was  not  valid  did  not  constitute  a  bar,  as  he  was  entitled  to  his  damages 
thereon. 

Plaintiff  offered  a  judgment  roll  on  an  action  brought  by  him  against  his 
partner  to  compel  him  to  reform  said  assignment  obtained  after  this  action 
was  brought.    Esld^  competent. 

Appeal  from  judgment  general  term  supreme  court,  eeoond 
department)  aflirming  judgment  in  favor  of  defendant. 

BuoEB,  C.  J. — ^This  action  was  brought  to  recover  the  damages 
arising  from  a  breach  by  the  defendant  of  a  contract  made  by  it 
on  April  5,  1876,  with  Gill  &  Mansfield  for  the  construction  of 
Facts.  .  an  clcvator.     The  complaint  alleges,  as  a  breach,  that 

the  defendants  failed  to  have  the  foundations  ready  for  the  erec- 
tion of  the  elevator  at  the  time  they  were  required  to  commence 
work  for  its  construction,  and  claim  damages  therefor  by  reason 
of  increased  expense  in  doing  tlie  work  and  supplying  materials, 
and  loss  of  gain  or  profits  arising  from  the  delay  occasioned  by 
the  want  of  readiness  on  the  part  of  the  owners. 

Upon  the  trial  all  proof  on  the  part  of  the  plaintifi  tending  to 
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show  the  cause  of  action  set  out  in  the  complaint,  with  the  dam- 
ages arising  therefrom,  was  objected  to  by  the  defendant,  and 
excladed  by  the  court,  under  the  plaintiff's  exception.  The  de* 
cision  of  the  court  seems  to  have  been  based  upon  the  assumption 
that  there  was  no  covenant  on  the  part  of  the  defendant  to  have 
the  foundations  ready  at  tiie  time  of  giving  notice  thereof, 
and  such  seems  to  have  been  the  opinion  of  the  general  term  in 
affirming  the  judgment. 

An  examination  of  the  terms  of  the  contract  is  necessary  to  de- 
termine the  correctness  of  the  views  taken  by  the  courts  below. 
That  instrument  provided,  among  other  things,  that  Gill  &  Mans- 
field should  furnish  the  materials  and  perform  the  work  in  erecting 
the  superstructure  of  an  elevator  over  the  water  upon  piera  in  the 
Hudson  river,  between  Sixtieth  and  Sixty-first  streets,  in  New 
York,  and  should  finish  the  same  within  five  months  from  the 
time  of  the  commencement  of  the  work,  and  should  receive,  as 
their  compensation  therefor,  the*  sum  of  $331,500,  and  the  further 
som  of  $500  per  day  for  each  day  less  than  that  time  occupied  in  its 
construction.  It  was  further  provided  that  they  should  nay  the 
defendant,  as  liquidated  damages,  the  sum  of  $500  per  aay  for 
each  day  in  excess  of  that  time  during  which  the  completion  of 
the  woi*k  should  be  prolonged.  With  respect  to  the  time  of  the 
commencement  of  the  work  it  was  provided : 

"  The  said  parties  of  the  first  part  hereby  further  agree  to  com- 
mence the  erection  of  the  elevator  within  five  days  after  notice 
from  the  engineer  that  the  foundations  are  ready,  and  to  com- 
plete the  same,  ready  for  use  of  all  the  lofting  elevators,  within 
five  months  thereafter."  "Whenever  the  word  *  engineer'  is 
nsed  in  the  specifications,  reference  is  had  to  the  engineer  in 
chief  in  charge  of  the  work  for  the  party  of  the  second  part  to 
this  contract." 

It  seems  to  us  that  the  courts  below  have  mistaken  the  plain 
reading  and  import  of  this  contract.  It  is  true  that  there  is  no 
express  provision  in  it  requiring  the  foundations,  or  any  part  of 
them,  to  be  ready  at  any  particular  time.  So  neither  is  there  any 
snch  provision  requiring  any  foundations  at  all  to  be  built  by  the 
owners ;  but  the  clearest  implications  arise  from  the  language  of 
the  agreement,  and  its  avowed  object  and  intent,  that  the  propei'ty 
of  ^e  owners  upon  which  the  building  was  to  be  erected  should 
be  prepared  for  the  superstructure  by  such  owners,  and  that  the 
contractors  should  have  notice  whenever  that  time  arrived.  It 
was  the  indispensable  condition  to  the  performance  of  any  of  the 
obligations  incurred  by  the  contractors  that  the  foundations  should 
be  prepared,  and  unless  they  were  to  be  so  prepared  it  rendered 
the  whole  contract  motiveless  and  nugatory. 

It  is  not  denied  by  the  respondents  but  that  the  duty  of  prepar- 
ing the  foundations  was  assumed  by  them,  but  it  is  urged  that 
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there  is  no  provision  in  the  contract  requiring  them  to  have  all  of 
the  foundations,  or  any  particular  portion  of  them, 
p^  TO  nS-  ready  at  the  time  of  giving  notice  of  readiness  stipu- 
les toSmSk'  lated  for  in  the  agreement  In  this  we  think  they  are 
"^^^*'  mistaken.  It  was  made  the  duty  of  the  owners,  not 
only  tx)  prepare  the  foundations  for  the  reception  of  the  work  of 
the  contractors,  but  also  to  notify  them  through  their  a^nt  of  the 
fact  of  such  readiness.  The  terms  of  the  contract  plainly  imply 
that  the  notice  was  to  be  of  an  actually  existing  condition,  and 
not  the  expression  of  an  opinion  on  the  part  of  the  engineer  that 
the  foundations  were  sufficiently  advanced  to  enable  the  contract- 
ors to  prosecute  their  work  advantageously.  The  contractors  have 
not  suDmitted  any  such  question  to  tlie  decision  either  of  the 
owners  or  their  engineer,  and  in  view  of  the  heavy  obligations 
assumed  by  them  it  would  have  been  unwise  and  hazardous  to 
-have  done  so.  There  is  no  rule  of  construction,  or  principle  of 
law,  which  will  justify  a  party  who  is  required  by  contract  to  give 
notice  to  another  of  the  existence  of  a  fact  upon  which  impoitant 
obligations  depend,  to  do  so  untruly,  or  in  such  a  manner  as  to 
prejudice  the  contractual  rights  ana  privileges  of  the  party  en- 
titled to  notice.  It  was  held  by  this  court  m  the  case  of  I^eck 
V.  Collins,  70  H".  T.  382,  that  notice  of  readiness  to  perform  im- 
plies readiness  on  the  part  of  the  party  giving  such  notice,  and, 
if  he  was  not  in  fact  ready,  neglect  to  perform  on  the  part  of  the 
other  party  constitutes  no  default.  It  is  a  well-settled  principle  of 
law  in  the*  construction  of  contracts  that  when  the  obligation  of 
performance  by  one  party  presupposes  the  doing  of  some  act  on 
the  part  of  the  other,  prior  thereto,  the  neglect  or  i*ef  nsal  to 
perform  such  act  not  only  dispenses  with  the  obligation  of  per- 
formance by  the  other,  but  also  entitles  him  to  rescind,  or,  wnen 
rescission  will  not  afford  him  an  adequate  remedy,  to  continue 
the  work,  and  recover  such  damages  as  the  delinquency  has  occa- 
sioned against  the  defaulting  party.  Cross  v.  Beard,  26  "N,  Y. 
88. 

The  meaning  of  a  contract  is  to  be  gathered  from  a  consideration 
of  all  of  its  provisions,  and  the  inferences  naturally  derivable  there- 
from as  to  tne  intent  and  object  of  the  parties  in  making  it,  and 
the  result  which  they  intended  to  accomplish  bv  its  performance. 
It  was  said  by  Allen,  J.,  in  Booth  v.  Cleveland  Mill  Co.,  74 
N.  Y.  21 : 

"  There  is  no  particular  formula  of  words  or  technical  phrase- 
ology necessary  to  the  creation  of  an  express  obligation  to  do  or 
forbear  to  do  a  particular  thing,  or  perform  a  specified  act.  If, 
from  the  text  of  an  agreement,  and  the  language  of  the  parties, 
either  in  the  body  of  tne  instrument  or  in  the  recital  or  infei'ences, 
there  is  manifested  a  clear  intention  that  the  parties  shall  do  certain 
acts,  courts  will  infer  a  covenant  in  the  case  of  a  sealed  instrument^ 
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or  a  promise  if  the  instrament  is  unsealed,  for  non- performance  of 
whion  an  action  of  covenant  or  assumpsit  will  lie." 

It  was  said  by  Jadge  Danforth.  in  New  England  Iron  Co.  v. 
Gilbert  Elevated  E.  Co.,  91  N.  Y.  165,  that  « although  the  de- 
fendant does  not  in  express  terms  undertsdce  to  do  the  act  or  give 
the  notice  which  shall  set  the  plaintifE  in  motion,  a  promise  to  do 
8o"  '^is  clearly  to  be  implied  from  the  covenants  and  stipulations 
which  were  inserted."  ^^  There  is  manifested  a  clear  intention  on 
the  part  of  the  defendant  to  construct  the  railway,  and  for  that 
parpose  do  certain  thinj^ ;  among  othera,  raise  the  money,  provide 
the  masonry,  and  give  instructions  to  the  plaintiff.  These  things, 
and  others  on  the  i»rt  of  the  defendant,  tue  plaintifE  by  the  con- 
tract acquired  an  interest  in  having  performed,  and  tnere  is  an 
obligation  for  their  performance  to  be  miplied  in  its  favor." 

The  language  used  in  these  authorities  is  peculiarly  applicable  to 
the  case  in  hand,  and  furnishes  a  safe  and  just  guide  by  which  to 
determine  their  rights. 

Looking  at  this  contract  in  the  light  of  decisions  referred  to,  it 
would  seem  that  the  plainest  principles  of  justice  required  the  im- 

S plication  of  a  covenant  on  the  part  of  the  defendant  to  prepare  the 
oundations  in  question  so  as  to  have  them  in  a  condition  to  enable 
the  contractors  to  prosecute  their  work  to  the  utmost  advantage 
and  economy  before  giving  the  notice  which  set  the  time  limited 
for  their  completion  in  motion.  Any  other  construction  would 
destroy  the  mutuality  of  the  agreement,  and  put  it  practically  in 
the  power  of  one  party  to  defeat  performance  oy  the  other. 

It  is  quite  obvious  tnat  the  provisions  of  the  contract  in  respect 
to  time  are  of  its  essence,  and  were  regarded  by  the  paiiies  as  of 
primary  importance ;  the  contractors  being  stimulated 
to  great  diligence  by  the  prospect  of  extraordinary 
compensation  therefor,  and  deterred  by  the  certainty 
of  great  pecuniary  loss  from  dilatoriness  or  delav  in  the  prosecution 
of  their  work.  A  construction  which  enabled  the  railroad  com- 
pany to  retard  the  prosecution  of  the  work  by  the  contractors,  or 
disabled  them  from  employing  all  of  the  agencies  or  force  which,  in 
their  judgment,  could  wisely  and  advantageously  be  used  in  its 
performance,  would  operate  as  a  fraud  upon  them,  and  render  their 
covenant  to  complete  the  work  in  five  months  a  reckless  and  fool- 
hardy undertaking.  The  very  assumption  of  such  a  covenant  on 
the  part  of  the  builders  implies  an  underatanding  on  the  part  of 
all  parties  that  they  were  to  be  unrestricted  in  the  employment  of 
means  to  perform  it,  and  that  nothing  which  it  was  the  dutv  of  the 
owner  to  do  to  enable  the  contractor  to  pei*form  should  be  left 
undone.  It  is  unreasonable  to  suppose  that  the  parties  intended  to 
enter  into  obligations  providing  for  the  performance  of  work  by 
one  party,  under  a  heavy  pendty  for  non-performance  within  a 
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given  period,  which  yet  left  it  optional  with  the  otlier  to  facili- 
tate or  retard  such  work  at  its  pleasure  or  discretion. 

It  is  also  claimed  by  the  respondent  that  the  act  of  the  contrac- 
tor in  commencing  the  work  within  five  days  after  receipt  of  the 
waxtxr  of  notice  in  question  constituted  a  waiver  of  the  breach 
■■^*^  complained  of.    The  evidence  establishes  the  fact  that 

immediately  upon  the  receipt  of  the  notice,  the  contractors  protested 
a^inst  the  act  of  the  defendant,  and  claimed  that  it  was  given  in 
violation  of  the  true  meaning  and  spirit  of  the  contract,  and  that 
the  foundations  were  not  only  not  ready,  but  were  in  such  a  con- 
dition that  they  could  not  commence  or  prosecute  their  work  ex- 
cept at  increased  expense  and  great  disadvantage.  Under  the 
solicitations  of  the  engineer,  however,  as  they  offered  to  prove,  and 
without  waiving  any  rights  secured  to  them  under  the  contract, 
thev  in  fact  commenced  the  prosecution  of  the  work.  There  is 
notning  in  the  facts  upon  which  an  intention  to  waive  the  damages 
arising  out  of  the  breach  complained  of  can  be  predicated.  When 
the  breach  occurred  the  contractors  undoubtedly  had  the  option 
offered  them  of  refusing  to  commence  their  work  until  the  foundap 
tions  were  actually  ready,  or  to  commence  and  prosecute  it,  relying 
upon  the  covenants  of  their  contract  to  recover  such  damages  as 
the  breach  occasioned  them.  Starbird  v.  Barrons,  38  N.  Y.  231 ; 
Ruff  V.  Rinaldo,  55  N.  Y.  664 ;  Cross  v.  Beard,  supra.  After 
express  notice  to  the  defendants  of  their  intention  to  hold  them 
liable  for  the  damages  arising  from  the  omission  to  complete  the 
foundations,  they  elected  to  commence  the  prosecution  of  tne  work. 
This  they  were  entitled  to  do,  and  it  constitutes  no  waiver  of  their 
claim. 

The  further  objection  is  taken  that  no  valid  assignment  of  the 
claim  in  suit  was  made  by  his  copartner  in  the  work  to  the  plain- 
tiff. The  objection  that  Gill  was  a  necessarv  party  to  the  action 
VAUDiTT  OF  ^  not  taken  by  the  answer ;  and,  assuming  that  the 
▲8SIOH10DIT.  assignment  was  invalid,  it  does  not  constitute  a  bar 
to  the  action,  because  the  plaintiff  still  had  such  an  interest  in 
the  contract  as  entitled  him  to  maintain  an  action  for  his  damages 
thereon.  Independent,  however,  of  this  objection,  we  are  of  the 
opinion  that  the  assignment  in  question  was  sufficient  in  itself,  or 
so  ambiguous  on  its  face  as  to  authorize  parol  evidence  to  explain 
its  meaning.  The  instrument  in  question  purported  to  assign  to 
the  plaintm  all  of  Gill's  right,  title,  and  interest  to  any  and  all 
claims  and  demands  which  the  late  firm  of  Gill  &  Mansfield  have 
had  or  now  have  against  the  New  York  Central  &  Hudson  River 
B.  Co.  ^^  for,  on  account  of,  and  arising  from  any  and  all  awaid  or 
awards  due  said  firm  from  said  company  under  a  certain  contract 
for  the  erection  of  a  grain  elevator  at  the  foot  of  Sixteenth  street, 
in  said  city,  by  reason  of  said  Gill  &  Mansfield  having  comnleted 
the  construction  of  said  elevator  within  a  certain  time  specined  in 


aid  conti-act;  the  said  Luther  E.  Mansfield  hereby  agreeing  that 
ail  prosecutions  of  all  claims  shall  be  in  his  name  individually." 

It  is  manifeBt  from  the  language  of  the  iDstrument  that  the 
parties  intended  to  transfer  some  claim  tlien  in  existence,  arising 
under  the  contract  in  qnestion,  and  that  such  claim  required  pro- 
Eecntion  by  action  in  order  to  enable  the  assignee  to  enjoy  the 
benefit  of  the  assignment.  The  only  doubt  as  to  the  meaning  of 
the  contract  arises  from  the  use  of  the  words  "  award  or  awaras " 
tberein.  Neither  the  contract  nor  the  evidence  shows  that  any 
awards  were  contemplated  by  the  contract,  or  that  any  had  been 
or  eonld  be  made  thereunder ;  and  in  tlie  absence  of  explanation 
as  to  the  application  of  such  words,  there  does  not  appear  any 
subject-matter  for  the  assignment  to  operate  upon.  It  is  a  familiar 
mle  that  parol  proof  of  extrinsic  circumstances  may  be  given  to 
apply  a  aesoription  to  its  subject-matter,  and  that  if  it  appears 
tuat  the  description  is  in  some  parts  erroneous  those  psaiB  may  be 
rejected,  and  what  is  left,  if  eufliGient  of  itself,  alone  be  regarded. 
Fish  V.  Hubbard,  21  Wend.  651 ;  Bnrr  v.  Broadway  Ins,  Co.,  16 
N.  Y.  267 ;  Field  v.  Munson,  47  N.T.  221 ;  Gardner  v.  Heyer,  2 
?me,  11. 

lipon  the  trial  the  plaintiff  gave  in  evidence  a  judgment  i-oll  in 
an  action  in  the  supreme  court,  wherein  he  was  plaintiff  and  the 
Slid  Gill  was  defendant,  inetitnted  to  procure  a  reformation  of 
the  language  of  the  said  assignment,  so  as  to  make  it  conform  to 
the  real  intentions  of  the  parties  when  it  was  made,  and  also  an 
aaeignment  executed  by  Gill  in  conformity  to  such  jadgment, 
transferring  to  the  plaintiff  all  causes  of  action  growing  out  of  tlie 
contract  between  Gill  &  Mansfield  and  the  defendant.  This 
jadgment  was  rendered  after  the  commencement  of  the  present 
action,  and  after  one  trial  thereof  had  been  had.  The  defendant 
objected  to  the  evidence.  We  think  the  evidence  was  compe- 
tent. As  we  have  seen,  it  was  proper  for  the  plaintiff  to  give 
parol  evidence  of  the  meaning  of  the  language  need  io  the  as- 
signment, and  a  indgment  against  Gill,  the  only  party  except 
the  plaintiff  who  nad  an  interest  in  the  matter,  determining  that 
fact,  was  the  highest  evidence  that  could  have  been  given  upon 
theiesne.  The  only  interest  that  the  defendant  here  had  in  that 
question  was  to  be  protected  from  any  claim  under  the  contract 
by  other  parties.  This  judgment  bound  the  parties  to  it,  and 
efleetually  protected  the  de^ndant  from  any  claim  which  could 
be  made  by  Gill. 

We  have  been  invited  by  the  appellant  to  express  our  opinion 
npon  the  question  of  the  damages  recoverable  in  this  action,  but 
we  do  not  think  that  question  is  before  us  in  snch  a  shape  as  to 
anthorize  an  opinion  thereon. 

The  judgments  of  the  courts  below  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 
(All  concur,  except  RapALLo,  J.,  absent.) 
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Fbiboob 

V. 

Boston  aivd  Lowell  B.  Ogsp. 

{Adwnee  Oam^  Ma$9aehu$eU$.    AprU  10,  1886.) 

A  railroad  company  took  certain  land  for  depot  and  station  purposes,  dam- 
ages for  such  taking  beins  duly  assessed  and  paid«  The  company  then 
erected  on  the  land  taken  a  large  building,  three  stories  high,  with  a  cellar. 
The  upper  stories  contained  a  laige  nuinber  of  chambers,  and  the  ground- 
floor  contained  a  room  adapted  and  intended  to  be  used  as  a  waitinff-room 
for  passengers.  Adjoining  it  was  an  office  for  the  station  master  and  a  toi- 
let-room. An  entry  led  from  the  waiting-room  into  two  large  rooms,  and 
there  was  also  on  the  floor  a  canring-room  and  a  kitchen.  The  company  fur- 
nished the  furniture  for  the  waiting-room  and  office,  and  placed  a  nirnace  in 
the  cellar,  but  did  not  furnish  the  rest  of  the  rooms  in  the  building.  On 
one  end  of  the  land  taken  the  company  erected  an  ensine-house,  fitted  to 
house  three  locomotiyes.  Near  the  first-mentioned  bufiding  the  company 
erected  a  stable,  with  accommodation  for  horses  and  storage  of  carriages  and 
hay,  and  near  the  stable  a  piggeiy.  The  station-master  was  paid  a  small 
salary;  but,  in  return  for  his  senrices,  was  given  by  the  company  the  whole 
use,  income,  and  improYement  of  those  portions  of  the  first-mentioned 
building  not  used  for  depot  purposes,  and  the  use  for  garden  purposes  of 
about  one  and  one  quarter  acres  of  the  two  acres  taken,  and  the  use  of  the 
stable  and  pi^ggery.  The  depot  master  furnished  the  chambers  in  the  fint- 
named  building  with  beds  and  furniture,  and  placed  in  the  kitchen  in  the 
building  its  necessary  furniture,  and  took  lodgers  and  boarders,  of  whom  he 
had  an  average  of  about  twenty,  a  large  portion  of  whom  were  officers  and 
instructors  in  the  State  prison,  and  their  families;  the  prison  being  near  the 
building.  Regular  meals  were  furnished,  without  reference  to  the  times  of 
arrival  or  departure  of  trains,  and  there  were  no  special  accommodations  for 
transient  travellers.  The  stable  had  two  signs  toward  the  highway,  one 
'*  Hotel  Stable,"  the  other  **  Livery  Stable;"  and  the  depot  master  kept  sev- 
eral horses  for  hire,  and  also  pigs  in  the  piggery,  and,  to  a  limited  extent, 
cultivated  and  took  crops  from  the  land.  For  part  of  one  year  the  engine- 
house  was  occupied  by  contractors,  who  were  ouildine  water- works  in  the 
town,  who  had  their  material  brought  over  the  railroad  and  made  up  in  the 
engine-house,  and  for  the  use  of  the  latter  paid  the  railroad  company.  The 
lower  floor  of  the  large  building  was  used  by  the  company  as  a  wuting- 
room  for  passengers.  Held,  that  the  use  made  of  the  premises  by  the  com- 
pany was  not  inconsistent  with  the  purposes  for  which  they  were  taken,  uid 
that  such  an  occupancy,  if  continued  for  twenty  years,  would  not  disseize 
the  owner  of  the  fee,  in  case  the  company,  at  the  end  of  that  time,  aban- 
doned the  use  for  railroad  purposes. 

Where  a  railroad  company  takes  land,  under  the  statute,  for  railroad  pur- 
poses, the  only  limit  to  the  use  which  the  corporation  may  make  of  the  land 
18  that  it  shall  be  a  use  authorized  by  its  acts  of  incorporation.  Within  that 
limit,  the  manner  in  which  the  land  shall  be  used  and  occupied  is  in  the  dis- 
cretion of  the  corporation. 

The  authority  given  in  the  statute  to  a  railroad  company  contemplates  a 
more  exclusive  occupation  where  the  Luid  is  taken  for  station  purpoees  than 


where  the  land  U  ttkeo  for  Ujing  out  the  road.  The  former  taldog  requires 
■  ponesaion  as  exclusive  and  absolute  ••  belouga  to  a  seizin  in  fee. 

If  a  corporatioD  exceeds  its  franchise  in  the  manner  of  its  occupancy  of 
lud  taken  for  station  purposes,  if  the  land  is  still  used  for  such  purposes  in 
part,  such  occupancy  does  not  therebj  disseize  the  owner  of  the  fee. 

Ko  occupation  of  land  taken  for  depot  and  station  purposes  which  is  not 
ineonsisteDt  with  its  use  for  such  purposes  can  be  evidence  of  a  claim  to  the 
fee,  and  any  occupatiDn  of  it  which  u  concurrent  and  consistent  with,  and 
does  not  exclude,  its  occupation  for  station  purposes,  must  be  presumed  to  be 
QDder  that  right. 

This  was  a  writ  of  entry.  At  the  trial  in  the  superior  conrt  be- 
fore Pitoian,  J,,  the  following  facte  appeared  : 

Demandant  was  the  owner  of  the  premiaes  described  in  the 
writ,  and  of  other  large  tracts  of  land  in  the  neighborhood.  She 
had  her  home  place,  conaisting  of  a  dwelling-Louse  and  bam,  40 
by  25  feet,  within  a  stone's  throw  of  the  demanded  premises.  The 
tenant  sncceeded  to  all  the  rights  and  daties  of  tlie  Middlesex 
Central  R.  Oo.  On  the  first  day  of  January,  a.d.  1879,  the  Mid- 
dlesex Central  R.  Co.  filed  a  location  of  an  extension  of  its  rail- 
road in  the  town  of  Concord,  and  took  thereby  abont  three  acres 
of  demandant's  land.  On  October  31,  a.d.  1879,  the  said  Middle- 
sex Central  K.  Co.,  under  St.  1874,  c.  372,  §§  58,  60,  the  coanty 
commissioners  of  Middlesex  county  having  pi-escribed  the  limits 
thereof,  took  and  filed  a  location  npon  aboat  two  acres  more  of 
demandant's  land  adjoining  the  foragoing,  for  depot  and  station 
purposes,  wliich  are  the  premises  described  in  the  writ.  Damages 
tor  each  of  said  takings  were  thereupon  duly  assessed  and  paid. 
The  tenant  thereafter  bnilt  on  the  most  westerly  end  of  the  two 
acres  so  taken  for  depot  and  station  pniposes  a  large  building  three 
stones  high,  with  a  cellar.  This  building  was  immediately  oppo- 
site the  main  entrance  of  the  State  prison,  and  access  to  tne  two 
apper  stories  thereof  was  had  through  a  large  central  door  opening 
on  the  southerly  side  of  the  building  towage  the  prison.  These 
two  stories  contained  seventeen  chambers.  The  ground-fioor 
contained  a  room  at  the  westerly  end  opening  on  the  southerly  side 
onto  the  highway.  This  room  was  adapted  for  and  intended  to  be 
used  as  a  waiting-room  for  passengers.  Adjoining  it  was  an  office 
for  the  station  master,  and  a  toilet-room  for  ladies.  An  entrv  led 
from  the  waiting-room  into  two  large  rooms,  connected  by  folding 
doors,  in  the  centre  of  the  building,  and  to  tlie  east  of  these  was 
another  small  room  for  a  carving-room,  and  beyond  this  a  kitchen. 
The  tenant  famished  the  furniture  for  the  waiting-room  and  office, 
fitted  the  waiting-room  with  a  stove,  and  connected  the  rest  of  the 
bnilding  with  a  lamace  in  the  cellar,  but  did  not  furnish  the  rest 
of  the  rooms  in  the  building  with  any  furnitui-e,  fixtures,  or  appli- 
ancee.  On  the  easternmost  end  of  said  two  acres  the  tenant 
erected  an  engine-bouse,  fitted  to  house  three  locomotive  engines. 
Near  the  first-mentioned  bnilding  the  tenant  erected  upoo  said  lot 
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a  stable,  with  accommodatioiiB  for  five  horBes  and  for  the  storage 
of  carriages  and  hay,  and  adjoining  the  stable  a  pi^seiy. 

There  was  not,  at  the  time  of  the  erection  of  said  buildings,  nor 
has  there  been  since,  any  tavern  or  other  place  where  passengers 
over  said  railroad  could  obtain  meals,  lodging,  or  other  aoeommok 
dations  within  some  two  miles  of  said  building,  which  was  at  the 
terminus  of  the  railroad.  Since  January  24,  1880,  the  tenant  has 
occupied  the  waiting-room,  the  office,  and  toilet-room  of  the  first- 
named  building  for  depot  and  station  purposes  connected  with  its 
railroad.  It  has  used  the  en^ne-house  for  the  purpose  of  hoosiDg 
engines.  The  occupation  of  said  two  acres  otuer  than  is  above 
stated. has  been  as  follows:  Since  January  24, 1880,  the  tenant  has 
employed  a  depot  master,  whose  duty  was  to  attend  to  the  passen- 
ger, freight,  and  telegraph  business  of  the  railroad  at  that  place, 
and  who  gave  his  services,  which  were  worth  from  $30  to  $33  per 
month,  and  $200  in  cash  each  year,  and  in  return  therefor  was 
given  by  the  tenant  the  whole  use,  income,  and  improvement  of 
those  portions  of  said  first-named  building  not  used  for  depot  pur- 
poses as  above  stated,  and  the  use,  for  garden  purposes,  of  about 
one  and  a  quarter  acres  of  said  two  acres,  and  the  use  of  said  stable 
and  piggery.  The  depot  master  furnished  the  seventeen  chambers 
with  beds  and  furniture,  the  two  central  rooms  on  the  ground-floor 
with  chairs  and  tables,  and  the  kitchen  with  its  fuiiiiture,  and  has 
had  an  average  of  twenty  lodgers  and  boarders,  more  or  less  per- 
manent, a  large  proportion  of  whom  were  officers  and  instructors 
in  the  State  prison,  and  their  families,  and  some  of  whom,  from 
time  to  time,  were  employees  of  the  railroad  company.  Kegnlar 
meals  were  furnished  daily,  without  reference  to  the  times  of  ar- 
rival or  departure  of  trains.  There  were  no  special  appliances  for 
transient  travellers  to  obtain  meals.  The  railroad  company  fur- 
nished the  coal  for  the  furnace.  The  stable  had  two  signs  towards 
the  highways,  one,  "Hotel  Stable;"  the  other,  " Liveir  Stable." 
This  stable  was  erected  in  the  early  summer  of  1883.  The  depot 
master  has  kept  there  two  horses  to  let  for  hire,  and  has  baited 
such  transient  horses  as  from  time  to  time  came  there,  both  for 
persons  who  visited  the  prison,  and  for  those  who  took  trains  on 
the  railroad.  He  kept  nine  pigs  in  the  piggery,  and,  to  a  limited 
extent,  has  cultivated  and  taken  crops  from  tne  land. 

For  four  months  in  the  summer  of  1883  the  engine-house  was 
partially  occupied  by  Farris  &  Halliday,  contractors,  to  construct 
water-works  for  the  town  of  Concord,  who  brought  cement  and 
sheet-iron  tubes  over  the  railroad  as  freighters,  and  worked  up  the 
cement  and  lined  the  tubes  for  water-pipes  in  said  engine-house,  for 
which  use  of  the  engine-house  they  paid  the  tenant  $75.  At  the 
trial  the  demandant  offered  the  reconi  of  the  conviction  of  Warren 
K.  Snow,  who  was  the  depot  master  in  1882,  of  the  illegal  sale  of 
intoxicating  liquors  upon  the  demanded  premises.     This  evidence 


USB  OF  LAND  FOR  STATION   PURPOSIfiS.  637 

was  excluded,  and  the  demandant  excepted.  The  gross  receipts 
for  passenger  and  freight  business  at  tnis  station  have  averaged 
about  $175  per  month  since  its  occupation,  and  the  passenger 
travel  has  been  very  small.  After  the  demandant  had  offered  the 
evidence  heretofore  recited  as  to  the  rents  and  profits  received  by 
the  tenant  from  the  use  of  the  building  first  named,  the  tenant 
was  permitted,  against  the  demandant's  objection  and  exception,  to 
show  that  the  said  building  cost  $6275,  including  the  furnace; 
bnt,  as  the  demandant's  view  was  not  adopted,  that  her  damages  in 
tliis  action  depended  in  any  measure  upon  the  rents  and  prohts  so 
described,  there  was  no  occasion,  in  the  ultimate  finding,  to  con- 
sider either  the  income  from  or  tiie  coast  of  said  building. 

This  is  subetantiallj  all  the  evidence  in  the  case,  and  is  reported 
at  the  request  of  the  parties. 

The  court  held  that  the  tenants  had  only  an  easement  in  the 
land,  and  not  a  freehold  estate,  and  their  right  of  occupation  was 
limited  to  such  use  of  the  premises  as  was  warranted  by  their 
charter  and  the  statutes,  and  was  reasonably  necessarv  to  their  ex- 
ercise of  the  privilege  and  functions  thereby  conferred.  The 
court  made  no  special  finding  of  specific  facts  of  misuse ;  but, 
npon  the  whole  case,  found  as  a  fact  that  the  tenants  had  exceeded 
the  lawful  use  of  the  demanded  premises,  and  had  asserted  rights 
in  and  done  acts  upon  the  premises  not  justified  by  the  authority 

S'ven  them  as  aforesaid.  Therefore  the  presiding  jud^e  found 
at  the  plea  is  falsified,  and  that  the  demandant  is  entitled  to  a 
qoalified  judgment,  subject  to  all  rights  of  the  tenant  under  their 
charters  and  locations ;  and  ruled  that  the  demandant  is  entitled  to 
recover  as  rents  and  profits  since  January  24, 1880,  the  clear  an- 
nual value  of  the  land,  without  any  buildings  thereon,  subject  to 
the  right  of  the  tenant  to  its  exclusive  possession  for  i*ailroad  uses 
nnder  its  charter  and  locations,  and  assessed  the  rents  and  profits 
at  $103.  The  case  is  now  reported  by  the  agreement  of  the  par- 
ties for  the  determination  of  the  supreme  judicial  court  as  to  the 
.law  involved. 

W.  R.  Strout  and  W.  H.  CooUdge  for  tenant. 

8,  Hooft  for  demandant. 

W.  Allen,  J. — The  tenant  has  all  the  rights  in  the  demanded 
premises  which  are  given  to«a  railroad  corporation  in  land  taken 
lor  depot  and  station  purposes  under  St.  1874,  c.  372  §  60,  (Pub. 
St.  c.  112,  §  91),  and  the  demandant  has  all  the  rights  of  the  owner 
in  fee  for  whom  the  land  was  so  taken.  The  tenant  ^^^^ 
has  disclaimed  all  title  except  to  an  easement,  and  thus  nx™  akd 
admitted  of  record  all  the  title  which  the  demandant  '^■^"*^"- 
has.  So  far  as  affects  the  title,  it  is  immaterial  whether  judgment 
on  this  issue  be  for  the  demandant  or  for  the  tenant.  If,  however, 
the  demandant  can  show  that  she  was  in  fact  disseized  by  the  ten- 
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ant,  she  will  show  that  the  writ  waa  rightfully  broiighty  and  will  be 
entitled  to  coats  of  the  suit,  and  may  recover  damages  for  mesne 
profits.  It  was  decided  in  Proprietors  of  Locks  &  Canals  v, 
Nashua  &  L.  R.  Oo.,  104  Mass.  1,  tnat  a  railroad  corporation  migbt 
disseize  the  owner  of  the  land  over  which  its  road  was  located  oy 
doinff  acts  upon  the  premises  not  justified  by  its  rights  under  ite 
location,  and  which  implied  a  claim  of  title,  or  required  a  title  for 
their  justification.    The  court  say : 

'^  W  hen  there  is  a  right  which  authorises  the  parly  defendant, 
for  certain  purposes,  to  disturb  the  soil  or  occupy  the  land,  acts 
done  in  apparent  conformity  therewith,  or  even  of  an  equivocal 
nature,  will  be  referred  to  that  special  right,  although,  in  the  ab- 
sence of  such  authority,  the  demandant  would  be  entitled  to  re- 
gard the  acts  as  an  assertion  of  title  and  a  disseizin  of  himself.  In 
respect,  to  lands  taken  by  railroad  corporations,  although  the  dis- 
cretion of  the  directors  is  unlimited  as  to  the  mode  and  extent  of 
the  use  or  occupation  for  the  purpose  for  which  the  corporation 
was  erected,  yet  it  is  definitely  limited  by  those  purposes.  Any 
use  of  the  land  confessedly  for  other  purposes,  or  not  apparently 
for  purposes  permitted  by  its  charter,  is  not  protected  oy  its  an- 
thonty.^' 

We  have  onlv  to  adopt  the  rule  of  that  case  to  the  facts  of  tbe 
case  at  bar,  and  inquire  whether  the  acts  of  the  tenant  were  for 

„ purposes  other  than  those  for  which  it  misbt  lawfully 

AMouHT  TO  DIB.  occupy  thc  Isud,  and  amounted  to  an  assertion  of  title 
^^"^  and  an  assumption  of  seizin  in  fee.    St.  1874,  c.  372, 

§  52  (Pub.  St.  c.  192,  §  88),  provided  that  a  railroad  corporation 
might  lay  out  its  road,  not  exceeding  five  rods  in  width.  This 
gave  to  tne  corporation  the  absolute  right  to  impose  the  easement 
of  a  right  of  way  upon  the  land,  but  no  authority  to  take  the  land 
itself.  It  is  the  ri^ht  acquired  by  the  laying  out  of  the  road  un- 
der this  provision  of  which  it  was  said  that  it,  ^^  though  technically 
an  easement,  yet  requires  for  its  enjoyment  a  use  of  the  land  per- 
manent in  its  nature  and  practically  exclusive."  Hazen  v,  Boston 
&  M.  B.,  2  (?ray,  574.  The  only  limit  to  the  use  which  the  cor- 
oration  may  make  of  the  land  is  that  it  shall  be  a  use  authorized 
)y  its  act  of  incorporation.  Within  that  limit  the  manner  in  which 
the  land  shall  be  used  and  occupied  is  in  the  discretion  of  the  cor- 
poration. Proprietors  of  Locks  &  Canals  v.  ]N'ashna  &  L;  R  Co., 
ubi  supra^  and  cases  there  cited.  But  the  rights  of  the  tenant  in 
the  demanded  premises  are  not  merely  those  acquired  by  the  loca- 
tion of  its  road. 

The  section  of  the  statute  already  referred  to  further  authorizes 
the  corporation,  for  the  purpose  of  cuttings,  embankments,  and 
procuring  stone  and  gravel,  and  for  depot  and  station  purposes,  to 
"  purchase  or  otherwise  take,"  in  the  manner  afterwajx^s  provided, 
as  much  more  land  as  may  be  necessary  for  those  purposes.    Sub- 
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sequent  sectionB  provide  the  manner  in  which  such  land  may  be 
taken.  If  the  coi*poration  is  not  able  to  agree  with  the  owner,  it 
may  apply  to  the  county  commissioners,  who  shall  i>re8cribe  the 
limits  within  which  it  may  be  taken,  and  the  corporation  shall  file 
a  location  of  the  land  taken.  The  statute  indicates  a  more  exclu* 
dve  occupation  of  the  land  taken  for  materials  or  for  station  pur- 
poses than  of  the  five  rods  in  width  on  which  the  road  is  laid  out. 
The  latter  gives  directly  only  the  right  of  way  over  the  land.  The 
right  to  exclude  the  owner  from  the  land,  to  use  the  land  for  con- 
stmcting  and  maintaining  the  road-bed,  to  erect  upon  it  shops  and 
buildings  used  in  the  business  of  a  common  carrier  of  persons  and 
goods,  are  incidental  to  the  right  of  way.  The  former,  the  taking 
of  land  for  materials  and  for  station  purposes,  directly  contemplates 
the  exclusive  occupation  and  anpropriation  of  the  land,  as  shown 
by  the  manner  of  tne  taking  and  the  nature  of  the  use  for  which 
it  is  taken.  It  is  to  be  purdiased  or  otherwise  taken.  If  not  pur- 
chased, it  cannot  be  taken  until  the  county  commissioners  have 
presciibed  its  limits,  and,  when  taken,  it  is  taxable  to  the  corpora- 
tion ;  and  the  uses  for  which  it  is  expressly  taken  require  a  posses- 
sion as  exclusive,  and  practically  as  absolute,  as  belongs  to  a  seizin 
in  fee.  It  may  be  assumed  that  the  fee  in  land  thus  taken  remains 
in  the  owner  from  whom  it  was  taken,  and  that  the  corporation, 
by  ceasing  to  use  it  for  the  purposes  for  which  it  was  taKen,  and 
appropriating  it  to  uses  not  included  in  its  franchise,  may  b^ome 
seized  of  the  fee,  and  thus  disseize  the  owner,  as  decided  in  regard 
to  land  over  which  a  railroad  was  laid  out  in  Proprietors  of  Locks 
&  Canals  v.  Nashua  &  L.  B.  Co.,  tihi  sv^pra.  In  that  case  the 
court  says : 

^^  The  occupation  of  the  buildings  npon  the  demanded  premises 
for  the  general  purposes  of  trade  and  mechanical  or  manufacturing 
business,  by  lessees  having  no  other  connection  with  the  operation 
or  interests  of  the  corporation  than  as  its  tenants  paying  rent,  and 
the  conversion  of  those  buildings  by  the  corporation,  from  their 
original  design,  into  private  stores  or  shops  for  the  purpose  of  so 
changing  their  use,  placed  them  beyond  tne  scope  of  the  corporate 
purposes  and  functions,  and  involved  an  assumption  of  ownership, 
and  made  the  corporation  tenant  of  the  freehold  by  disseizin." 

No  occupation  of  land  taken  for  depot  and  station  purposes  ^hich 
is  not  inconsistent  with  its  use  for  such  purposes  can  be  evidence  of  a 
claim  to  the  fee,  and  any  occupation  of  it  which  is  concurrent  and 
consistent  with,  and  does  not  exclude,  its  occupation  for  station 
purposes,  must  be  presumed  to  be  under  that  right.  The  manner 
in  which  it  shall  be  used  for  the  designated  purposes  is  in  the  dis- 
cretion of  the  corporation,  and  is  no  concern  of  the  land-owner. 
Even  if  the  corporation  exceeds  its  franchise  in  the  manner  of  such 
ocwnpancy,  it  does  not  thereby  disseize  the  owner  of  the  fee.  If  a 
railroad  cor-poration  fits  its  station-house  with  conveniences  for  fur- 
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nishing  lodging  and  food  necessary  for  the  comfort  of  its  passen- 
gerS)  it  does  not  claim  the  fee  of  toe  land  by  allowing  others  than 
passengers  to  use  them.  It  is  not  a  claim  of  the  fee  in  the  land  that 
It  does  not  distinguish  between  the  public  and  its  passengers  in  the 
use  of  the  refreshment  table,  news-stand,  or  telegraph  office  kept 
there.  The  building  is  none  the  less  a  station-house,  and  the  fitting 
it  for  use  and  providing  conveniences  for  passengers  and  the  public 
alike  is  an  incident  of  its  use  for  tlie  business  of  the  corporation, 
and  a  mode  of  inviting  passengers  to  its  road ;  and,  in  doing  it,  the 
corporatioti  asserts  no  right  en^cept  to  maintain  a  station-house, 
and  what  it  deems  incidental  to  that.  It  may  exceed  its  coporate 
rights  in  the  use  of  its  station-house;  but  it  does  not  thereby 
claim  the  fee  in  the  land  on  which  it  stands.  When  the  tenant 
came  into  possession  of  the  franchise,  the  road  was  located,  and 
the  station  grounds  of  two  acres  taken  at  the  terminus  of  the  road. 
What  the  prospective  business  of  the  road  was,  does  not  appear; 
but  it  does  appear  that  its  present  dependence  for  business  was 
upon  the  State  prison.  Whatever  passenger  travel  there  was  to 
be  for  a  time  must  be  drawn  by  that,  and  the  amount  of  it  might 
depend  largely  upon  whether  it  was  attracted  or  repelled  by  tlie 
conveniences  furnished  to  travellers  by  the  corporation,  for  there 
were  none  furnished  except  by  it ;  and  the  prospective  business 
of  the  road,  and  the  inci-ease  of  population  and  business  about  it, 
might  depend  upon  the  conveniences  furnished  at  the  station  to 
travellers  and  sojourners.  The  whole  demanded  premises  were  oc- 
cupied as  the  station;  and  furnishing  food,  lod^ng,  horse  keeping, 
and  horse  hire,  and  allowing  buildings  upon  it  to  be  used  for  a 
boarding-house  and  a  stable,  and  some  of  the  land  to  be  cultivated 
— all  for  the  convenience  of  its  passengers  and  others,  in  order  to 
increase  the  business  of  the  road, — were  incident  to  its  business  as 
a  passenger  carrier,  and  consistent  with  its  occupation  for  the  pur- 
poses for  which  it  was  taken,  and  with  a  claim  to  occupy  for 
those  purposes. 

Another  way  of  stating  the  question  is,  would  the  tenant  acquire 
the  fee  by  twenty  years'  continued  occupation  !  It  is  actually  using 
AoQuuuiio  m  the  premises  as  its  station  grounds,  and  has  its  tracks 
[  and  its  engine  and  passenger  house  upon  them.r  If, 
after  twenty  years  of  such  occupation  as  has  been 
shown,  it  should  wholly  abandon  the  use  for  railroad  purposes,  and 
then  should  claim  the  fee  by  disseizin,  the  obvious  answer  would 
be  that  it  occupied  them  under  the  talcing  for  depot  and  station 

Eurpoees,  and  not  as  owner  in  fee.  It  seems  that  the  demandant 
as  not  the  right  of  possession  of  the  premises.  The  tenant  is  in 
possession,  in  the  exercise  of  a  public  franchise,  with  which  the 
demandant  has  no  right  to  interfere,  and  it  is  difficult  to  see  how 
there  can  be  a  disseizin  of  the  demandant  while  such  occupation 
continues.    In  Proprietors  of  Locks  &  Canals  v.  Kashua  &  L  fi. 
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Co.,  uK  stipraj  there  bad  been  an  abandonment  of  the  nse  *of  the 
land  under  the  franchise, — not  a  technical  abandonment,  because, 
as  was  said,  a  public  franchise  cannot  be  abandoned, — bat  an  entire 
disuse  of  it,  and  an  inconsistent  nse  which  would  have  been  an 
abandonment  of  private  right,  and  which  gave  to  the  demandant  a 
right  of  action  in  trespass,  and  therefore  a  right  of  at  least  tempo- 
rarj  possession  until  the  land  should  be  used  for  the  purposes  of 
the  franchise.  In  this  case  there  has  been  no  non-user,  but  a  con- 
tinued occupation  of  the  land  for  the  purposes  of  the  franchise 
which  is  inconsistent  with  a  claim  of  the  fee.  The  same  occupation 
cannot  be  both  under  the  franchise  and  in  fee.  If  it  is  not  under  the 
franchise,  but  by  disseizin  of  the  fee,  it  must  give  to  the  demandant 
the  right  of  possession.  Being  in  the  rightnil  possession,  and  the 
actnalnse  of  the  land  for  the  purposes  for  which  it  was  taken,  apd 
having  the  absolute  right  to  determine  the  manner  of  occupation 
for  such  purposes,  its  occupation  must  be  presumed  to  be  m  4ha 
exercise  of  tnat  right.  It  is  not  until  it  substitutes  another  tiseioft 
that  given  by  its  franchise,  so  that  its  possession  of  the  Imdl  i$ 
wrongful,  that  its  occupation  can  be  referred  to  the  daiia  bf'tiie 
freehold,  .:  /  ;i;  j.r.  'i'> 

Judgment  for  the  tenant  >  !^      . ':  .  j 


Ij  .'p'j  Mt.       I  I   *",         'l 


'A^ 


'.'[.'      II      •^^■      J.I     S^l 

i 


I     <  '         '«   I    •")" 


/   !•». 


f     •-« 


:      i    ':ij  .:0 


LouiBViLLB,  New  Albany  and  CmoAGO  IL,  Oo: 


■'  . I 


V 


.  f 


At  •  •>       \t      ,    I         » , ,  , 


~.  ix  *',.>'.  < 


8l7MNEB«  I. 

(Adwmee  OatSj  Indiana.    March  S^,  1886.) 


Where  a  right  of  way  was  conveyed,  ^y  JeM  td'a  ta^oad^e6m|y^y,'inf 
consideration  of  the  receipt  of  a  sum  of  mone^,  said.  tHe  uiiildAgof  a  't<m^ 
nant  on  the  purt  of  the  company  written  in  tbe  idted  ^^;io  make  a  atoiok'  '^bsb 
under  said  road,  and  a  farm  croBi4°i8»  97^^-^tja^d.tP^  ftm^  S9^d  «^j)».|b9d 
futher  to  locate  and  maintain  a  depoii  op  %la^  JUnebet^^een  ,uiq  above  trt^cts,^: 
and  the  company  failed  to  perfprni  an']^  of  the  dtibiilations,  but  promised 
from  time  to  time  to  make  the  ftinc^.  ^ock  pass,  and  ci:)d8^g,  it  is  U^le  Iti 
ui  action  for  the  value  of  anlteatoKiUedbythek  ears,  the  antmala.  having 
gone  upon  the  track  by  reasoo  of , [the'  failure  t^ fenbe;  ^nd  it:  is  jdBoli^bl^ 
lor  the  value  of  pasturage  los^  (to  t)ie  graotor  by  such  failafe  and  for  injurs 
BUBtained  by  trespassing  animals,  as  well  as  for  the  cost  of  erecting  suc^ 
fence,  and  tor  t)jo  loss  of  the  incri^fised  value  which  would  have  resulted  to 
the  property  adjoin  Ing  if  the  d^ppN;  had  been  locat^  and  Vnaintained',^  ^  > 
,  Agreements  are  ag^alnst  tptibUc  |)Olicyi  and:  void Jwfaere, they  ssctsht  the  Ioqsp 
Hon  of  a  depot  at  a  particular  p^kSfi,  Mt  cox^nin  a  j[aOW^|a^  ajgati^  m^ 
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location  of  any  other  depot  within  certain  presoribed  limits;  or  where  an 
officer  or  person  of  supposed  influence  with  a  railway  company  undertakes, 
for  a  consideration  moving  to  him,  to  secure  the  location  of  a  depot  or 
station  at  a  designated  point.  But  where  an  agreement  has  been  made  be- 
tween an  individual  and^a  railway  corporation  for  the  location  of  a  station  or 
depot  at  a  particular  place,  in  consideration  of  a  donation  of  money  or  prop- 
erty to  the  corporation,  without  any  restriction  or  prohibition  against  any 
other  location,  the  violation  of  such  agreement  will  be  compensated  for  in 
damages. 

Appkal  from  the  Hamilton  Coanty  Oircnit  Oonrt    AfSnned 
The  case  is  stated  in  the  opinion. 
£ane  <b  Dams  for  appellant. 
R.  a.  Stephenson  for  appellee. 

MncHBLL,  J. — On  the  14th  day  of  November,  1881,  Green  C. 
PAon.  Snmner  and  wife  conveyed  a  right  of  way  sixty-six  feet 

in  width,  over  two  adjoining  tracts  of  land,  to  the  lionisville,  New 
Albany  &  Chicago  R.  Co. 

The  deed  recites  that  the  conveyance  was  made  m  consideration 
of  the  payment  of  $200,  and  in  further  consideration  of  a  covenant 
on  the  part  of  the  railway  company  written  in  the  deed,  ^^  To  make 
a  stock  pass  under  said  road,  and  a  farm  crossing  over  it,  and  to 
fence  said  strip,  and  further  to  locate  and  maintam  a  depot  at  the 
line  between  tne  above  tracts." 

On  the  17th  day  of  January,  1885,  Sumner  brought  this  suit  to 
recover  damages  for  alle^d  breaches  of  the  covenants  above  re- 
eited.  The  breaches  assigned  are:  1,  that  the  railway  company 
wholly  failed  and  refused  to  establish  and  maintain  a  depot  at  the 
place  designated ;  2,  that  it  failed  and  refused  to  erect  and  main- 
tain fences,  whereby  the  plaintifE  had  sustained  damages  in  various 
ways  specified. 

At  the  trial  the  court  permitted  the  plaintiff  to  prove  as  an 
element  of  dama^  that  two  of  his  hogs  nad  been  killed  by  the 
cars,  the  animals  having  £one  upon  the  track  by  reason  of  the  fail- 
ure of  the  defendant  to  :^nce  its  ri^ht  of  way  over  plaintiff's  land. 

Evidence  was  admitted  to  show  that  animals  had  gone  upon  and 
trespassed  on  the  plaintiff's  land,  and  that  plaintiff,  by  reason  of 
the  failure  of  the  company  to  build  the  fence,  had  been  deprived 
of  the  pasturage  upon  lanes  adjacent  to  the  right  of  way. 

Evidence  was  also  admitted  tp  show  that  the  plaintiff's  farm  was 
worth  less  than  it  otherwise  would  have  been  because  of  the  fail- 
ure to  erect  and  maintain  a  depot  at  the  point  designated  in  the 
deed. 

A  general  verdict  for  the  plaintiff  was  returned,  assessing  dam- 
ages at  $995.  BjT  answers  to  special  interrogatories  the  jury  re- 
turned the  following  items  of  damage : 
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1.  The  cost  of  erecting  the  fence |350  00 

3.  Daii\^ge8  for  failure  to  erect  fence,  embracing  the  follow- 
ing items:  Hogs  killed $25  00 

Loss  of  ])a6ture,  three  years,  $50  per  year.. .  150  00 

Trespassing  animals 80  00 

Total 205  00 

8.  Failure  to  erect  and  maintain  depot 500  00 

Total $955  09 

The  record  presents  in  varions  ways  qnestions  as  to  the  correct- 
ness of  the  rnle  of  damages,  as  applied  by  the  court,  for  the  failure 
to  erect  fences  according  to  the  stipulation  in  the  deed.  It  is  also 
claimed  that  the  covenant  contained  in  the  deed  by  which  the  de- 
fendant agreed  to  erect  and  maintain  a  depot  is  void,  as  being 
^nst  piu>lie  policy. 

It  is  argued  that  the  measure  of  damages  for  the  failure  to  erect 
the  fence  was  the  amount  it  fairly  cost  to  erect  it,  and  that  the 
court  erred  in  permitting  the  jury  to  hear  and  consider  evidence 
of  the  value  oi  hogs  killed  by  the  defendant's  cars ;  the  value  of 
the  use  of  pasture  lands  which  plaintiff  was  prevented  from  using, 
and  of  damage  sustained  by  trespassing  animals  entering  upon 
lands  adjacent  to  the  track.  The  argument  is  that  upon  me  lail- 
nre  of  the  railway  company  to  erect  the  fences  within  a  reasonable 
time,  it  became  the  duty  or  the  privilege  of  the  plaintiff  to  erect 
them,  and  thus  prevent  the  damages  from  being  enhanced. 

While  it  is  true  that  the  law  imposes  upon  a  party  who  is  injured 
from  another's  breach  of  conti'act  the  duty  of  making  ^^^^^  ^^  ^^^ 
reasonable  exertions  to  render  the  injury  as  licht  as  tot  to  have 
possible,  it  is  equally  beyond  question  that  where  he  HAjrcgmr  of 
whose  duty  it  is  primarily  to  do  work  necessary  to 
fulfil  a  contract,  and  to  prevent  damage  which  may  i^esult  from  a 
failnre  has  equcd  knowledge  of  the  consequences  of  non-compliance 
and  opportunity  to  fulfil  me  obligation,  he  alone  may  be  depended 
upon  to  perform  the  duty,  and  it  will  not  avail  him  to  say  the  in- 
jured party  might  have  performed  the  duty  for  him,  and  thus 
lessened  the  damage.  Chicago  &  R.  I.  E.  Co.  v.  Ward,  16  111. 
522;  Suth.  Dam.  151. 

The  plaintiff  had  the  right  to  depend  on  the  defendant  to  per- 
form its  contract  until  it  repudiated  it,  or  until  it  became  apparent 
that  the  milway  company  did  not  intend  to  execute  it  within  a  rea- 
sonable time.  Upon  the  occurrence  of  either  event  the  plaintiff  had 
the  right  to  erect  the  fence  himself,  and  call  upon  the  defendant 
to  refund  the  actual  cost  and  to  reimburse  him  for  such  special 
damage  as  directly  resulted  from  its  failure  to  perform  the  contract. 
Myers  v.  Burns,  35  N.  Y.  269 ;  Hexter  v.  Knox,  63  N.  Y.  561. 

The  defendant,  through  its  agent,  having  given  assurance  when 
requested  to  perform  its  contract  that  it  would  proceed  to  do  so, 
it  cannot  be  said  tJiat  the  plaintiff  was  not  justified  in  relying  upon 
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the  afiBoranoes  8o  given  and.  in  reliance  thereon,  poetponing  the 
erection  of  the  fences  himself. 

It  most  be  snpposed  that  the  defendant  knew,  when  it  made  the 
contract  and  in  pnrsnance  thereof  exposed  the  plaintifiPs  farm  to 
nAHAoiL  injory  by  throwing  the  fields  open  to  the  public,  and 
rendering  it  hazsirdons  for  him  to  allow  his  own  animals  to  pasture 
where  they  wonld  be  exposed  to  destruction  by  the  defendant's 
trains,  that  special  damage  wonld  result.  Such  damages  must 
therefore  have  been  within  the  reasonable  contemplation  of  the 
parties  when  the  contract  was  made.  We  think  they  were  prop- 
erly allowed. 

W  as  the  stipnlation  in  the  deed  ^'  to  locate  and  maintain  a  depot," 
on  the  line  between  the  several  tracts  over  which  the  right  of  way 
was  granted,  void! 

Agreements  of  the  character  nnder  consideration  so  far  as  they 
have  become  the  subject  of  judicial  interpretation  are  of  three 
classes. 

There  are  those  in  which  stipulations  are  contained  providing 
for  the  location  of  stations  or  depots  at  particular  places 
^SSsTmnt  Aiid  prohibiting  the  location  or  erection  of  any  others 
^^^SJ^  withm  certain  prescribed  limits.  Concerning  all  sncb 
agreements  as  contain  restrictive  stipulations  by  whicb 
the  railway  company  undertakes  to  prohibit  itself  from  thereafter 
erecting  other  station  houses  or  depots,  at  other  places  or  within 
prescribed  limits,  they  are  uniformly,  so  fai-  as  we  know,  held  to 
be  void  as  against  public  policy. 

Bail  road  corporations  are  regarded  as  public  agencies,  owing 
duties  to  the  public  generally.  They  are,  therefore,  not  author- 
ized to  make  any  contract  which  may  prevent  them  from  discharg- 
ing their  duties  efiiciently  to  the  pnblic,  and  for  that  reason  thej 
cannot  contract  that  the  company  will  not  locate  a  station  or  erect 
a  depot  at  a  place  where  the  demands  of  business  or  concentration 
of  population  may  at  some  time  in  the  future  require  it.  Such  a 
contract  is  void  as  a^nst  public  policy.  Williamson  v.  Bailroad  Co., 
53  Iowa,  126;  St  L.,  J.  &  C.  R.  Co.  v.  Mathers,  104  111.  257; 
s.  c,  9  Am.  &  Eng.  E.  R  Cas.  600 ;  Marsh  v.  F.,  P.  cfe  N.  W.  R 
Co.,  64  111.  414;  St.  L.,  J.  &  C.  R.  Co.  v.  Mathers,  71  111.  592; 
St.  Jo.  &  D.  C.  R.  Co.  V.  Ryan,  11  Kan.  602. 

Another  class  of  cases  is  those  in  which  some  officer  or  other 
person  supposed  to  be  influential  with  a  railway  company  under- 
takes for  a  consideration  moving  to  it,  to  secure  the  location  of 
stations,  depots,  etc.,  at  a  particular  place.  A  conspicuous  case  in 
this  class  is  Fuller  v.  Dame,  18  Pick.  472. 

All  snch  contracts  are  void  as  against  public  policy.  Boston  v. 
Wathen,  60  111.  138 ;  Linder  v.  Carpenter,  62  111.  309. 

Still  another  class  is  that  to  which  the  case  under  consideration 
is  aUied.    Such  are  the  cases  in  which  an  agreement  has  been 
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made  between  an  individual  and  a  railway  corporation,  for  the 
location  of  a  station  or  depot  at  a  particular  place,  in  consideration 
of  a  donation  of  money  or  property  to  the  corporation,  without 
any  restriction  or  prohibition  against  any  other  location. 

No  case  has  fallen  under  our  notice  in  which  this  question  was 
directly  involved  and  which  was  not  controlled  by  other  considera- 
tions, which  condemns  such  an  agreement. 

On  the  contrary  it  has  been  held  that  an  agreement  to  pay  a 
raih^ay  company  a  stipulated  sum  in  consideration  that  it  would 
locate  its  route  at  a  particular  place  is  valid  and  may  be  enforced. 
C.  V.  R.  Co.  V.  Baab,  9  Watts,  458 ;  First  Nat.  Bank  v.  Hendrie, 
49  Iowa,  402. 

So  a  conditional  subscription  of  Eltock  is  valid.  N.  A.  &  S.  B. 
Co.  V,  McCormick,  10  Ind.  499 ;  Jewett  v.  L.  &  XJ.  M.  R.  Co., 
10  Ind.  539. 

A  voluntary  grant  to  a  railroad  on  condition  that  it  would  locate 
its  ronte  and  establish  a  depot  at  a  certain  place  was  sustained,  as 
not  being  in  contravention  of  public  policy.  McClure  v.  M.  R., 
F.  S.  &  &.  R.  Co.,  9  Kan.  378. 

That  railway  corporations  have  power  to  acquire,  either  by  pur- 
chase or  by  donation,  lands  for  depot  purposes  is  of  course  not 
qnestioned;  and  that  donations  or  subscriptions  in  aid  of  railways 
Dj  counties,  cities,  or  townships  may  be  subject  to  terms  and  con- 
ditions in  respect  of  the  location  of  machine-shops,  depots,  etc.,  is 
expressly  recognized  by,  and  provided  for,  in  §§  4045,  4058,  R.  S. 
1881. 

Sach  conditions  have  been  held  valid  in  cases  of  subscriptions 
made  by  townships.  Bittinger  v.  Bell,  65  Ind.  445 ;  Brocaw  v. 
Board,  73  Ind.  543. 

Public  policy  as  declared  by  the  le^slature,  and  enforced  by 
this  court,  permits  counties,  cities,  and  townships  to  make  sub- 
scriptions or  donations  to  railwav  corporations,  subject  to  condi- 
tions in  respect  of  the  location  of  depots. 

We  can  see  no  good  reason  why  the  courts  should  declare  a  dif- 
ferent policy  as  between  individuals  and  railway  companies. 

We  should  doubt  whether  in  either  case  a  restrictive  condition 
which  should  undertake  to  bind  or  prohibit  the  company  from 
providing  other  facilities  which  might  be  needed  for  the  public 
service  at  other  places  might  not  invalidate  an  agreement ;  out  as 
there  is  nothing  of  that  character  contained  in  the  deed  under  con- 
sideration, we  decide  nothing  beyond  the  question  involved. 

The  case  before  us  is  in  many  respects  analogous  to  Waterson  v. 
Railroad  Co.,  74  Pa.  St.  208.  In  that  case  a  land-owner,  for  a  nom- 
inal consideration,  released  to  a  railroad  company  a  right  of  way 
over  his  land  and  conveyed  to  it  a  lot  on  whicn  to  erect  a  depot. 

For  a  failure  to  comply  with  its  contract,  it  was  there  held  that 
the  measure  of  damages  to  which  the  land-owner  was  entitled  was 
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the  additional  value  which  the  advantages  of  a  depot  so  located 
would  have  given  the  land. 

The  stipulation  in  the  deed  under  consideration  contains  no  re- 
striction. It  is  general  in  its  character,  and  could  not  possibly 
have  been  found  a  source  of  embarrassment  to  the  railroad  com- 
pany in  the  future. 

All  that  was  required  under  the  •  stipulation  was  that  a  depot 
commensurate  with  the  necessities  of  the  locality  should  have  been 
erected  and  maintained.  For  the  failure  to  do  this,  we  think  the' 
appellant  was  liable  in  damages.  We  do  not  think  the  case  of 
State  V.  Johnson,  52  Ind.  197,  supports  the  appellant^s  contention 
here. 

It  is  suggested  that  the  proof  failed  to  show  that  the  deed  was 
ever  delivei*ed  to  the  railroad  company.  The  record  shows  that 
the  deed  was  read  in  evidence  without  objection,  and  the  plaintiff 
testified  that  he  and  his  wife  executed  it. 

'jPrima/dcie  this  showed  a  delivery  of  the  deed,  as  a  delivery  is 
included  in  the  execution.  It  may  be  that  the  damages  asse^ed 
are  excessive,  but  as  there  was  competent  evidence  upon  which  the 
jury  ma^  have  based  the  amount  assessed,  we  are  unable  to  distnrb 
the  finding. 

As  we  find  no  error  in  the  record,  the  judgment  is  affirmed, 
with  costs. 

Failure  to  fence  and  to  locate  Depot. — ^The  liability  of  a  railway  com> 
pany  for  its  failure  to  fulfil  its  covenant  to  fence  a  strip  of  land  over  which 
It  received  a  right  of  wa^,  make  all  necessary  farm  crossings,  and  establish  a 
depot  within  one  half  mile  of  the  land  over  which  the  right  of  way  was  con- 
veyed, declared,  in  accordance  with  the  decision  of  the  case  of  Louisville, 
N.  A.  &  0.  R  Go.  V,  Sumner,  ante,  Louisville,  N.  A.  &  C.  R.  Ck).,  Appt^  9. 
Moore,  2  Western  Repr.  666. 

Application  to  State  Railway  Commissioners  must  precede  Mandamus 
to  compel  Erection  of  Depoti — ^The  act  of  the  legislature  creating  the  rail- 
way commission,  which  took  effect  June  6,  1885,  gives  such  commisuon 
general  supervision  of  all  railroads  operated  by  steam  in  the  State,  and 
requires  them,  among  other  things,  upon  a  proper  complaint  being  filed,  to 
investigate  the  necessity  for  an  addition  or  change  of  station-houses  or  sta- 
tions. A  party,  therefore,  who  requires  the  change,  addition,  or  erection  of 
a  station  must  secure  the  action  of  the  commission  before  this  court  will 
grant  a  mandamus  to  compel  its  location.  The  case  of  State  v.  Republican 
valley  R.  Co.,  17  Neb.  647,  s.c.,  2d  Am.  &Eng.  R.  R.  Cas.  500,  was  instituted 
before  the  act  creating  the  railroad  commission  took  effect.  State  ezrd 
Moore  «.  Chicagb,  M.  &  St.  P.  R.  Co.,  27  N.  W.  Repr.  484  (Nebraska,  1886). 

Agreement  to  maintain  Depoti  Enforcements — The  present  weight  of 
authority  is  to  the  effect  that  a  railway  corporation  can  bmd  itself  to  main- 
tain perpetually  a  permanent  depot  at  a  particular  spot. 

An  action  can  be  maintained  for  the  value  of  certain  land  conveyed  to  a 
railway  company,  the  consideration  being  a  parol  agreement  between  the 
ffrantor  and  the  company  that  the  latter's  depot  should  be  permanently 
located  in  the  southern  part  of  a  certain  city,  the  railroad  having  afterwards 
removed  its  depot  from  that  location.  International  &  Great  i^orthem  R. 
Go.  0.  Dawson  et  al,,  62  Texas  Reports,  200. 
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BUBKETT 
V. 

Gbeat  Nobth  of  Sootlasd  B.  Oo. 

(Bngliih  Law  JB&porUj  10  Appeal  Oases^  147.) 

By  tea  charter,  dated  1863,  between  A.,  the  proprietor  of  land  through 
which  a  railway  was  authorized  to  run,  and  the  railway  company,  it  was 
proYided  that  the  company  should  be  bound  to  erect  on  a  piece  of  ground 
coDTeyed  to  them  by  A.  at  a  nominal  feu  rent,  '*  a  station  for  passen^rs  and 
goods  travelling  by  the  said  *'  railway,  <'at  which  all  passenger  trams  shall 
regalarly stop,^  tobe  called  Crathes  Station. 

The  station  was  erected.  Subsequently  certain  trains  were  run,  namely :  (1) 
Excnraion  trains  at  low  fares  to  certain  places  on  the  line,  but  not  to  Crathes 
Station.  They  were  advertised  by  special  handbills,  and  were  not  included 
in  the  time-tables  except  in  error.  (2)  Trains  called  the  Queen's  messenger 
trains,  ran  by  arrangement  with  the  Home  Office,  who  paid  the  railway 
company  a  subsidy.  (8)  Trains  called  the  post-office  trains,  run  by  arrange- 
ment with  the  post-office,  who  also  paid  a  subsidy.  The  Queen's  messenger 
traina  and  the  post-office  trains  only  ran  during  Her  Majesty's  stay  at  &1- 
moral;  but  they  were  advertised  in  the  railway  company's  time-table,  and 
through  passengers  were  allowed  to  travel  by  them.  They  stopped  at  Crathes 
by  signal,  but  did  not  stop  regularly  for  setting  down  or  taking  up  passen- 
gers. There  was  no  contract  with  tiie  Home.  Office  or  post-office  that  they 
liiould  not  do  so. 

A  souffht  declarator  that  all  trains,  including  the  above,  except  only  such 
as  miffht  be  hired  for  an  individual  or  individuals  for  his  or  their  exclusive 
use,  should  re^larly  stop. 

Edd,  reversing  the  decision  of  the  court  below,  that  the  trains  called  the 
Queen's  messenger  trains  and  the  post-office  trains  fell  within  the  terms  of 
the  contract;  but,  agreeing  with  tne  decision  of  the  court  below,  that  the 
excursion  trains  in  the  circumstances  materially  differed  from  ordinary  pas- 
senger trains  and  did  not  come  within  the  obligation. 

Appeal  from  the  second  division  of  the  court  of  eeeeions,  Scot- 
land. 

The  question  raised  was  whether  Sir  Robert  Burnett,  Bart.,  the 
appellant,  proprietor  of  the  estates  of  Leys,  Crathes,  and  others, 
Kincardine,  and  superior  of  the  land  on  which  Crathes  station  is 
bailt,  was  entitled  under  a  feu  charter  dated  1863  to  have  certain 
trains  run  by  the  Great  Northern  R.  of  Scotland,  the  respondents, 
over  their  line  between  Aberdeen  and  Ballater,  regularly  stopped 
at  Crathes  station. 

When  the  Deeside  R.  Co.,  which  was  afterwards  amalgamated 
and  merged  in  the  respondents'  company,  was  formed  and  au- 
thorized to  run  their  line  through  the  estate  of  Leys,  Sir  Alexander 
Burnett,  the  predecessor  in  title  of  the  appellant,  entered  into  an 
agreement  with  them.  Under  this  agreement,  dated  the  24th  of 
January,  1853,  the  Deeside  R.  Co.  imdertook,  inter  aliay  to  con- 
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struct  a  siding  at  Crathes,  in  the  immediate  vicinity  of  the  present 
station,  '^  for  the  accommodation  of  the  proprietor  and  tenants  of 
the  estate  of  Leys ;  and  the  said  company  hereby  undertake  that 
any  of  the  passenger  trains  shall  be  stopped  at  said  siding,  although 
not  appointed  by  the  company's  time  bills  so  to  do,  on  a  precon- 
certed signal,  to  be  arranged  by  the  company  with  the  proprietor 
of  the  said  estate,  being  shown,  so  as  to  take  up  or  set  down  any 
passengers  proceeding  from  or  to  Crathes  at  said  siding." 

By  ^n  charter  dated  the  27th  of  March,  1863,  Sir  James  Horn 
Burnett,  Bart,  the  successor  and  heir-at-law  of  Sir  Alexander  Bur- 
nett, on  the  narrative  that  the  Deeside  B.  Co.  had  agreed,  on  his 
granting  the  deed,  ^'  to  erect  and  build  upon  the  ground  hereby 
disponed,  a  station "  of  the  railway  "  for  passengers  and  ^oode, 
containing  accommodation  after-mentioned  (whicn  station  will  be 
of  advantage  to  me  and  my  tenants  in  the  estates  of  Leys,  Crathes, 
and  others,  as  well  as  to  tne  public  at  large)  and  to  pay  the  feu 
duty  and  perform  the  other  prestations  hei'einafter  mentioned," 
disponed  to  and  in  favor  of  the  Deeside  R.  Co.  certain  parcels  of 
land.  The  deed  then  continued  :  ^'  Declaring  hereby  that  the  sev- 
eral pieces  of  ground  above  described  are  disponed  to  the  said  rail- 
way company,  but  without  prejudice  to  the  deed  of  agreement 
between  the  deceased  Sir  Alexander  Burnett  of  Leys,  Baronet,  my 
brother,  and  the  Deeside  K  Co.,  dated  the  24th  day  of  January 
and  21st  day  of  February,  1853,  for  the  purposes  and  subject  to 
the  conditions,  restrictions,  and  clauses  herein  contained,  which 
are  hereby  declared  to  be  real  liens  and  burdens  affecting  the  said 
pieces  of  ground,  namely,  the  said  railway  company  shall  be  bound, 
within  twelve  months  from  the  date  of  these  presents,  to  erect,  at 
their  own  expense,  on  the  said  piece  of  ground  first  above  men- 
tioned, on  the  west  side  of  the  bridge  over  the  road  leading  to  the 
said  bridge  across  the  Dee  in  course  of  erection  at  Durris,  a  station 
for  passengers  and  goods  travelling  by  the  said  Deeside  Bailway, 
at  which  idl  passenger  trains  shall  regularly  stop,  to  be  called  the 
^Crathes'  Station,  containing  a  suitable  waitmg-room,  covered 
passenger-shed,  platform,  and  all  proper  accommodation  for  first- 
class  and  other  passengers,  and  to  maintain  such  station  in  all  time 
coming,  it  being  hereby  provided  and  declared  that  the  said  rail- 
way company  shall  be  bound  to  have  a  signal-post  erected  at  the 
saia  station,  on  which  a  signal  visible  from  Crathes  Castle  shall  be 
displayed  whenever  any  passenger  or  pai'cel  for  Crathes  shall  ar- 
rive at  the  .station.  It  being  hereby  expressly  provided  and  de- 
clared that,  in  the  event  of  me  said  railway  company  not  erecting 
said  station  within  the  time  aboye  mentioned,  and  making  the 
accesses  thereto  shown  on  the  said  phm,  or  at  any  time  herwter 
discontinuing  the  use  thereof  as  a  regidar  goods  and  passenger 
station  of  the  said  railway,  then,  and  m  that  case,  these  presents 
and  the  rights  to  follow  hereon  shall  ijMO  facto  become  null  and 
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void,  without  declarator,  and  the  said  piece  of  ground,  and  all 
buildings  and  works  constructed  thereon,  shall  revert  and  belong 
to  me  and  mj  aforesaids,  free  and  disincumbered  of  all  burdens 
whatsoever,  alike  as  if  these  presents  had  never  been  granted,  and 
this  without  prejudice  to  our  legal  rights  and  remedies  against  the 
said  railway  company  for  obtaining  implement  of  the  prestations 
incumbent  on  them,  as  above  expressed.  To  be  holden,  the  said 
pieces  of  ground  and  others,  of  and  under  me  and  my  heirs  and 
successors  in  feu-farm,  fee,  and  heritage  for  ever  for  payment  to 
ns  by  the  said  railway  company  and  their  foresaids  of  the  sum  of 
five  shillings  sterling  j^early  in  name  of  feu-dutv,  term  of  Martin- 
mas in  each  year,  beginning  the  first  payment  tnereof  at  the  term 
of  Martinmas,  1863,  for  the  year  then  ending,  and  so  forth  yearly, 
in  all  time  coming ;"  with  a  duplicate  every  twenty-fifth  year. 

The  parcels  of  land  disponed  by  Sir  James  Horn  Burnett 
amount  to  over  two  acres,  and  were  alleged  to  be  of  the  annual 
value  of  about  £10. 

The  Deeside  R.  Co.  erected  the  station  stipulated  for.  It  is  sit- 
uate between  Aberdeen  and  Ballater,  about  fourteen  miles  from 
Aberdeen  and  three  from  Banchory.  In  1877,  and  again  in  1882, 
some  correspondence  took  place  between  the  respondents  and  the 
appellant  as  to  (Certain  trains  not  stopping  at  Crathes,  and  matters 
not  having  been  satisfactorilv  arranged  in  1882,  Sir  B.  Burnett  in 
1883,  with  the  object  of  obtaining  a  final  determination  of  the 
matter,  raised  this  action,  concluding  for  declarator  that  it  ought 
to  be  declared  (bat  without  prejudice  to  the  deed  of  agreement 
between  the  now  deceased  Sir  Alexander  Burnett  and  the  Deeside 
R.  Co.,  dated  1853)  that  the  defenders  are  bound  regularly  to  stop 
at  the  station  called  Crathes  for  the  purpose  as  well  of  ts^ing  up 
as  of  setting  down  passengers,  all  trains  now  and  hereafter  passing 
through  the  said  station  and  carrving  passengers,  except  only  such 
trains  as  may  be  hired  by  an  indiviaual  or  individuals  for  his  or 
their  exclusive  use,  and  particularly  so  long  as  they  ran  them,  the 
following : 

^^  (1)  The  train  in  use  to  be  run  during  the  summer  season,  leav- 
ing, or  advertised  to  leave,  Aberdeen  for  Banchory,  Aboyne,  and 
Ballater  at  or  aboiit  one  o'clock  f.m.  on  Saturdays ;  (2)  the  train 
in  use  to  be  run  during  the  summer  season,  leaving,  or  advertised 
to  leave,  Ballater  for  Aboyne,  Banchory,  and  Aberaeen  at  or  about 
eight  o'clock  p.m.  on  Saturdays ;  (3)  the  train  in  use  to  be  run 
during  Her  Majesty's  stay  at  Balmoral,  leaving,  or  advertised  to 
leave,  Aberdeen  for  Banchory,  Aboyne,  and  Ballater  at  or  about 
half-past  three  o'clock  a.h.  on  every  da^  of  the  week  except  Mon- 
day, but  including  Sunday  ;  (4)  the  train  in  use  to  be  run  during 
Her  Majesty's  stay  foresaid,  leaving,  or  advertised  to  leave,  Aber- 
deen for  Banchory,  Aboyne,  and  Ballater,  at  or  about  one  o'clock 
P.M.  on  Sundays;  (5)  the  train  in  use  to  be  run  during  Her 
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Majesty's  stay  foresaid,  leaving,  or  advertised  to  leave,  Ballater  for 
Aberdeen  and  intermediate  stations  at  or  abont  five  minutes  psst 
three  o^dock  p^m.  on  week  days ;  and  (6)  the  train  in  nse  to  be  nm 
during  Her  Majesty's  stay  foresaid,  leaving,  or  advertised  to  leave, 
Ballater  for  Banchoiy  and  Aberdeen  at  or  about  forty-five  min- 
utes past  ten  o'clock  a.m.  on.  Sundays." 

A  proof  was  allowed,  and  it  appeared  from  the  evidence  of  Mr. 
Moffat,  general  manager  of  the  respondents'  line,  that  at  the  time 
when  the  charter  in  question  was  granted  the  railway  extended 
from  Aberdeen  to  Aboyne,  a  distance  of  thirty-two  and  a  half  milee, 
and  that  it  was  subsequently  extended  to  Ballater,  eleven  miles 
further.  In  1803  there  were  five  trains  running  each  way  stopping 
at  Crathes,  and  there  were  now  eiffht  trains  each  way  stop- 
ping at  that  station.  His  further  eviaence  was  substantially  as 
follows : 

The  excursion  trains  mentioned  in  the  first  and  second  con- 
clusions of  the  summons  were  only  run  on  Saturdays.  They  ran 
from  Aberdeen  to  Ballater,  stopping  at  Banchory  and  Aboyne. 
The  excursion  usually  leaves  Aberdeen  about  1  p^m.  and  Ballater 
at  8  P.H.  on  the  return  journey ;  the  train  goes  out,  waits  and 
comes  back  witli  the  excursionists.  The  object  of  the  train  was 
chiefiy  to  accommodate  the  working  classes.  If  snflScient  people 
did  not  co^ie  forward,  the  train  would  not  run.  Every  person  who 
travels  by  these  excursion  trains  must  hold  a  special  retnm  ticket, 
which  are  issued  at  a  lower  rate  than  the  ordmary  fare.  On  the 
journey  to  Ballater  excursionists  are  set  down  at  Banchory  and 
Aboyne,  but  no  passengers  are  taken  up  at  these  stations  in  order 
to  so  westward.  On  the  return  journey  the  excursionists  are 
picked  up  at  Aboyne  and  Banchory,  but  no  passengers  are  set  down 
coming  from  the  west.  None  of  the  excursionists  are  allowed  to 
take  luggage.  These  trains  are  advertised  by  special  handbills, 
they  do  not  appear  in  the  time-table.  In  June  and  September, 
1882,  they  were  entered  in  the  time-table  by  mistake.  The  object 
of  the  train  was  to  get  the  people  to  the  place  to  which  the  train  is 
advertised  to  go  as  quickly  as  possible.  These  trains  generally  mn 
in  train  loads,  that  is  witn  the  carriage  full  from  the  time  of  de- 
parture to  the  time  of  return. 

The  trains  in  third,  fifth,  and  sixth  conclusions  of  the  summons 
are  "  Queen's  messenger  trains,"  and  ran  during  the  Queen's  stay 
at  Balmoral.  The  3.30  a.m.,  from  Aberdeen  to  Ballater,  ran  every 
day  except  Monday,  including  Sunday,  in  connection  with  the  train 
arriving  at  3.20  a.m.  at  Aberdeen  from  the  south.  The  correspond- 
ing tram  left  Ballater  at  3.5  p.m.,  and  ran  in  connection  witn  the 
train  from  Aberdeen  to  London.  This  train  ran  every  day  but 
Sunday.  There  is  next  the  10.45  a.m.  which  ran  on  Sunday  from 
Ballater  in  connection  with  the  12.30  south  train  from  Aberdeen. 
In  the  time-tables  the  first-mentioned  train   was  designated  the 
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^Qaeen's  special,"  and  the  two  latter  ^'Express  Passen^rs  let 
dak"  Thej  had  been  run  since  1871 ;  and  special  subsidies  were 
paid  to  the  respondents  by  the  Home  Office  for  them.  Daring 
the  last  ten  yeans  the  nulway  oompany  were  paid  £9278  in  special 
Bubsidies,  being  an  average  of  £927  per  annum.  The  members  of 
the  Queen's  household,  other  than  couriers,  could  travel  by  these 
trains,  on  paying  the  ordinary  fare.  At  present  travellers  coming 
off  the  south  trams  only  are  allowed  to  travel  by  the  3.30  a.m.  train. 
Bat,  as  a  matter  of  fact,  local  passengers  from  Aberdeen  had  been 
alloi^ed  to  travel  by  this  train.  It  will  stop  at  any  station  on  the 
line  upon  notice  to  the  guard ;  the  train  has  to  stop  at  Banchory 
for  water,  bat  there  are  no  booking  offices  open  for  issue  of  tickets. 
At  Aberdeen  there  was  a  watchman,  who  was  authorized  to  issue 
tickets  to  passengers  coming  from  the  south,  who  were  not  booked 
through.  First-class  passengers  are  allowed  to  travel  by  the  3.5  p.m. 
np  tram  from  Ballater,  and  third-class  tickets  are  issued  to  the  ser- 
vants of  gentlemen  who  are  travelling  first  class.  The  railway 
company  considered  they  were  bound  to  comply  with  any  request 
made  on  the  part  of  the  Queen  or  Home  Office  as  to  the  time  or 
manner  in  which  these  trains  shall  run.  They  looked  on  them  as 
nnder  the  control  of  the  Home  Office  for  special  purposes  of  Her 
Majesty.  They  could  not  run  those  trains  unless  they  got  a  sub 
fiidy. 

The  train  in  the  fourth  conclusion  of  the  summons,  namely,  that 
leaving  Aberdeen  on  Sundays  at  1  p.il,  is  run  by  arrangement  with 
the  Post  Office,  also  only  during  Her  Majesty's  stay  at  Balmoral. 
It  was  in  order  to  accommodate  Her  Majesty's  correspondence. 
The  Post  Office  paid  the  respondents  specially  for  that  train.  It 
had  run  since  IStl,  and  was  under  the  control  of  the  Post  Office. 
The  agreement  with  the  Post  Office  was  for  carrying  the  mails 
generally,  and  they  do  it  for  an  annual  payment  of  £9750.  Under 
article  14  of  the  agreement  with  the  Post  Office  the  respondents 
were  bound  to  run  special  trains  as  they  may  from  time  to  time  re- 
qnire.  ^  And  it  was  under  that  section  this  train  was  run  in  compli- 
Mice  with  a  special  requisition  from  the  Post  Office.  And  the 
Post  Office  can  object  to  the  train  stopping.  It  was  by  the  per- 
inission  of  the  Post  Office  the  respondents  carried  passen^rs  to 
their  stations  in  these  trains.  The  respondents  looked  on  them  as 
being  out  of  their  control,  except  as  regards  the  mere  running  of 
them.  Passengers  from  Aberdeen  mav  be  booked  by  the  one- 
0  clock  train  to  Banchory,  Aboyne,  Ballater,  and  Crathes.  This 
tjuiu  never  stopped  regularly  at  Crathes,  but  the  respondents 
w^ed  passengers  to  Crathes  when  asked  to  do  so. 

There  was  some  evidence  of  the  line  in  time  being  pushed  on 
and  joined  to  the  Highland  Bailway  and  thus  becoming  a  through 
IjQe.  Having  to  stop  at  Crathes  would  interfere  with  running 
through  trains. 


662       BUBNBTT  V.  GBEAT  KOBTH  OF  SCOTLAND  B.  OO. 

The  appeUanty  mUr  aUa,  averred  that  he  was  in  oonrse  of  fening 
ground  at  Crathes,  and  that  with  regard  to  that  circomstance  it 
was  of  the  greatest  importance  that  all  passenger  trains  should 
re&tilarly  stop  at  Crathes  station. 

The  respondents,  inter  aUaj  averred  that  since  the  date  of  the 
fen  charter  of  1863,  circumstances  had  changed  the  character  of 
the  line.  That  now,  owing  to  its  extension  to  Ballater,  a  great 
development  of  trafSc  had  taken  place,  which  rendered  necessary, 
in  the  interest  of  the  public,  express  trains. 

The  pleas  in  law  of  the  appellant  were : 

(1^  On  a  sound  construction  of  the  feu  charter  and  amalgamated 
act  libelled  the  pursuer  is  entitled  to  decree  of  declarator  as  con- 
cluded for.  (2)  The  pursuer,  as  superior  of  the  subjects  referred 
to,  is  entitled  to  enforce  the  obli^tion  in  question  against  the  de- 
fenders  as  his  vassals  therein.  (3)  The  defenders  liaving  already 
so  far  disregarded  the  obligation  in  question,  and  having  threat- 
ened further  to  disregard  it,  the  pursuer  is  entitled  to  decree  of 
implement  and  interdict,  with  expenses  as  concluded  for. 

The  respondents'  pleas  in  law  were,  inter  alia  : 

(1)  On  a  sound  construction  of  the  said  feu  charter,  the  de- 
fenders safSciehtly  comply  with  the  obligations  therein  imposed  on 
them,  by  causing  to  be  stopped  at  Crathes  Station  all  ordinary 
passenger  trains,  such  as  were  in  use  to  be  run  at  the  date  of  the 
said  fen- charter,  and  were  then  in  intuitu  of  the  parties  thereto. 
(2)  The  Queen's  messenger  trains  referred  to  in  the  summons  being 
express  trains  run  under  special  aritingement  with  and  paid  for  by 
Her  Majesty,  the  pursuer  is  not  entitled  to  insist  that  the  said 
trains  shall  be  stopped  at  Crathes  Station.  (3)  The  excursion 
trains  mentioned  in  the  summons  not  being  part  of  the  oi'dinaiy 
passenger  service  of  trains,  but  express  trains  run  for  traffic  be- 
tween special  places  and  on  special  occasions,  the  pursuer  is  not 
entitled  to  have  the  same  stopped  at  Crathes  Station.  (4)  In  view 
of  the  changed  and  changing  circumstances  of  the  Deeside  line, 
the  pursuer  is  not  entitled  to  decree  as  concluded  for,  etc. 

On  the  3d  of  July,  1883,  the  Lord  Ordinary  pronounced  an 
interlocutor  by  which  he  assoilzied  the  defenders  from  the  con- 
clusions of  the  summons  and  found  the  pursuer  liable  in  ex- 
penses. 

The  appellant  presented  a  reclaiming  note,  and  on  the  20th  of 
December,  1883,  the  Second  Division  (Lord  Rutherford  Clark 
doubting)  adhered. 

On  the  20th  of  March,  1884,  their  lordships  pronounced  an  in- 
terlocutor ordaining  the  appellant  to  pay  tne  respondents  187/. 
168.  4d.y  as  the  expenses  of  the  action. 

On  appeal, 

Sir  K  IlerscheU,  S.G.,  and  the  Solicitor-Qeneral  for  Scotland 
{Asher,  Q.C.)  (with  them  li,  B.  JSaldam)  for  appellant. 
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The  Lord  Advocate  {Balfour^  Q.O.)  and  J.  P.  B,  Robertson 
for  the  respondents. 

Eabl  of  Selborne,  L.  C. — The  only  difficulty  with  regard  to 
the  two  classes  of  trains,  which  have  been  called  Queen's  mes- 
senger trains  and  Post-office  trains,  that  I  have  felt  in  this  case 
since  it  was  opened,  has  arisen  from  the  profound  respect  which 
I  entertain  for  those  learned  judges  in  the  Court  of  Session  who 
saw  their  way  to  a  conclusion  of  which,  I  must  frankly  confess,  I 
do  not  clearly  understand  the  grounds. 

The  contract  with  which  we  have  to  deal  is  in  general  terms. 
Two  acres  of  land  were  feued  off  at  a  nominal  or  almost  nominal 
quit-rent,  very  much  less  than  the  value  of  the  land,  upon  the 
terms  of  this  contract,  and  one  of  those  terms  was  that  on  that 
land  a  station,  with  all  proper  accommodation  for  pas- 
sengers, should  be  erected  and  maintained,  and  that  SSSSSf^S 
(bemuse  I  do  not  think  that  what  has  been  called  the  SoTtoS?'' 
parenthetical  form  in  which  the  words  occur  make  the 
slightest  difference)  all  passenger  trains  of  the  company  should  regu- 
larly stop  there.   Obviously  it  would  be  convenient  and  beneficialto 
the  owner  of  the  adjoining  property,  Sir  James  Burnett,  the  per- 
son who  granted  the  feu,  that  there  should  be  the  greatest  possi- 
ble facility  of  travelling  from  that  station  by  the  company's  trains. 
And  if  the  company  entered  into  this  contract,  why  snould  a  court 
of  law  not  regard  the  land-owner  who  stipulated  lor  such  a  pro- 
vision, which  the  company  were  quite  able  to  accept  or  reject  ac- 
cording to  their  view  of  their  own  interest  ?    "Why  should  that 
contract  be  regarded  with  more  disfavor  by  a  court  of  law  than 
any  other  between  parties  capable  of  contracting  together  which 
they  make  when  bargaining  for  their  respective  interests  t    There 
was  no  compulsion  upon  either  of  them ;  it  was  perfectly  volun- 
tary; there  was  good  consideration  given.    And  if  a  court  of 
law  is  not  to  regard  the  contract  with  disfavor,  why  should  it  so 
regard  the  claim  of  the  person  with  whom  the  contract  has  been 
made  to  have  it  fulfilled  except  so  far  as  he  may  be  disposed 
voluntarily  to  dispense  on  any  occasion  with  its  fulfilment  ?    I 
own  I  have  a  difficulty  in  following  some  observations  in  the  judg- 
ments below,  which  may  or  mav  not  have  infiuenced  the  conclu- 
sions of  the  learned  judges,  but  from  which  I  am  bound  to  express 
my  own  dissent. 

Then  the  case  resolves  itself  simply  into  a  question  of  the  con- 
struction of  this  contract  with  reference  to  a  ffiven  coroTRucrios 
state  of  facts.  Are  or  are  not  these  trains  which  are  ^*  oo«™aot. 
called  Queen's  messenger  and  Post-office  trains,  passenger  trains 
within  the  reasonable  meaning  of  these  words  ?  The  contract  is 
nniversal ;  it  says,  "  all  passenger  trains."  If  they  are,  in  a  sense 
consistent  with  the  intention  of  the  contract,  as  tnat  intention  is 
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to  be  gathered  from  its  terms  with  due  regard  to  extrinsic  facts, 
passenger  trains,  it  is  qaite  clear  that  the  company  have  engaged 
to  stop  them  unless  the  holder  of  this  property,  the  person  en- 
titled to  the  benefit  of  the  agreement,  aispenses  with  it  Now 
it  seems  to  me  that  these  trains  have  every  possible  characteristic 
of  passenger  trains,  and  no  characteristic  of  any  other  sort  of 
trains.  Tney  are  advertlBed  in  the  company's  time-tables,  and 
with  regard  to  some  of  them  the  form  of  the  advertisement  is 
this :  they  are  not  only  pnt  down  to  go  at  certain  times,  and  stop 
at  certain  stations  (Ih  one  instance  I  observe  that  this  very  station 
is  among  them),  but  the  classes  of  passengers  to  be  carried  by  tliem 
are  mentioned,  first  or  third,  as  the  case  may  be.  And  in  the  only 
esse  in  which  there  is  no  entry  in  the  proper  column  of  the 
time-table  of  the  classes  of  passengers,  there  is  this  note :  ^  Stop 
where  required  to  set  down  passengers  off  the  south  train,"  show- 
ing plainly  that  it  is  a  passenger  train,  and  that  passengers  are  in- 
vited and  expected  to  come  by  it ;  at  all  events  those  arriving  from 
the  south.  And  the  limitea  form  of  expression,  with  regard  to 
^^  passengers  off  the  south  train,"  is  explained  by  the  fact  that  it 
would  start  from  Aberdeen  in  the  middle  of  the  night. 

Therefore,  in  truth,  tfiese  time-tables  are  the  ordinary  notice  and 
invitation  to  all  the  world  that  there  are  such  trains,  and  that 
passen^rs  may  go  by  them  upon  the  usual  and  ordinary  terms,  for 
there  is  not  the  least  qualification  of  the  ri^ht  of  a  passenger 
travelling  by  any  one  of  these  trains  to  be  received  and  put  down 
on  the  same  terms,  and  with  the  same  advantages,  such  as  carrying 
luggage,  and  so  forth,  in  all  respects  as  ordinary  passengers  are 
entitl^  to.  In  point  of  fact,  the  company  do  carry  passengers 
in  that  way,  and,  excepting  so  far  as  there  is  mention  of  ^^  Queen's 
Special "  at  the  head  of  two  of  these  trains  in  the  time-table,  there 
is  nothing  to  inform  any  single  passenger  of  anything  distinguish- 
in^  these  from  other  trains ;  and  the  neading  ^'Queen's  Special'^ 
informs  them  of  nothing  more  than  that  this  train  which  is  to 
take  passengers  also  answers  some  purpose  under  some  special  ar- 
rangement m  which  Her  Majesty  has  an  interest.  But  there  is 
no  inconsistency  whatever  between  a  special  arrangement  in  which 
the  Queen  has  an  interest,  or  a  special  arrangement  for  canring 
mails  for  the  Post  Office,  and  the  fulfilment  of  that  special  ar- 
rangement by  means  of  ordinary  passenger  trains,  unfess  there 
were  something  in  the  terms  of  the  special  arrangement  to  exdnde 
that  mode  of  fulfilling  it  There  are  no  such  terms  in  the  arrange- 
ments here,  either  as  to  the  Queen's  messengers  or  as  to  the  Post 
Office  ba^ ;  and,  in  point  of  fact,  the  terms  are  fulfilled  by  these 
trains  which  are,  to  all  practical  intents  and  purposes  whateoever, 
passen^r  trains.  They  are  passenger  trains  entirelv  under  the 
control  of  the  company — they  are  passenger  trains  m  which,  by 
the  existing  contracts,  neither  the  Post  Office  nor  any  other  an- 
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thoritj  can  forbid  the  company  from,  carryiDg  passengers.  And 
to  say  that  a  train  is  not  a  passenger  train,  whicn  in  all  other  re- 
spects is  so,  because  the  company  may  have  been  led  to  agree  to 
do  something  which  it  can  do  and  does  by  means  of  that  train, 
and  may  have  agreed  specially  to  start  that  train  at  particular 
hours,  and  to  keep  time  m  arrival  as  well  as  in  departure  accord- 
ing^ to  a  particular  table,  to  say  that  that  makes  it  less  a  passenger 
train  is  really  extravagant ;  for  in  every  case,  so  far  as  tne  public 
are  concerned,  some  time  has  to  be  fixed.  The  company  may  fix 
their  own  time  ordinarily,  and  if  they  agree  for  a  consideration 
with  anybody  else  to  start  a  train  at  a  particular  hour,  and  that 
it  shall  arrive  at  certain  places  at  particular  hours,  yet  if  they  use 
it  as  a  passenger  tmin,  it  cannot  be  less  so  because  the  time  is  fixed 
by  means  of  some  collateral  agreement.  To  me,  therefore,  it  ap- 
pears that  as  to  these  trains  there  is  no  intelligible  ground  for 
refusing  to  the  appellant  the  benefit  of  the  contract. 

With  regard  to  the  excursion  trains  I  am  disposed  to  think  that 
there  are  some  material  differences — I  shall  state  the  bxc^on 
way  in  which  thev  strike  me,  but  I  shall  do  it  with  less  To^wopi  ^^  • 
fulness,  because  I  do  not  understand  any  serious  controversy  to  be 
raised  by  the  learned  solicitor-general  as  to  those  excursion  trains 
when  they  are  under  special  advertisements,  and  are  not  advertised 
as  running  regularly  in  the  ordinary  time*tables. 

My  view  is,  that  there  are  reasonable  grounds  for  distinguishing 
these  special  excursion  trains  specially  ^vertised  from  passenger 
trains  in  the  common  popular  sense,  and  in  the  sense  in  which  I 
think  those  words  should  be  understood  in  this  contract.  A  pas- 
senger trsiin  prima  fadey  I  think,  is  a  train  advertised  to  take  pas- 
sengers generally,  people  travelling  from  place  to  place,  upon  the 
terms  and  in  the  manner  ordinarily  applicable  to  such  passengers. 
As  an  illustration,  I  may  refer  to  the  subject  of  luggage.  In  the 
special  act  of  Parliament  of  this  pai'ticular  company,  as  we  were 
informed,  there  is  a  provision  that  a  certain  quantity  of  luggage 
may  be  carried  by  every  passenger.  I  may  take  another  illustra- 
tion from  the  practice  of  issuing  season  tickets  (composition  tickets 
as  I  see  they  are  called  on  this  record)  for  travellers  by  passenger 
trains.  Kow  it  is  quite  certain  that  the  right  to  carry  luggage, 
applicable  to  passengers  generally,  would  not  be  applicable  to  per- 
sons who  as  a  special  favor  were  taken  in  a  luggage  or  goods  train  ; 
and  we  find  upon  the  evidence,  with  regard  to  these  composition 
tickets,  that  tney  do  not  give  a  pass  for  these  special  excursion 
trains,  and  no  luggage  is  allowea  to  be  taken  by  them ;  besides 
which,  people  are  not  carried  upon  the  ordinary  terms,  either  as  to 
payment  or  otherwise,  because  every  man  who  goes  by  such  an  ex- 
cursion train  must  take  a  return  ticket  to  come  back  to  the  start- 
ing point,  so  that  he  is  not  a  traveller  in  the  ordinary  sense  of  the 
word,  and  he  cannot  claim  to  get  out  anywhere  except  at  the  place 
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to  which  he  has  a  pass  according  to  that  contract  I  am  far  from 
saying  that  alignments  of  some  weight  might  not  be  nsed  for  the 
purpose  of  bringing  in  even  such  excursionists  as  passengere;  bnt 
upon  that  point  I  cannot  help  observing  that  it  is  conceded  that 
there  may  he  exceptions  to  tiie  words  ^^  passenger  trains,"  in  the 
case  of  persons  who  do  pass  by  and  are  conveyed  on  the  railway 
when  they  have  specially  hired  a  train.  It  was  not  disputed  that 
if  a  large  number  of  persons  combined  together  specially  to  hire  a 
train  they  would  be  m  the  same  situation.  Now  these  excursion- 
ists do  not  exactly  do  that ;  but  I  think,  taking  the  whole  matter 
into  account  together,  that  it  is  safe  to  say  that  the  parties  to  this 
contract  had  in  view,  by  the  term  "  passenger  trains,"  something 
different  from  this  class  of  excursion  trains,  although  they  carry 
passengers. 

My  Lords,  I  am  not  at  all  disposed  to  use  words  in  your  Lord- 
ships' order  which  would  let  in  unnecessary  controversy  as  to 
whether  or  no  the  general  right  of  the  appellant  is  evaded  by  the 
use  of  particular  words,  when  in  substance  there  is  no  sufficient 
*  ground  for  a  distinction  or  exception.  The  learned  solicitor-gene- 
ral is  not  unwilling,  as  I  understand,  if  the  House  should  think  that 
excursion  trains  of  this  kind  should  be  excepted,  that  they  should 
be  excepted  by  adding  these  words  at  the  top  of  page  4  (printed 
case,  after  the  words  '^ exclusive  use,"  ''and  except  special  ex- 
cursion trains  not  advertised  as  rnnning  regularly  in  the  ordinary 
time-tables  of  the  company ;"  and  I  think  it  much  safer  to  adopt 
those  words  than  to  use  the  words  "special  excursion  trains"  in  a 
more  general  form,  which  might  let  in  questions  as  to  what  are 
such  trains.  I  think  that  when  they  are  not  advertised  as  running 
regularly  in  the  ordinary  time-tatues  of  the  companv,  they  are 
then  broadly  distinguishea  from  those  trains  by  which  the  company 
undertake  to  carry  passengers  in  the  ordinary  manner.  I  cannot 
help  agreeing  with  what  one  of  vour  Lordships  intimated  in 
the  course  of  the  ailment,  that  it  is  very  undesirable  to  refer  in 
the  declarator  to  particular  trains,  some  of  which  have  been  and 
others  may  be  diBContinued,  or  the  times  of  which  may  be  altered, 
which  would  make  a  reference  to  them  useless ;  and  your  Lord- 
ships' view  of  the  law  applicable  to  the  facts  having  been  suffi- 
ciently expressed  in  the  opinions  which  you  may  deliver,  it  will  be 
enough  to  pronounce  a  declarator  in  these  words :  [His  Loi-dship 
read  the  words  of  the  order,  p.  170,  and  continued :]  I  propose 
therefore  to  yoilr  Lordships  to  reverse  the  interlocutor  appealed 
from,  and  to  make  that  acclaration,  and  with  that  declaration  to 
remit  the  case  to  the  court  below.  The  appellant  of  course  will 
have  the  costs  of  the  action  and  of  the  appeal. 

Lord  Watson. — The  onlv  doubts  which  I  have  entertained  in 
this  case  have  arisen  from  the  view  which  was  taken,  first  by  the 
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Lord  Ordinary,  and  then  by  the  majority  of  the  Second  Divison 
of  the  Goart  of  Session.  I  cannot  nelp  thinking  that  the  conclu- 
sion at  which  their  Lordships  arrived  was  to  some  extent  affected 
by  the  considerations  with  which  they  deal  in  their  judgments — 
considerations  which,  in  my  opinion,  ought  not  to  influence  the  con- 
struction or  the  obligation  which  we  have  to  interpret.  The  Lord 
Ordinary  enters  at  some  length  upon  a  consideration  of  the  ques- 
tion whether,  apart  from  the  trains  in  dispute,  there  is  sufficient 
train  service  for  the  traffic  of  Crathes  and  its  neighborhood.  One 
of  the  learned  judges  of  the  majority  in  the  Inner  House  expresses 
doubt  as  to  the  vaHdity  of  the  obligation,  and  expresses  himself  in 
no  doubtful  terms  as  to  the  character  of  the  obligation ;  and,  en- 
tertaining these  views,  it  is  not  matter  of  wonder  that  he  should 
have  arrived  at  a  conclusion  favorable  to  the  respondents.  I  can 
only  say  that  I  see  no  reason  to  doubt  that  this  condi-  oomditioiihbld 
tion  has  been  validly  imposed  upon  the  feuar,  and  will  ^^^^ 
ran  with  his  estate  so  long  as  the  superior  has  a  legitimate  inter- 
est to  enforce  it.  And  I  see  as  little  reason  to  doubt  that  it  must 
be  dealt  with  as  a  fair  and  equitable  arrangement  made  by  parties 
mi  juris  in  the  year  1863,  and  that  it  is  not  open  to  any  impu- 
tation of  being  an  unfair  or  one-sided  contract. 

Then  as  to  tlie  construction  of  the  words  of  the  obligation,  I 
agree  with  the  Lord  Chancellor.  The  Queen's  messenger  trains 
and  the  Post-office  trains,  as  they  have  been  termed,  are  simply 
composite  trains,  partly  for  the  service  of  Her  Majesty,  cossTEncnoH 
or  ot  the  Post  Office,  and  partly  for  the  service  of  the  ®'  «>"«aot- 
travelling  public ;  but  the  tact  that  they  do  accommodate  the  pub- 
he,  carrying  them  as  passengers  from  station  to  station,  is  quite 
enough  to  stamp  them  with  the  character  of  passenger  trains 
within  the  meaning  of  this  obligation.  And  in  considering  whether 
they  are  passenger  trains  or  no,  it  appears  to  me  to  be  quite  im- 
material whether  the  service  of  the  Post  Office  was  added  to  a 
train  alreadv  running  for  the  accommodation  of  the  public,  or  car- 
riages for  the  conveyance  of  passengers  were  added  to  a  train  start- 
ed for  the  purpose  of  carrying  the  mails.  They  are  serving  the 
purpose  of  passenger  trains,  and  so  long  as  they  possess  that  char- 
acter, although  they  may  have  other  uses  and  purposes,  and 
although  the  motive  for  starting  them  may  not  have  been  the 
convenience  of  travellers,  it  appears  to  me  that  they  are  passenger 
trains  within  the  meaning  of  the  feu  charter. 

As  to  the  excursion  train,  as  run  in  the  year  1883  and  since,  I 
have  formed  a  different  opinion.  I  should  not  have  held  the  same 
opinion  with  reference  to  that  train  as  it  was  ad-  kkoubsioh 
vertised  to  the  public  in  October,  1882.  1  am  by  no  'SSixD, 
means  of  opinion  that  every  train  called  an  excursion  train  ceases 
to  be  a  passenger  train  within  the  meaning  of  this  obligation,  bat 
the  drcumstances  which  lead  me  to  think  that  this  is  not  a  pas* 
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fienger  train  within  the  meaning  of  the  charter  are,  briefly,  these: 
In  the  first  place,  there  is  a  special  arrangement  made  with  eadi 
passenger  at  Aberdeen,  difiei'ing  in  its  terms  from  the  ordinary 
contracts  made  by  the  company  with  the  travelling  pnblic  And, 
in  the  second  place,  the  persons  who  are  admitted  to  travel  in  that 
train  are  collected  at  Aberdeen,  as  I  understand  the  facts  of  the 
case,  and  the  accommodation  provided  is  simply  sufficient  to  con- 
vey them  from  that  terminus  to  their  sevend  destinations  up 
the  Dee  and  back  again  on  the  same  dav,  and  is  not  calculated  to 
affoixi  any  acconmiodation  to  the  travelling  public 

I  concur  in  the  judgment  which  has  been  proposed  by  the  Lord 
Ohancellor. 

LoBD  Bkamwbll. — ^I  am  of  the  same  opinion.  It  seems  to  me 
that  the  defence  "  before  us  is  so  asc  /cude  nitnious  and  unreason- 
able as  to  excite  prejudice  against  it,  and  one  has  to  be  on  one's 
guard  to  see  that  the  exact  legal  rights  of  the.  parties,  however  un- 
reasonable, are  satisfied."  In  saving  this  I  know  I  differ  as  much 
as  possible  from  the  very  leamea  and  able  judge  whose  words  I  am 
quoting,  and  I  know  the  risk  I  run  in  so  doing.  But  I  feel  bound 
to  express  my  opinion  strongly,  because  I  think  he  has  done  great 
injustice  to  the  plaintiff.  I  cannot  but  think  that  the  learned  lord 
has  been  under  the  influence  he  deprecated.  I  am  aware  that  I 
may  be  acted  on  by  this  feeling  of  injustice  done. 

Let  us  see  what  the  case  is.  The  pursuer,  or  his  predecessor  in 
Facts.  title  whosc  rights  he  has,  gave  land  to  this  company 

one  may  almost  say  for  nothing  (that  is  to  say,  upon  a  nominal 
rent-charge  of,  I  think,  five  shillings  a  year),  except  the  benefit  of 
this  obligation  which  the  pursuer  is  now  seeking  to  enforce.  I 
cannot  help  thinking  that  if  this  question  had  arisen  thirty  years 
ago,  when  the  directors  who  made  the  bargain  with  the  pursuers 

Sredecessor  and  the  manager  then  in  existence  would  have  had  to 
ecide  it,  it  never  would  have*been  a  question  at  alL  They  never 
would  have  made  such  a  point  as  has  been  made  to-day,  because  I 
am  satisfied  in  my  mind  that  they  would  have  known  that  in  fair- 
ness they  ought  not  to  be  setting  up  such  a  case  as  the  respondents 
are  setting  up  now.  But  Mr.  Moffat,  I  think,  in  one  of  his  letters 
(to  do  him  iastice)  states  that  he  had  not  seen  the  feu  charter  until 
after  he  had  made  the  contention  whidi  had  resulted  in  these  pro- 
ceedings taking  place,  and  I  dare  say  that  he  and  his  directors  have 
satisfied  themselves  in  some  way  tnat  it  is  a  defence  which  they 
may  properly  make  and  a  case  which  they  may  properly  set  up. 
As  I  oelieve  it  to  be  bona  fide  I  will  not  call  it  scanaalons,  but  I 
think  it  extravagant. 
Now,  having  made  these  remarks,  I  will  address  niyself  to  the 

S articular  question  before  us,  although  I  protest  that  I  have  great 
ifficulty  in  giving  any  other  judgment  than  this^  that  a  ^^  passen- 
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ger  train"  is  a  paaeenger  train.  The  words  are  not  words  of  art — 
they  want  no  explanation  either  by  railway  peojple  or  by  experts  of 
any  sort  or  kina.  The  question  is  whether  these  are  whrubb  en. 
pafflenger  trains.  The  answer  is  they  are  passenser  l^Sm^^ 
trains,  and  to  my  mind  they  are  passenger  trains  that  '*^™"* 
carry  passengers  in  the  ordinary  way  npon  the  ordinary  terms,  ex- 
cept tne  excursion  trains,  as  to  which  I  will  say  a  word  or  two  pres- 
ently. 
It  seems  to  me  that  the  difficulty  has  arisen  from  a  mistake — * 

girtly,  I  must  say  with  great  respect,  as  I  think,  from  a  prejudice, 
ossibly  it  may  lie  said  in  return  that  I  am  laboring  under  a  preju- 
dice in  the  opposite  direction,  and  I  may  be,  though  I  thinK  not. 
It  seems  to  haye  arisen  partly  from  that,  and  partly  from  a  notion 
that  things  not  specifically  within  the  contemplation  of  the  parties 
to  an  agreement  ou^ht  not  to  be  held  to  be  within  the  effect  of  it, 
which  to  my  mind  is  a  yery  great  mistake,  a  mistake  illustrated  by 
the  case  I  mentioned  in  the  course  of  the  argument,  the  case  of  the 
telephones.  They  were  held  to  be  within  an  agreement  which  had 
been  made  at  a  time  when  telephones  were  not  known — they  were 
held  to  come  within  general  words  which  the  prudence  of  people 
had  put  in  for  the  purpose  of  proyiding  for  something  which 
misht  arise  at  a  future  time.  That  seems  to  be  one  origin  of  what 
I  Uiink  the  mistake.  Another  cause  of  it  (I  say  it  with  sincere 
respect  for  the  learned  lord  of  session,  Lord  x  oung,  who  seems  to 
rely  upon  the  point  so  much)  is  the  notion  that  because  a  passen- 
train  running  regularly  comes  into  existence,  if  one  may  so  say, 
under  the  special  circumstances  of  a  bargain  either  with  the  Home 
Office,  or  with  the  Post  Office,  therefore  that  train — ^I  was  going  to 
say  although  a  passenger  train — brought  into  existence  under  those 
particular  circumstances  is  not  a  passenger  train  within  the  agree- 
ment. I  cannot  see  the  i*eason  of  that.  I  can  only  say  I  do  not 
agree.     I  do  not  see  why  it  should  be  so. 

Kow,  one  word  with  respect  to  excursion  trains.  One  knows 
perfectly  well  what  is  meant  in  practice  by  an  excursion  train.  It 
18  a  train  which  like  others  goes  from  one  place  to  an-  Excnsfloif 
other,  it  may  or  may  not  stop  and  pick  up  passengers  "'^■• 
on  the  road.  I  beheye  it  commonly  picks  them  up,  but  it  is  a 
train  which  goes  from  one  place  to  another  with  a  yiew  to  people 
getting  to  that  other  place  on  cheap  terms  and  yery  frequently 
upon  the  condition  that  the  railway  company  are  not  to  be  delayed  or 
inconyenienced  by  people  takingluggage  with  them.  But  why  is 
that  not  a  '^  passenger  train"  ?  JPassensers  go  by  it,  and  they  go 
by  it  from  one  place  to  the  other  in  order  that  they  may  get  to  me 
other  place.  It  is  not  the  less  a  passenger  train  because  tney  pay  a 
small  fare;  nor  is  it  the  less  a  passenger  train  because  by  agree- 
ment with  the  company  they  do  not  canr  luggage  with  them.  It 
seems  to  me  really  that  the  substance  of  the  thin^  is  that ;  as  I 
said  before,  passenger  train  is  not  a  term  of  art,  it  is  a  popular  ex- 
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presdon,  and  these  popnlarlv  speaking  are  passenger  trains,  and  no 
reason  has  been  given  whj  the  words  should  have  any  other  than 
their  natoral  meaning.  As  to  the  ponnd-of-flesh  argument,  the 
jn)]gment  is  not  that  the  appellant  should  have  none,  but  abont 
three  quarters  of  his  pouno.  His  right  is  to  all ;  whether  as  a 
reasonable  man  he  should  exact  all  is  another  matter. 

LoBD  FttzOkrald. — The  judgment  of  your  Lordships'  House 
fs  invited  on  the  construction  of  a  portion  of  the  feu  charter  of 
1863,  in  which  the  language  used  is  very  general.  It  is  open  to 
us,  and  I  should  say  necessary  for  a  lust  conclusion,  to  consider  the 
relation  of  the  parties  to  each  other  oefore  the  feu  charter  was  ex- 
ecuted, so  as  to  ascertain  what  the  parties  had  in  view  and  intended, 
and  to  limit  the  general  words  if  necessary  to  what  is  fit  and  just 

There  was  a  prior  deed  of  agreement  of  1858,  made  with  the 
pursuer's  predecessor,  which  is  still  in  force,  and  it  is  observable 
that  the  feu  charter  of  1863  is  made  expressly  ^^  without  prejudice 
FACT8.  to  that  deed  of  agreement.^    By  that  agreement  the 

company  (the  defenders)  undertake  to  make  certain  accommoda- 
tion works,  and  i/rUer  alia^  by  clause  9,  that  ^^  a  siding  shaU  be 
made  at  the  level  crossing  marked  number  ^  on  said  deposited 
plans,  for  the  accommodation  of  the  proprietor  and  tenants  of  the 
said  estate  of  Leys ;  and  the  said  company  herebv  undertake  that 
any  of  the  passenger  trains  shall  be  stopped  at  said  siding,  although 
not  appointed  by  the  companv's  time  bills  so  to  do,  on  a  precon- 
oertea  signal,  to  be  arranged  by  the  company  with  the  proprietor 
of  said  estate,  being  shown,  so  as  to  take  up  or  set  down  any  pas- 
sengers proceeding  from  or  to  Crathes  at  said  siding.^'  If  it  was 
necessary  now  to  interpret  that  provision,  speaking  for  myself,  I 
would  probably  say  that  it  applied  to  each  and  every  train  coming 
within  the  ordinary  description  of  a  passenger  train,  and  that  the 
obligation  on  the  company  was  to  stop  each  of  such  trains  at  the 
siding  on  the  preconcerted  signal.  In  other  words,  the  Crathes 
sidinff  was  a  signal  station,  at  which,  when  there  were  passengers 
to  take  up  or  set  down,  the  company  was  bonnd  on  signal  to  stop 
each  one  of  its  passenger  trains.  The  position  of  things  was  prob- 
ably found  to  be  inconvenient,  and  not  free  from  danger,  and  it 
became  desirable  to  provide  a  station  with  all  its  conveniences  in 
place  of  an  unprotected  siding,  and  relieve  all  parties  from  the 
cumbrous  necessity  of  signallmg. 

That  being  the  state  ot  things,  we  have  now  to  look  to  the^  feu 
charter  of  1863,  the  main  object  of  which,  as  well  as  its  consider- 
ation, was  the  obligation  on  tne  company  "  to  erect  and  build  upon 
the  ground  hereby  disponed  a  station  of  the  said  railway  for  pas- 
sengers and  good&  containing  the  accommodation  after  mentioned 
(which  station  will  be  of  advantage  to  me  and  my  tenants  in  the 
estate  of  Leys,  Orathes,  and  others,  as  well  as  to  the  public  at 
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large),"  and  the  stipulated  obligation  was  that  ^^  the  said  railway 
company  shall  be  lK)nnd  within  twelve  months  from  the  date  of 
these  presents  to  erect,  at  their  own  expense,  on  the  said  piece  of 
ground  first  above  mentioned,  a  station  for  passengers*  and  goods 
travelling  by  the  said  Deeside  Eailway,  at  which  all  passenger 
trains  shall  refimlarly  stop,  to  be  called  the  Orathes  Station,  contain- 
ing  a  Buitable  waiting-room,  covered  paB8eiiger-«hed,  plat^dtm,  and 
all  proper  accommodation,  for  first-class  and  other  passengers,  and 
to  maintain  snch  station  in  all  time  coming ;  It  being  hereby  pro- 
vided and  declared  that  the  said  railway  company  shall  be  bound 
to  have  a  signal-post  erected  at  the  said  station,  on  which  a  signal 
visible  from  Crathes  Castle  shall  be  displayed  whenever  any  pas- 
senger or  parcel  for  Crathes  shall  arrive  at  the  station."  There 
are  other  accommodation  provisions,  but  they  are  all  confined  to 
the  requirements  of  the  station.  Then  comes  the  irritancy  clause 
for  forfeiture  of  the  right  for  breach  of  the  feudal  contract,  but  it 
is  unnecessary  to  advert  to  it  as  it  has  been  disposed  of  in  the 
course  of  the  argument. 

The  pursuer  contended  below,  as  he  has  insisted  here,  that  by 
the  stipulation  "  at  which  all  passenger  trains  shall  regularly  stop," 
there  is  created  an  absolute  obligation  on  the  company  to  stop  at 
the  Crathes  Station  each  and  every  of  all  the  passenger  trains  that 
pass  along  the  line.  The  defenders  on  the  other  hand  have  always 
admitted  that  they  are  bound  to  cause  all  passenger  trains  running 
on  their  line  for  the  ordinary  service  and  traffic  of  the  district  to 
stop  at  Crathes. 

I  have  been  at  some  loss  to  understand  the  meaning  or  extent  of 
this  admission  on  the  part  of  the  defenders  and  rather  turn  back 
on  the  real  question :  What  is  a  passenger  train  i  It  ^(that  u  ▲  pis- 
would  seem  to  me  that  every  train  of  tiie  company  ■■"»■»  "^"• 
over  which  the  company  retains  its  general  control  and  dominion, 
and  by  which  the  company  professes  or  offers  to  carry  for  hire  in 
ordinary  course  such  travellers  as  may  take  advantage  of  it  on  pay- 
ment of  their  fares,  is  within  the  meaning  of  the  stipulation  in 
controversy  a  j)as8enger  train.  It  may  be  a  special,  or  it  may  be 
an  express  tram;  it  may  carry  the  mail,  or  a  Queen's  messenger,  or 
even  excursionists ;  but  it  does  not  follow  that  it  is  not  also  a  pas- 
senger train.  ' 

i  am,  my  Lords,  of  opinion  that  in  the  construction  of  the  obli- 
gation in  question  ^^  all  passenger  trains "  is  to  be  interpreted  as 
meaning  "each  and  every  passenger  train,"  and  as  embracing  the 
trains  in  controversy,  save  the  special  excursion  trains  which  are 
ran  sub^'ect  to  special  and  peculiar  conditions,  and  are  not  Intended 
for  ordinary  travellers.  It  may  be  that  the  obligation  assumed 
by  the  company  was  not  wise  or  prudent  on  their  part,  but  that  is 
not  for  our  consideration.  It  was  not  illegal  or  unreasonable  on 
the  part  of  the  pursuer  to  insist  on  the  stipulation  for  the  benefit 
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of  himself  and  his  tenants.  We  have  but  to  interpret  and  give 
effect  to  the  plain  meaning  of  the  language  nsed.  If  incoDTen- 
ienoe  or  injury  may  arise  to  the  company  from  the  enforcement  of 
their  contract,  they  have  ample  means  within  their  reach  to  protect 
themselves. 

That  the  said  interlocntors  complained  of  in  the  said  appeal  bei 
and  the  same  are  hereby,  reversed.  And  it  is  declared  that  the  de* 
fenders  (respondents)  are  bound  regularlv  to  stop  at  the  station 
called  ^^  Crathes,"  on  the  line  of  railway  belonging  to  the  defenders 
(respondents),  between  Aberdeen  and  Ballater,  f  or  toepurpose  as  well 
of  taking  up  as  of  setting  down  passengers,  all  trains  now  and  here- 
after passing  through  the  said  station  for  the  conveyance  of  passen- 
^rs,  except  onlv  such  trains  as  may  be  hired  by  an  indivianal  or 
individuals  for  nis  or  their  exclusive  use,  and  except  special  excur- 
sion  trainsnot  advertised  as  running  regularly  in  the  ordinaiy  time- 
tables of  the  company.  And  with  thisdeclaration,  it  is  ordered  that 
the  said  cause  be  remitted  to  the  Court  of  Session  in  Scotland  to  do 
therein  as  shall  be  just  and  consistent  with  this  judgment.  And  it  is 
further  ordered  that  the  respondents  do  pay  or  cause  to  be  paid  ta 
the  appellant  the  costs  of  the  action  in  the  Court  of  Session.  And 
it  is  further  ordered  that  the  respondents  do  repay  to  ti}e  appel- 
lant the  sum  of  £187  16s.  4d.  paid  bv  him  to  them  on  the  4th  of 
April,  1884,  in  name  of  costs,  and  £1  28.  Ad.  paid  by  him  to  them 
on  the  9th  of  April,  1884,  in  name  of  dues  of  extract  of  the  action 
in  the  Court  of  Session.  And  it  is  further  ordered  that  the  re- 
spondents do  pay  or  cause  to  be  paid  to  the  appellant  the  costs 
incurred  in  respect  of  the  said  appeal  to  this  House. 
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Nora— The  mode  of  dting  the  American  and  BngUah  Baitaoad  Cases  is  as 
foUows : 

84  Am.  &BDg.  R  B.  Cas. 


The  index  contains  references  to  the  decisions  and  to  tlie  notes.  Bef erencea 
to  the  decisions  are  to  the  pages  upon  which  the  cases  beffin.  References  to  the 
notes  are  to  the  pages  upon  mich  the  propositions  stated  in  the  hidex  are  found. 
References  to  Constitutional  or  Statutory  Provisions  are  to  the  pages  upon  which 
th^  are  cited. 


ABASDOnaVT. 

Of  work  before  completion,  coupled  with  insolvency  of  corporation,  hM 

rund  for  eujoining  action  upon  subscription  to  stodL    Montgomeiy  8. 
Co.  V.  Ifatthews  (Ala.).    9. 

Accorarnre. 

See  TAZATioxr. 

AOTIOV. 

SeePABTXBS. 

Accrues  when,  under  construction  coutract  stipulating  for  estimate  t^  en- 
gineer.   853  n. 
Brought  against  corporetion  hM  removable  to  federal  courts.    Allen  e. 

Texas  &  P.  R  Co.  (U.  S.  C.  C).    18. 
Dismissed  for  want  of  necessary  parties,  where  bill  is  filed  against  parties  who 

have  no  interest  in  lands  to  vacate  a  patent  therefor.    United  States  e. 

Central  P.  R  Co.  (U.  8.  C.  C).    190. 
Killing  stock.    Survival  of  cause  of  action.     881  n. 
Removal,  federal  corporation  consolidated  with  State  compauy  may  remove 

its  suite  to  federal  courte.    Allen  «.  Texas  &  P.  R  Co.  (Q.  S.  C.  C).    18. 
Several  actions  cannot  be  brought  for  the  non-performance  of  several  acte 

agreed  to  be  done  by  an  entire  contract    Inaianapoli8»  B.  db  W.  R  Co.  e. 

Koons  (Ind.).    876. 

AOEVTS. 

See  RATDicATioxr. 

AUET. 
Unlawful  entry  on,  for  railway  purposes.    Measure  of  damageSi   8S9ii. 

AXIVDKBVT. 

To  instrument  of  appropriation  in  condemnation  suit.    294  n. 
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AnXALS. 


See  Bailment;  CoKSTrrnnoNAL  Iulw;  Oamaobs;  Eyidengb;  Fbnces;  Lim- 
itation; Nboliobnce;  Okxtb  Pbobandi;  Plbadings;  Pbesumption. 

Bailee  of  live  stock  may  recover  for  killing  of  such  stock  by  railroad  com- 
pany.   New  York,  C.  &  St.  L.  R.  Co.  «.  Aver  (Ind.).    8^. 

Cattie-ffuards  must  be  placed  at  highwav  crossings  wherever  practicable  and 
railway  companj^  is  liable  fo(  animals  killed  &r  want  of  such  guards  even 
though  owner  is  euilty  of  contributory  negligence.  Welty  v.  Indianap- 
olis &  V.  R.  Co.  (Ind.).    871. 

Drunkenness  of  borrower  of  horse  causing  him  to  be  negligent  so  that  the 
horse  was  killed  on  the  trestle-work  of  a  railway  company.  Held,  that 
borrower  was  agent  of  owner,  who  cannot  recover  damages.  Welty  «. 
Indianapolis  &  V.  R  Co.  (Ind.).    871. 

Duty  of  company  to  those  for  whose  benefit  a  private  crossing  is  maintuned. 
881  n. 

Employee  killed  by  tnun  running  over  a  steer.  Contributory  negligence.  880  n. 

Injury  of  horse  on  bridge.    Liability  of  railway  company.    881  n. 

Injury  to  stock.  Burden  is  on  plaintiff  to  show  that  entry  was  at  iM>int  where 
fence  is  required.    890  n, 

Negligence  imputed  to  the  company  under  Maryland  statute;  contribu- 
tory negligence.    889  n. 

•  Where  there  is  no  fence  and  no  statute  requires  it.  EM,  no  presump- 
tion of  negligence.    888  n. 

Killing  owing  to  failure  to  give  signal.    Evidence  of  collision.    881  n. 

Killing  stock.    Double  damages.    871  n. 

Survival  of  cause  of  action.    881  n. 

Knowingly  abandoned  or  wilfully  exposed  by  owner  upon  track  of  railwav 
company.  JBdd,  that  owner  cannot  recover  for  their  killing  even  though 
the  railway  company  may  not  have  fenced  its  tnMsk.  Welty  «.  Indianap- 
olis &  V.  R  Co.  (Ind.).    871. 

Limitation  of  action  for  loss  of  cattle.    881  n, 

Prvma-faoU  case  of  negligence  in  killing  stock.    881  n. 

Sheep  mjured  through  gate  being  left  open.    LiabUity  of  company.    888  n. 


kBVEAL. 

Condemnation  suit:  notice  of.    295*11. 

Time  of  filinff.    296  n. 

In  Maine.    Imn. 

Street  City  council's  decision  as  to  necessity  and  propriety  of  extendhig 
streets  over  railway  tracks  hdd  not  to  be  subject  to  judicial  variation  ex- 
cept upon  appeal.  St.  Paul,  M.  &  M.  R  Co.  v,  Minneapolis  (BOnn.). 
809. 

Upon  certificate  of  judges  in  appellate  court  stands  in  Illinois  Supreme  Court 
on  same  footing  as  appeals  given  by  the  statute  as  matters  of  right  Chi- 
cago &  B.  L  R  Ca  o.  Guertin  (111.).    88S. 

ABBITAATIOV. 

See  CoNBTBTjoriON;  Pbbsumftioh. 

Construction  contract    Bstimate  of  engineer,  stipulation  for,  is  valid.    888  n, 

A88I0nEIVT. 

See  Laud  Grahts  ;  Pabtnbbship. 

Invalid  assignment  of  contract  by  a  partner  hdd  no  bar  to  an  action  iroon 
contract  by  assignee.  Mansflelde.  New  York  C.  ft  H. R  R  Go.  (N. T.). 
828. 
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ATTOBRTS. 

Lien  of,  for  fees  in  suit  for  benefit  of  unsecured  creditors  of  bankrupt  railway 
company.    203  n. 

BAILIEEVT. 

See  Animals. 

Bailee  of  live-stock  may  recover  for  killing  of  such  stock  by  railroad  com- 
pany.   New  York,  0.  &  St  L.  R  Co.  «.  Aver  (Ind.).    8^. 

BILLS  AHD  K0TB8. 

See  Notes  ;  Ratifigatiok. 

Addition  of  seal  of  corporation  to  promissory  note  by  treasurer.  Ratification 
of,  by  directors  hM  sufficient.    88  n, 

BOXD& 

SeeCoHFLiOT  of  Laws;  Fsattd;  GuABAimr;  Lbasb;  Offices;  Mbohanic's 
Lien  ;  Statutory  Lien  ;  Taxation  ;  Tbttst  ;  Ult%a  Vibes. 

Application  of  funds  received  by  company  from  sale  of|pre8ident  not  a 
trustee  of  bondholders  who  is  bound  to  see  to.  Van  Weel  v,  Winston 
(U.  8.  aC).    179, 

Bondholders  of  new  company  and  creditors  of  old  company:  priorities  as 
between.    199  n. 

Coupons  paid  by  company  and  delivered  to  secretary  for  retirement  and  can- 
cellation, but  subsequently  given  to  one  who  loaned  the  company  money  to 
pay  other  coupons  maturmg.  MM,  that  such  one  was  not  to  be  treated 
as  a  purchaser  of  the  coupons,  and  was  not  entitled  to  the  benefit  of  the 
lien  of  the  first-mortgage  bonds  to  which  they  had  been  attached.  Cam- 
eron V,  Tome  (Md.).    208. 

Florida  railroad  aid  bonds  and  loans.    251  n. 

Guaranty  of,  by  A.  T.  &  S.  F.  R  Co.  held  binding  in  favor  of  innocent 
holaer  for  value  without  notice,  even  if  such  guarantee  was  ttUra  «irM. 
Atchison,  T.  &  8.  F.  R  Co.  v.  Fletcher  (Eas.).    84. 

Mortgage  bonds  of  Sonora  R  Co.,  of  Mexico,  by  Atchison,  T.  &  S.  F. 

R  Co.  Km  authorized  by  latter  company's  charter.    Atchison,  T.  &  & 
F.  R  Ca  V.  Fletcher  (Kas.).    84. 

Holders  may,  with  l^islative  authority,  reorganize  into  a  new  company,  even 
against  will  of  dissenting  minority  of  bondholders.  Qates  v,  Boston,  etc., 
R  Co.  (Conn.).    148. 

Indemnity,  sale  of.    248  n. 

Injuries  to  bondholders  or  creditors  can  be  shown  and  redressed  only  when 
they  complain  of  them.  Middletown  «.  Boston  &  N.  Y.  A.  L.  R  Co. 
(Conn.).    158. 

Minority  of  bondholders:  rights  of,  against  majority.  Qates  v.  Boston,  etc., 
R  Co.  (Conn.).    148. 

Negotiable  instruments  good  in  hands  of  hana-JIde  holders  for  value  without 
notice  of  antecedent  equities.    Brown  o.  State  of  Maryland  (Md.).    198. 

Not  taxable  as  public  stocks  and  securities.    615  n. 

Of  ticket  agent:  liability  of  surety  on,  for  money  stolen  from  ticket  office. 
98  ». 

Power  of  State  to  issue,  in  aid  of  railroad  companies.    247  n. 

Priorities  as  between  contractors  holdins  lien  on  road  and  bondholders.  200  n. 

Required  by  charter  to  be  sold  at  par,  out  in  fact  sold  for  less.  Rights  of 
bana-flde  purchaser.    198  n. 

Rights  of  State  and  individual  bondholders  to  statutoiy  lien  in  Tennessee. 
Stevens  v.  Railroad  Companies  (U.  S.  S.  C).    217. 

Sinking  fund  to  pay  Pacific  Kail  road  indebtedness:  what  moneys  the  United 
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Statee  Gomnment  mar  retiin  on  aoooont  of.  United  Statee  e.  Central  P. 

R  Co.  (U.  8.  8.  C).    987. 
Stale  bonds  of  Florida  in  bands  of  piuebaaert  hM  to  be  under  control  of 

troateofl  of  Florida  intemal-improTement  fund.     Littlefield  v.  Bloxhaia 

(U.  &  a  C).    908. 
State  aid,  inddente  of  israe  of.    247  f». 

State  aid  to  railroads.    Payment  of  loan  and  sonender  of  Indemnity.    248  n. 
Statutory  lien:  inurement  of,  to  benefit  of.    249  n. 
Surplus  from  proceeds  of  bonds  after  constructin£  works  for  which  they  were 

issued:  rauwaypresident,  not  trustee,  charged  with  the  du^  of  aooouot- 

inf  for.    Van  weel  e.  Winston  (U.  &  8.  C).    179. 
UnautEoriaed  oertiflcales  issued  by  pmldent:  equi^  will  not  decree  hoods  to 

be  issued  to  holders  of.    202  n. 


See  CnoesDrG;  MAStsB  ahd  BaarrAjn. 

GAB  XBim. 

See  Pabsioebssip;  Taxatxost. 

Is  a  partnenhip.    ttW  n, 

Rdling  stock  of,  taxable  in  Boston  as  peisonal  prppertiy  enqilqyod  in  bul- 
ness.    62611. 

eATTUMUABlNL 

SeeAxDCJkU;  "Fescbul 

CSXTIOBABL 

See  In  JXTKcnoK. 


See  FoRfsmnot. 

Agreement  to  buOd  railroad  to  a  certain  place:  charter  Mtf  to  fonn  a  part  of. 
Miller  v.  Gulf,  C.  A  8.  F.  R.  Co.  (Tex.).    16a 

Conveyance  of  property  of  a  railroad  company  to  another  compsny  Md 
not  authorised  by.    200  n. 

Forfeiture  hM  proper  where  subscribers  for  stock  of  railroad  comi»ny 
were  notoriously  insolvent  and  had  no  expectation  when  they  subscribea 
of  ever  paying  their  subscriptions,  thus  leaving  the  amount  subscribed  in 
good  faith  less  than  that  required  by  the  statute.  Holman  9.  State 
(Ind.).    6. 

Franchiae :  office  safe  at  depot  7iM  neoessaty  to  exercise  of.  Northern  Pacific 
R  Co.  e.  Shimmell  (Mont.).    1. 

Montana  territorial  legidature  cannot  impair  charter  of  Northern  Pacific  R. 
Co.    Northern  Pacific  R.  Co.  e.  Shimmell  (Mont).    1. 

Beoiganlzation:  legislature  may  authorize  bondholders,  by  a  vote  of  the  ma- 
jority and  with  an  equal  opportunity  to  all,  to  effect  a.  Gates  e.  Boston, 
etc.,  R  Co.  (Conn.).    148. 

OITIZUaiUP. 

Foreign  corporation  does  not  become  a  citizen  of  a  State  by  bofldine  a  nil- 
road  into  it,  even  though  the  legislature  granted  pennission  to  buud  luch 
road.    Pennsylvania  K.  Co.  e.  St.  Louis,  etc.,  R.  Ca  (XT.  8.  9.  C).   68. 

In  Great  Britain:  allegation  in  complaint  as  to.    67  n. 
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OOUEOK  OABBIXK. 

See  Ofjucak. 

Delay  in  shipping  potatoes  contrscted  to  beoarried  at  a  giren  date.  Com- 
pany liable  for  damages.  Wood  e.  Chicago,  M.  &  Bt  P.  B.  R  Co. 
(la.).    01. 

COIDSIDIATIOV. 

Bee  Bmxnsnt  Doxaht. 

C0H9ITI0K  mmnawt. 

In  constroction  contract  to  make  donation  upon  completion  of  road.    860  n. 

COVmCT  07  LAWS. 

Illinois  law  declaring  sale  of  bonds  illegal  hM  inapplicable  where  the  coDtract 
of  sale  was  made  in  New  York  Btate.    198  n. 

COVSOUDATIOir. 

Bee  CoBPO&ATiON;  Lahdb;    Lbasb;  Tazatioh. 

Act  authorizing,  in  New  Jersey  held  not  to  confer  power  to  make  lease. 
Mills  e.  CeDtral  R  Co.  (N.  J^).    47. 

Effect  of,  upon  exemption  from  taxation.    607  n. 

Power  to  consolidate  does  not  enlarge  power  to  convey  lands.  Mills  e.  Cen- 
tral R  Co.  (N.  J.).    47. 

OOmTITUTIOKAL  LAW. 

See  Fencbb;  Stockholdsbb;  Tbvst. 

Classification  of  railway  property  for  purposes  of  taxation.  HM,  that  a  law 
which  taxes  a  class  of  property  separately  is  not  unconstitutioDalif  it  em- 
braces all  property  of  that  class,  and  applies  to  it  uniform  rules  and  taxes 
it  according  to  its  true  value.    State  Board  e.  State  (N.  J.).    646. 

Double-damage  fencing  act  of  Missouri  held  constitutional.  Philips  e.  Missouri 
P.  R  Co.  (Mo.).    868. 

Equal  protection  of  the  laws  secured  to  corporations  in  States  by  section  1  of 
the  Fourteenth  Amendment  to  the  United  .States  Constitution.  Santa 
Clara  County  v.  Southern  P.  R  Co.  (U.  8.  S.  C).    628. 

Impainnent  of  contract  rights.  Subsequent  legislation  prejudicial  to  vested 
rights  of  stockholder8^€(d  invalid.    Mills  v.  Central  R  Co.  (N.  J.).    47. 

"  Privileges  and  immunities  of  citizens*'  includes  the  ri^ht  to  hold  property  in 
trust  in  any  State  of  the  Union.  Farmers'  Loan  &  Trust  Co.  v,  Chicago 
&  A.  R  Co.  (Ind.  U.  S.  C.  C).    166. 

Spedal  legislation.  Act  conferring  jurisdiction  on  Justices  of  the  peace  of  ac- 
tions against  railroad  companv  for  killing  cattle  hM  not  to  be  unconsti- 
tutional special  legislation.    Phillips  «.  Missouri  P.  R  Co.  Qtfo.).    868. 

Btate  aid  to  railroads:  constitutional  questions  arising  in.    247  n. 

Titieof  statute:  providing  for  taxation  of  money  secured  by  mortgage  of  land 
held  sufiScient  indication  of  a  provision  therein  declaring  two-county 
mortgages  void.    198  n, 

COmTBUCTIOK. 

Bee  Action;  Abbitbatiok;  Damaobs;  Iktebbst;  Lahd  GRAirrs;  MscHAino'B 

Lzen;  Notice;  Pacific  Railboads;  Waivsb. 

A  contracted  to  build  a  railway  for  the  B  company  and  bought  iron  of  C.  A 
and  C  made  a  contract  that  the  bonds  of  tiie  company  issued  to  A  in 
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coKSTEucnoir— am^if«{. 

payment  for  construction  should  be  deposited  in  bank  and  withdrawn  on 
the  joint  order  of  A  and  C,  so  far  as  might  be  necessary  to  pay  C  for 
iron  furnished.  This  second  contract  was  also  si^ed  by  the  president  of 
the  B  company.  HM^  that  these  transactions  did  not  make  the  B  com- 
rany  a  party  to  the  contract  between  A  and  C  as  to  payment  for  the  iron. 
Blatzer  v.  Raleigh  &  A.  A.  L.  B.  Co.  (U.  8.  S.  C).    354. 

Act  of  contractor  in  commencing  work  within  five  days  after  receipt  of 
notice  hdd  not  a  waiver,  as  he  did  it  under  protest.  Mansfield  «.  New 
York  C.  &  H.  R.  R  Co.  (N.  Y.).    628. 

Compensation  for  work  done  by  contractor  under  uUra  vires  constraction 
contract.    350  n. 

Condition  precedent  in  contractas  to  preparing  foundations:  company  most 
perform,  before  giving  notice  to  contractor  which  set  in  motion  the  time 
limited  for  the  completion  of  the  contract  Mansfield  v;  Kew  York  C.  & 
H.  R.  R.  Co.  (N.  Y.).    638. 

Contract  to  make  donation  upon  completion  of  road.  Condition  precedent. 
350  n. 

Delay  caused  by  railway  company.  Contractor  may  proceed  with  work  withoat 
abandoning  his  contract  or  carrying  material  prepared  until  it  suits  rail- 
way company  to  proceed.  Louisville  &  N.  R  Co.  v.  Hollerbach  (Ind.). 
840. 

Contractor  may  recover  damages  for.  Louisville  &  K.  R  Co.  «.  Hol- 
lerbach (Ind.).    370. 

Duties  of  guarantors  of  contract.    852  n. 

Estimate  of  engineer:  conclusiveness  of.    853  n. 

Stipulation  for,  valid  when  cause  of  action  accrues.    852  n. 

Extra  work  done  under  supervision  of  engineer.  Presumption  as  to  specifica- 
tions.   851  n. 

Failure  to  complete  grading  contract.  Ten  per  cent  reservation  on  contract 
price  for  work  done  hM  to  be  liquidated  damages,  and  to  be  conclusive 
against  claims  of  both  parties.    849  n. 

Priorities  between  contractors  holding  lien  on  road  and  purcbaaen  of  certifi- 
cates of  bonds.    200  n. 

Priority  of  clums  for  betterments  and  repairs.    851  n. 

GOVTBACT. 

See  Action;  Arbttratiok;  Chabtbb;  Cohditiok  Pbbcbdbrt;  CoBsnrn- 
TiONAL  Law;  CoNflTBUcnoN;  Fbncbb;  Ouarantt;  IIiTTfEBBflT;  Lahd 
Grants;  Mabteb  and  Sbbvant;  Mbghanic's  Lnax;  Kotigb;  Pabtkbb- 
BHip;  Railroad;  Ratification;  Sfbcific  Perfobmanob;  Statiok; 
Taxation;  Traftic. 

A  contracted  to  build  a  railway  for  the  B  company  and  bought  iron  of  C.  A 
and  C  made  a  contract  that  the  bonds  of  the  company  issued  to  A  in 
payment  for  construction  should  be  deposited  in  bank  and  withdrawn  on 
the  Joint  order  of  A  and  C,  so  far  as  miffht  be  necessary  to  pay  C  for  iron 
furnished.  This  second  contract  was  also  sisn^  by  the  presidmit  of  the 
B  company.  HM,  that  these  transactions  did  not  make  tne  B  company  a 
party  to  the  contract  between  A  and  C  as  to  payment  for  the  iron.  Blatzer 
V.  Raleigh  &  A.  A.  L.  R  Co.  (U.  S.  S.  C).    854. 

A  contract  upon  an  entire  consideration  stipulating  for  the  performance  of 
several  acts  in  favor  of  the  same  person  at  the  same  time  is  entire,  and 
separate  suits  cannot  be  maintained  to  recover  for  its  breach  in  respect  to 
each  separate  act  to  be  performed.  Indianapolis,  B.  &  W.  R  Co. «.  Koons 
(Ind.).    876. 

Act  of  contractor  in  oonunencing  work  within  ftvt  days  after  receipt  of  notice 
7iM  not  a  waiver,  as  he  did  it  under  protest  Mansfield  e.  New  Yoric  C. 
&  H.  R.  R  Co.  (N.  Y.).    688. 

Adequacy  of  consideration  of  unilateral.    250  n. 
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Agreement  of  ofScer  or  supposed  person  of  influence  with  a  railway  compunr 
to  secure  location  of  a  depot  or  station  at  a  designated  point  hM  void. 
Louisville,  N.  A.  &  0.  R  Co.  «.  Sumner  (Ind.)-    641. 

Agreement  to  locate  depot  in  particular  place  and  prohibiting  location  of  any 
other  depot  within  certain  prescribed  limits  Tield  void,  as  against  public 
policy.    Tiouisville,  N.  A.  &  C.  R  Co.  «.  Sumner  (Ind.).    641. 

As  to  donation  of  money  and  land  in  consideration  of  building  a  road  to  a 
certain  place  construed,  and  held  that  court  would  not  enforce  certain  ob- 
nations  executed  as  a  part  of  the  subsidy,  the  railway  company  having 
failed  to  perform  certain  of  its  agreements.  Miller  «.  uulf,  C.  &"  S.  F.  R 
Co.  (Tex.).     168. 

Between  corporations  and  their  directors  not  void,  but  voidable.  Kelly  v, 
Newbury  port,  etc.,  R  Co.  (Mass.)    27. 

By  president  to  issue  bonds  held  to  be  his  personal  obligation.    202  n. 

Compensation  for  work  done  by  contractor  under  ultra  vires  construction  con- 
tract.    350  n. 

Condiiiou  precedent.  Company  bound  to  prepare  foundations  for  contractor 
upon  whicli  to  build  elevator.  HM,  that  such  foundations  must  be  pre- 
pared and  in  a  condition  to  enable  the  contractors  to  prosecute  their  work 
to  the  uunost  advantage  and  economy  before  the  company  could  give  a 
notice  which  set  in  motion  the  time  limited  for  the  completion  of  the  con- 
tract.   Mansfield  v.  New  York  C.  &  D.  R  R.  Co.  (N.  Y.).    628. 

Considered,  and  held  to  mean  that  messenger  trains  and  post-c^ce  trains  must 
stop  at  station,  but  excursion  trains  need  not  do  so.  Burnett  v.  Great 
North  of  8.  R  Co.  (Eng.).    647. 

Consideration.  Not  inadequate.  Where  all  that  is  contracted  for  is  given. 
Chicaj^  &  A.  R  Co.  «.  Derkes  (Ind.)    251. 

Construction  company's  contract  held  subject  to  a  prior  contract  for  a  condi- 
tional sale  of  the  railway.  Wright  v,  Kentucky,  etc,  R  Co.  (U.  S.  S.  C). 
812. 

Construction  contract  held  to  give  contractor  a  lien.    889  n. 

Construction.  Delay  caused  by  railway  company :  contractor  may  recover 
damages  for.    Louisville  Aa,  R  Co.  v.  Hqllerbach  (Ind.).    840. 

Delay  caused  by  railway  company.    Contractor  may  proceed  with  work 

without  abandoning  his.  contract  or  carryin^';  material  prepared  until  it 
suits  railway  compcuiy  to  proceed.  Louisville  &  N.  R  Co.  v,  HoUerbach 
(Ind.).    840. 

Eni^eer's  estimate:  conclusiveness  of.    852  n, 

Cf  road:  contract  for,  not  vitiated  by  false  statement  on  certificate  of 

incorporation  as  to  amount  of  stock  paid  in.  Kelley  v.  Newbuiyport, 
etc.,  k  Co.  (Mass.).    27. 

Duties  of  guarantors  of  contract.    852  n. 

Failure  to  complete  grading  contract.  Ten  per  cent  reservation  on  contract 
price  for  work  done  ^ftE  to  be  liquidated  damages,  and  to  be  conclusive 
affainst  claims  of  both  parties.    8^  n. 

Invalm  assignment  of,  by  a  partner  held  no  bar  to  an  action  upon,  by  the  as- 
signee.   Mansfield  «.  New  York  C.  &  H.  R  R.  Co.  (N.  T.).    628. 

Mutuality  of  unilateral.    256  n. 

Not  reformed  by  introducing  name  of  third  person  as  a  party,  except  mistake 
or  fraud  be  clearly  shown.  Blatzer  «.  Raleigh  &  A.  A.  L.  R.  Co.  (U.  S. 
8.  C).    854. 

Parties  not  permitted  to  avoid  obligation  of  contract  with  a  corporation  upon 
the  ground  Uiat  the  company  had  possibly  exceeded  its  corporate  power, 
or  that  such  contract  as  to  it  was  possibly  ultra  virei  and  void.  Chicago 
&  A.  R  Co.  V.  Derkes  (Ind.).    251. 

Rights  under  void  contracts  that  have  been  executed  may  be  protected,  but 
such  contracts  will  not  be  specifically  enforced  in  so  far  as  they  are  exec- 
utory.   Penna.  R.  Co.  «.  St.  Louis,  etc.,  R.  Co.  (U.  S.  8.  C).    58. 

Submission  to  the  engineer  of  one  of  the  parties  for  final  decision  of  disputes 
upon  matters  involved  in  its  execution:  stipulation  for,  A«Ic7  valid.    858 n. 
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To  Imild  teTcnl  rmiboad  bridgat  Ud  oitlve  for  pmpose  of  oblaioiii^  me- 
duuilc's  tten.    889  ». 

To  employ  and  oompeiiMla  depot  agent  implied.    99  n. 

To  make  donation  upon  completion  of  roadL    Condition  precedent.    850  n. 

To  sliip  potatoes  at  a  given  date.  Ddaj.  Potatoes  fiosen.  Company  liable 
in  damages.    Wood  e.  Chicago,  H.  &  8t.  P.  R  Co.  (la.).    91. 

Traffic  agreement  oonatraed  with  r^oence  to  repayment  of  mon^  advanced. 
78  n. 

UUm  tint,  enfotcement  of.    858  n. 

Unilateral:  performance  hf  one  party;  other  cannot  be  held  to  claim  that 
there  is  want  of  mutuality  in  instrument  Oiicago  &  A.  B.  Ca  e.  Dokee 
(Ind.).    851. 

Void  lease:  payment  of  rent  under,  cannot  be  compelled.  Penna.  R  Go. «. 
St.  Louis,  etc.  R  Co.  (U.  6.  8.  C).    5a 

When  an  agreement  has  been  made  between  an  individual  and  a  xailwaj  com- 
pany for  the  location  of  a  station  or  depot  at  a  particular  place,  m  con- 
aidomtion  of  a  donation  of  money  or  property  to  the  corporation,  without 
any  restriction  or  prohibition  a^^inst  any  other  location,  the  violation  of 
such  agreement  wOl  be  compensated  for  in  damages.  Louir*ille,  N.  A. 
A  C.  R  Co.  «.  Sumner  (LmL).    641. 

OOBPOSATIOV. 

Additional  powers  may  be  oonf  ened  iqkxl  Atchison,  T.  &  S.  F.  R  Go. «. 
Fletcher  (Kan  A    84. 

Consolidation  of  Federal  with  State  corporation:  AM,  that  former  does  sot 
lose  any  of  its  rights  or  fran<ddses  as  such,  and  is  not  estopped  from  re- 
moving suits  brought  against  it  in  the  State  courts  to  those  of  the  Uoited 
States,  notwithstanding  the  statute  of  the  State  provides  that  the  State 
court  shail  retain  jurisdiction  of  such  cases.  Allen  e.  Texas  ^  P.  R  Co. 
(U.  S.  C.  C.l    la 

Fidse  statement  m  certificate  of  incorporation  as  to  payment  for  capital  stodE 
Md  not  to  vitiate  contract  for  building  ndlroad  for  the  company.  KeUey 
V.  Newburyport,  etc.,  R  Co.  (Mass.).    87. 

Foreiffn:  may  b^Dcme  a  trustee  of  proper^  in  Indiana  notwithstanding  statute 
of  that  State  requires  trustees  to  oe  resident  therein.  Farmen' Xoan  A 
Trust  Co.  e.  Chicago  A  A.  R  Co.  Ond.  U.  &  C.  C).    168. 

May  carry  on  any  business  authorizeu  by  its  charter  in  other  States  and 
counues.    Atchison,  T.  &  S.  F.  R  Co.  e.  Fletcher  (Kan.X    84. 

National :  may  remove  their  litigation  to  Federal  courts.  Allen  «.  Texas  & 
P.  R  Co.  (U.  S.  C.  C).    la 

National:  their  definition,  formation,  powers,  and  dissolution.    81  n. 

Northern  Pacific  R  Co.  is  a  national.  Northern  P.  R  Co.  e.  Schimmell 
(MontX    1. 

Not  obliged  to  build  road;  but,  after  built,  road  must  be  operated  for  benefit 
of  publia    (}ates  e.  Boston,  etc,  R  Co.  (Conn.).    148. 

Officers :  director  is  an  officer  upon  whom  mechanics'  lien  notice  may  be 
served.    889  n. 

•^—  President  not  a  fidudary,  as  to  bondholders.  Yan  Weel  ei  Winston  (U.  a 
8.  C).    179. 

Powers:  right  of  State  to  force  exercise  of.    167  ft. 

Railway  corporation  extending  its  road  into  a  foreign  State  by  pennission  of 
the  legislature  of  such  State  does  not  thereby  oeoome  a  citizen  of  such 
State.    Penna.,  etc,  R  Co.  e.  St.  Louis,  etc,  R  Co.  (U.  8.  &  C).    Sa 

Reorganization;  transfer  of  railway  to  new  company;  priorities  as, between 
mditors  of  old  and  bondholders  of  new  company.    199  n. 

Stockholders:  majority  of,  cannot  as,  against  wishes  of  a  minority,  mskeassle 
and  conveyance  of  the  company's  property  and  f randiiaes.    800  fk 

Right  of  majority  so  to  use  property  as  to  advance  Uieir  private  interests 

andto  promote  the  public  use.   Gates  9.  Bostou,  etc,  R  Co.  (Conn.).  148. 
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CO-IBIYAHT. 

See  Haiteb  azid  Sbbtaht. 

toPiyilMJLATlf, 

Bee  Sbt-ovf. 

COUXTLIBSb 

After  organization  of  new  county  out  of  territory  attached  to  old  oonnty,  all 
buslnese  must  be  transacted  with  officials  of  the  new  coonQr.  Fremont, 
£.  ^b  M.  y.  R  Co.  V.  Brown  County  (Neb.).    610. 

COUPONS. 

See  BosDs,  Mobtgagss. 

Fkeeented  for  payment  and  taken  up  by  person  who  adyancee  mon^  therefor; 
rights  of  such  person*    207  n. 

CBOflsnro. 

fiee  Aiomalb;  Damagbb;  BMiNBirr  Domain;  Fbsrcbb;  Highway;  Ihjukotiok; 

NbGLIGIENCE;  PASaBNGSB. 

Action  for  iniuries  resulting  from  plaintiff's  horse  becoming  frightened  at 

cars  which  had  run  off  track  near  crossing.    479  n. 
Attempt  to  cross  in  front  of  train;  neeligence  and  contributoiy  negligence; 

what  must  appear  to  entitle  plaintiff  to  recovenr.    478  n. 
Change  of  grade  in  railroad:  company  not  liable  for  expense  of  raising  ap- 
proaches to  crossing  rendered  necessary  by  such  change  in  railroad  £^ade. 

Williams  «.  Cl.vk  (Mass.).    460. 
Contributory  negligence  at.    470  n. 

Defect  in  highway  and  approaches  to  bridee:  company  liable.    481  n. 
Duty  of  company  to  those  for  whose  benefit  a  private  crossing  is  maintained. 

881  n. 
Duty  to  look  and  listen  at.    478  n. 
Duty  to  look  and  listen  at,  does  not  imply  obligation  to  see  and  hear.    Long 

laland  R  Co.  e.  Greany  (N.  T.).    478. 
Flagman  at.    478  n. 
Platform  erected  500  feet  from  railway  crossing  and  intended  to  facilitate 

^ttiDg-outof  passengers  desiring  lo  leave  train,  when  it  stops  at  the  croes- 

ing.  Mid  an  inducement  to  passengers  to  leave  the  train  at  this  point. 

McEimble  v.  Boston  &  M.  R  Co.  (Mass.).    468. 
Traveller  on  street  may  presume  that  train  will  stop  where  required  by  law 

to  stop.    478  n. 
Unobstructed,  and  free  from  gates  or  bars;  company  hM  bound  to  maintain, 

under  contract.    Williams  e.  Clark  (Mass.).    4d0. 

BAXAOES. 

See  Allet;  Common  Carbibb;  Cokstbuction;  EyiDBncB;  Fbhobs;  Fibbs; 

Highway;  Iittebebt;  Rbmiitituk. 

Compensation:  if  there  is  a  difference  in  the  value  of  the  land  sought  to  be 
condemned  where  considered  as  part  of  the  lot  from  which  it  is  to  be 
taken,  and  when  considered  as  a  distinct  and  separate  property,  ihe  higher 
value  should  control.    Cl^cago  &  £.  R  Co.  e.  Blake  (DI.).    288. 

*—  To  landowner  for  additional  expense  caused  him  by  compellinff  him  to 
tunnel  under  right  of  way  to  get  minerals  held  proper.  Midland  R  Co. 
V,  Miles  (Eng.).    187. 
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Condemnation:  compensation  for  interest  in  alley  appropriated.    293  n. 

•^—  Benefits  common  to  all  property  alon^  the  line  cannot  be  set  oft  against, 
nor  redacted  from,  a  lust  compensation  for  the  value  of  the  property 
taken.    Chicago  &  E.  R  Co.  v.  Blake  (111.).    288. 

-^—  Consideration  of  prospective  use  of  land.    292  n. 

•^—  Increased  difficulty  of  communication  between  parts  of  a  tract.    292  n. 

Land  covered  by  public  road.    298  n, 

^—  Noise,  smoke,  etc.,  as  depreciating  rental  value,  considered.    29B  ftk 

That  right  of  way  is  only  an  easement  immaterial.    298  n. 

•^—  Value  of  improvements  placed  on  public  land  under  railroad  company 
cannot  be  given  as  damages  to  a  subsequent  patentee.    298  n. 

Crossing  injury:  whether  damages  excessive  or  not.    478  n. 

Instruction  warning  jury  from  "  feelings  of  sympathy,  compassion,  and  char- 
ity, and  against  mafingany  extrav^nint  allowance  growing  out  of"  such 
feelings,  held  not  obiectioDable.  Baltimore  &  O.  R  Co.  o.  McKenzie 
(Va.).    396. 

Jury  trial,  in  assessment  of.    294  n. 

Measure,  in  condemnation  suits:  risks  from  fin  may  be  considered.  Setzler 
V.  Penna.,  etc..  R  Co.  (Pa.).    280. 

Of  compensation  to  be  given  to  landowner  whose  land  is  taken  for  light 

of  way.     Setzler  «.  Penna.,  etc.,  R  Co.  (Pa.).    280. 

-^^  In  condemnation  suits  possible  damages  which  may  result  from  negli- 
gent or  unskilful  operation  of  railroad  cannot  be  considered  in.  Setzler 
«.  Penna.  R  Co.  (PtL).    280. 

Recovery  of  doubls,  for  killing  stock.    871  n. 

Ten  per  cent  reservation  on  contract  price  for  work  done  held  to  oe  liquidated 
damages,  and  to  be  conclusive  against  claims  of  both  parties  on  failure  of 
contractor  to  complete  grading  contract    848  n.     . 

Unlawful  entry  in  alley:  measure  of,  where  injury  waa  not  permanent. 
292  n. 

Value  of  property  placed  on  land  by  railroad  as  an  element  of.    287  a. 

When  an  agreement  has  been  made  between  an  individual  and  a  railway  com- 
pany for  the  location  of  a  station  or  depot  at  a  particular  place,  m  con- 
sideration of  a  donation  of  money  or  property  to  Uie  corporation,  without 
any  restriction  or  prohibition  against  nny  other  location,  the  violation  of 
such  agreement  will  be  compensated  for  in  damages.  Louisville,  N.  A. 
&  C.  K.  Co.  V.  Sumner  (Ind.).    641. 

Where  company  agrees  to  build  fence  and  locate  depot,  but  fails  to  do  so,  it 
is  liable  for  the  value  of  animals  killed  by  the  cars,  and  for  the  value  of 
pasturage  lost  to  the  landowner  bv  such  failure,  and  for  injury  sustained 
by  trespassing  animals,  and  for  the  cost  of  erecting  such  fence,  and  for 
loss  of  lucreiSed  value  which  would  have  resulted  to  the  property  adioin- 
ing  if  the  depot  had  been  located  and  maintained.  Louisvule,  N.  A.  & 
C.  R  Co.  «.  Sumner  (Ind.).    641. 

DEBTOR  AHD  CBSBITOB. 

Creditor's  bill  must  aver  Judgment  and  execution  returned  nulla  bona.  Van 
Weel  V.  Winston  (U.  a  8.  C).    179. 

DXDICATIOK. 

See  HioHWAT. 

DEEDS. 

Conveyance  of  "  two  acres  of  gravel "  conatmed  as  to  dMcriptioii  of  lands  and 
estate  conveyed*    279  n. 

DIBSOTOB. 

See  Offiobrs. 
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Bee  EifiREirr  DoxAnr. 

If  8  corporation  exceeds  its  franchise  in  the  manner  of  its  occupancy  of  Uind 
taken  for  station  purposes,  if  the  land  is  still  used  for  such  purposes  in 
part,  such  occupancy  does  not  thereby  disseize  the  owner  of  the  fee. 
Peirce  «.  Boston  &  L.  R  Co.  (Mass.).    634. 

Twenty  years'  occupancy  of  property  condemned  for  depot  and  station  pur- 
poses, but  whidi  was  used  upon  which  to  build  a  hotel,  an  engine-house, 
waiting-rooms  and  ticket-office,  livery-stable,  and  piggery.  Km  not  to 
.work  a  disseizin  of  the  owner  of  the  fee.  Peiroe  e.  Soston  &  L.  R.  Co. 
(Mass.).    684. 

DBraKEHHEflS. 
No  excuse  for  negligence.    Welty  v.  Indianapolis  A  Y.  R  Go.  (Ind.).    871. 

lASKKBNT. 

See  Emikknt  Domain;  Stbbet  RoLWATa 

Public  easement  in  public  street  defined.    Newell  «.  Minneapolii,  L.  &  M.  R 

Co.  (Minn.).    ^8. 
Whether  use  of  street  is  consistent  or  inconsistent  with  public  easement  therein 

Ae2d  a  question  of  law.  Newell«.Minneapolis,L.&M.  RCo.  (Minn.)  098. 

IJEGTHSirT. 

SeePLBADmos. 

Complaint  in :  good,  if  it  aver  seizin  of  plaintiff  |  possession  by  defendant,  and 
-withholding  thereof  from  plaintiff  when  suit  b^gun.  NorOiem  P.  R  Co. 
9.  LUly  (Mont).    111. 

nXCTIOK. 

Bee  Taxation. 

Vote  authorizing. railway  aid  tax  TiM  void  because  committeeman  of  town 
acted  aa  agent  for  rulroad  in  inducing  voters  to  vote  for  the  tax.    609  n. 

BUYATOB. 

Bee  Taxation. 

Not  exempt  from  taxation  under  charter  exempting  from  taxation  property 
used  for  railway  purposes.    People  e.  Illinois  U.  R  Co.  (111.).    ^4. 

nmrBiTT  domain. 

BeeDAMAQBS;  MiNEaALB;  Notice;  Pleadings;  Praotiob;  Sbt-off. 

Additional  expense  caused  by  landowner  being  compelled  to  tunnel  under 
railway  right  of  way  to  get  minerals,  AM  a  proper  element  of  compensa- 
tion.   Midland  R  Co.  e.  Miles  (Eng.).    187. 

Appeals  and  procedure  in  condemuation  proceedings.    294  n. 

Benefits  common  to  all  property  aloDg  the  line  cannot  be  set  off  against,  nor 
deducted  from,  a  just  (Compensation  for  the  value  of  the  property  taken. 
Chicago  &  E.  R  Co.  v.  Blake  (111.).    288. 

Branch  road  intended  for  private  use  of  handling  freight  of  brick- work^. 
held  condemnation  of  property  for,  unauthorized  bylaw.  Chicago  <&  E. 
I.  R  Co.  V.  Wiltse  ffll.).    261. 

Compensation:  damages  to  land  through  which  road  is  built  accrue  to  owner 
and  not  to  subsequent  grantee.    292  n. 

For  improvement  placed  on  public  land  by  railroad  company  cannot  be 

given  as  damages  to  a  subsequent  patentee.    298  n. 

24  A.  &  E.  R  Cos.— 48 
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Compenflation:  For  interatt  in  alley  nmmpiUML    988  n. 

If  there  Ib  a  difference  in  the  yaiue  of  the  land  sought  to  be  condemned 

where  considered  as  part  of  the  lot  from  which  it  is  to  be  taken,  and  when 
considered  as  a  distinct  and  separate  property,  the  higher  yalue  should 
control. .  Chicago  &  B.  R.  Co.  v,  Blake  (111.).    288. 

-^—  Increased  difficulty  of  communication  between  parts  of  a  tract    282  n. 

— »  May  include  yalue  of  houses  or  property  placed  on  the  land  by  the  rail- 
road without  owner's  consent  where  they  have  become  fixtures  on  the 
land.    Hendry  e.  Trinity  &  Sabine  R.  Co.  (TezJ.    286. 

—  Measure  of,  to  be  given  to  landowner  la  the  difference  between  what  the 

groperty  unaffected  bv  the  restriction  would  haye  sold  for  at  the  time  the 
ilury  was  committed  and  what  it  would  have  sold  for  as  affected  by  the 


injui^.    Setzler  «.  Penna.,  etc.,  R.  Co.  (Pa.).    280. 
-  Possible  damages  from  nq 


legligent  or  unskilful  operation  of  railroad  not  an 

element  of.    Setzler  e.  Penna.,  etc.,  R.  Co.  (Pa.).    280. 
~—  Riffht  of  Jury  trial  in  ascertaining.    284 1». 
Risk  from  nre  which  is  not  the  result  of  negligence  is  an  dement  to  be 

considered  in«    Setzler  e.  Penna.«  etc.,  R.  Co.  (A.).    280. 
That  right  of  way  is  only  an  easement:  imnuUerial  in  aaoertaiiiing. 

288  9». 

Where  land  is  occupied  by  a  public  road.    288  n. 

•^—  Where  noise,  smoke,  etc,  depreciate  rental  value.    288  n* 
A  condemnation.    Appeals  in  Mame.    284  n. 

By  one  company  of  road  of  another.    270  n. 

•^—Evidence:  plans  of  contemplated  building  admissible  to  show  uses  to 

which  propertjr  is  adapted.    Chicago  &  E.  K.  Co.  e.  Blake  (111.).    28& 
Of  land  for  railway  purposes  warrants  its  use  for  any  purpose  authorized 

bv  the  charter  of  the  company.    Peirce  e.  Boston  &  L.  R  Co.  (Mass.). 

— »  Proceedings:  notice.  Legislature  may  provide  for  constructive  notice 
to  parties  interested  by  publication.  St.  Paul,  M.  &  M.  R.  Co.  e.  Minne- 
apolis (Minn.).    808. 

Rights  conferred  are  present  and  permanent,  not  future  and  tonporsiy. 

Hibemia  Underground  R.  Co.  e.  De  Camp  (N.  J.).    278. 

Dismissal  of  petition  and  cross-petition:  right  of  appeal  from.  Johnson «. 
Freeport,  etc.,  R  Co.  (III.).    266. 

Injunction  to  prevent  one  road  interfering  with  another  road  crossing  it 
Johnson  e.  Freeport,  etc.,  R  0>.  (111.).    266. 

Land  taken  for  depot  and  station  purposes  may  be  used  for  railway  hotel, 
waitiDg-room  for  passengers  and  ticket-office,  and  other  portions  of  the 
property  may  be  used  for  the  erection  of  a  stable  and  a  piggeiv  and  an 
engme-house  without  making  the  company  further  liable  £>r  damages. 
Peirce  «.  Boston  &  L.  R.  Co.  (Mass.).    684. 

Land  taken  for  station  and  depot  purposes  is  subject  to  a  more  ezclnsive 
occupation  by  the  railroad  company  than  when  the  land  is  taken  for  Isy- 
ing  out  the  road;  the  former  taking  requiring  the  possession  as  exclu- 
sive and  absolute,  as  belongs  to  a  seizin  in  fee.  Peirce  e.  Boston  &  L.  R 
Co.  (Mass.).    684. 

Longitudinal  condemnatiou/Of  a  line  of  ndlway  no  ground  for  dismisal 
of  proceedings  upon  motion.    Johnson  e.  Freeport,  etc.,  R  Co.  (I1L^ 

Mode  of  exercising  right  of:  controlled  by  legislature.    278  n. 

Not  obligatory  on  company  to  exercise  its  power  to  take  private  property 

and  to  construct  and  operate  its  road.    Gates  e.  Boston,  etc.,  R  Co. 

(Conn.).    148. 
Private  side  track:  condemnation  of  right  of  way  for.    265  n. 
Right  of  way  conferred  by  congressional  land-grant  upon  aeceptance  of  con- 

ditions.     184  n. 
Underground  railroad  company  cannot  condemn  the  mere  privilege  of  main* 

tuiuiug  a  railroad  only  until  the  owner  shall  choose  to  make  an  incon-       J 
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sisteDt  use  of  the  site  of  the  roadhed.  Hibernia  Underground  R.  Co. 
V.  De  Camp  (N.  J.).    278. 

Underground  railroad  company  cannot  compel  owner  of  land  in  fee  am- 
ple to  yield  to  it  a  right  to  build  a  road  on  the  happening  of  a  future  con* 
tingent  event.    Hibernia  Underground  R  Co.  v.  ue  Camp  (N.  J.).    378. 

Underground  railroad  company  condemning  land  gets  an  easement  only, 
and  not  the  fee  simple.  Hibernia  Underground  R  Co.  v.  De  Camp 
(N.  J.).    273. 

Uses  to  which  a  railway  company  may  put  its  right  of  way  when  obtained 
by  condemnation,  and  also  when  obtained  by  purchase  of  fee.  Cassidy 
V.  Old  Colony  R  Co.  (Mass.).    271. 

Value:  witnesses,  objection  to,  that  they  failed  to  show  knowledge  baaed 
upon  actual  sales  in  locality  goes  to  the  weight  of  their  eyidence  and 
not  to  its  competency.    Chicago  &  E.  R  Co.  v,  Blake  (HI.).    288. 

IQinTT. 

SeeMOBTGAGB;  RBFOBlLiTIOH. 

Celerity  in  effecting  lease  of  a  railroad  and  activity  in  accumulating  ob- 
stacles to  granting  relief  therefor,  will  not  secure  to  the  lessees  immunity 
from  interference  by  the  court,  nor  preTent  it  from  upholding  the  rights 
of  the  injured  stockholders.    Mills  «.  Central  R  Co.  (a.  J.).    47. 

Creditor's  bul  against  president  of  company  must  aver  that  creditor  has 
obtained  judgment  against  the  company,  upon  his  bonds,  and  that  execu« 
tion  thereupon  has  oeen  returned  nuUa  oana.  Van  Weel  «.  Winston 
(U.  8.  8.  C).    179. 

8ait  in  equity  by  stockholder  on  behalf  of  company:  bill  must  aver  that 
directors  were  requested,  and  refused,  to  bring  the  suit.    200  n, 

ssTOPm.. 

By  judgment  in  an  action  on  lease  for  rent.    57  n. 

Company  held  not  estopped  by  report  from  disputing  legality  of  tax  asiees- 
ment.    627  n, 

IVIOEHGE. 

8ee  Eminent  Domain;  Fbnobs;  Fbaxtd. 

Ab  to  value  of  animals  killed.    881  n. 

Declarations  of  railway  company's  officers  in  relation  to  railway  lands  not 

admissible.    186  n. 
Negative  testimony  considered.    480  n.,  481  n. 
Negative  testimony  of  passengers  that  statutory  simals  were  not  given  hM 

admissible.    Lon^  Island  K.  Co.  v.  Greany  (N.  Y.).    478. 
Section  hand  may  testify  that  he  gave  notice  to  section  boss  as  to  falling  of 

rock.    Baltimore  &  O.  R  Co.  v.  McEenzie  (Va.).    805. 
Similar  representations  made  by  stock  subscription  agent  to  other  subscribers 

in  same  neighborhood  held  inadmissible.     Montgomery  8.  R  Co.  v, 

Matthews  (Ala.).    0. 
Use  of  property:  plans  of  building  contemplated  to  be  erected  thereon  may 

be  exhibited  to  the  jurv.    Chicago  &  £.  R  Co.  e.  Blake  (111.).    288. 
Value:  witnesses  as  to.    Objection  that  they  failed  to  show  knowled^  based 

upon  actual  sales  in  locality  goes  to  weight  of  evidence,  and  not  to  its  com- 
petency.   Chicago  &  E.  R.  Co.  v.  Blake  (111.).    288. 
Witness  may  testify  to  givine  night-watchman  notice  of  dangler  from  falling 

rock  in  embankment.    Baltimore  &  O.  R.  Co.  v.  McEenzie  (Va.).    805. 

IZKHTTION. 

See  Mechanic's  Libn. 

Office  safe  at  railway  depot  not  liable  to  levy  under.    Northern  P.  R  Co,  «• 

Shimmell  (Mont.).    1. 
What  property  of  a  railroad  cannot  be  taken  in.    5  ». 
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xzmwconAHT. 

See  Mabtbb  ahd  Sebyaht. 

Bzpraas  menengen  hdd  to  be  co-servants  of  engineer  and  other  suboidinate 
employees  on  train.    Baltimore  A  O.  R  Co.  e.  McKenzie  (Va.).    89S. 


See  Ahimals;  CkunrriTUTiOHAL  Law;  Daka^bs;  Hiohwat;  Onus  Pbobabdi; 

Pbbsumftioh;  Statioh;  Taxation. 

Abutting  upon  town  plat:  no  excuse  for  failure  to  fence.    871  n. 

Animals  Icnowinglj  abandoned  or  wilfully  exposed  by  owner  upon  track  of 
railway  company:  held  that  owner  cannot  recover  for  their  kiUine,  even 
though  the'  railway  company  may  not  have  fenced  its  track.  Welty  9. 
Indianapolis  &  V.  R  Co.  (Ind.).    871. 

Oattle-ffuards  must  be  placed  at  highway  crossings  wherever  prncticable  and 
railway  company  liable  for  animals  killed  for  want  of  such  guards,  even 
.  though  owner  is  guilty  of  contributory  negligence.    Welty  «.  Indianap- 
olis &  V.  R  Co.  (Ind.).    871. 

Contract  by  railway  company  to  maintain,  must  pe  performed  in  a  reasonable 
time.    Indianapolis.  JB.  &  W.  R  Co.  e.  Koons  (Ind.).    876. 

Contract  to  build  fences  and  crossing  hM  entire.  Indianapolis,  B.  &  W.  B. 
Co.  V.  Eoons  (Ind.).    876. 

Double  dam^  fencing  act  of  Minouri  held  constitutional  Phillips  «.  Mis- 
souri P.  R  Co.  (Mo.).    868. 

Duty  of  company  to  repair  fence  and  gate  or  to  give  notice  to  those  interested 
of  its  intention  not  to  do  so.    Chicago  &E.  L  R  Co.  e.  Guertin  (111.).  885. 

Enforcement  of  contract  to  fence.    880  n. 

Erection  of  fence  or  cattle-guards  dangerous  to  company's  employees  and 
inconvenient  to  the  public.  -  Held  inadmissible  in  action  to  recover  dam- 
ages for  injuries  to  stock  caused  by  neglect  of  company  to  keep  fence  and 
gate  in  repair.    Chicago  &  E.  L  K.  Co.  e.  Ouertin  (111.).    885. 

Failure  to  build.    646  n. 

Failure  to  fence:  cattle  killed.  Company  liable  for  double  damages  althouj^h 
road  not  open  for  traffic  and  cattle  were  killed  by  construction  tiain. 
Olandon  e.  Chicaj^.  M.  &  SU  P.  R  Co.  (la.).    866. 

Gate  fastening  defective.    881  n. 
,    Gate  left  open  and  sheep  injured:  liability  of  company.    882  n. 

Injuiy  to  stock  where  there  is  no  fence,  and  no  statute  requires  it,  hdd  no 
presumption  of  negligence.    888  n. 

Maintenance  of  fences  already  erected:  reasonable  time  to  repair.  <889  n. 

Not  taxable  as  part  of  the  *' roadway,"  but  are  "improvements"  assessable 
by  local  authorities  of  proper  county.  Santa  Clara  County  e.  Southern 
P.  R  Co.  (U.  S.  S.  C).    638. 

Pleadings  under  double  damage  act  of  Missouri.    871  n. 

Special  legislation :  act  conferring  Jurisdiction  on  iustices  of  the  peace  of 
actions  against  railroad  company  for  killing  cattle  hdd  not  to  be  uncon- 
stitutional special  legislation.    Phillips  e.  Missouri  P.  R  Co.  (Mo.).  368. 

Where  company  agrees  to  build  fence  and  locate  depot,  but  fails  to  do  so,  it  is 
liable  for  value  of  animals  killed  by  the  cars  and  for  the  value  of  pastur- 
age lost  to  the  landowner  by  such  failure,  and  for  injury  sustained  by 
trespassinff  animals,  and  for  cost  of  erecting  such  fence,  and  for  loss  of  in- 
creased value  which  would  have  resulted  to  the  property  adjoiningif  the 
depot  had  been  located  and  maintained.  LouJsvilk,  iM.  A  &  C.  K.  Ca 
e.  Sumner  (Ind.).    641. 

Wisconsin  fence  law  hM  oonstitutionaL    880  n. 


notroiABiss. 

Liability  of  directors  as.    84  n. 
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See  ExniKNT  Domain. 
Liability  of,  as  an  dement  of  dAmages  in  condemnation  raits.    886  n. 

fOBVEITlTSB. 

See  Lahd  Grants;  Railwat  Aid;  Salb. 

Declaration  of,  held  essential  to  effect    Nixon  v.  Campbell  (Ind.).    005. 

Donation :  declaration  of  forfeiture  shall  be  made  by  the  board  of  commis- 
sioners.   Nizon  «.  Campbell  (Ind.).    605. 

Failure  to  locate  a  railroad  through  a  township  within  a  prescribed  time 

is  not  a  cause  of  forfeiture  of  a  donation  votea  to  aid  in  the  construction 
of  the  road,  provided  the  road  is  actually  completed  and  the  sum  donated 
.  expended  in  its  construction  within  the  limits  of  the  township.  Nixon 
V.  Campbell  (Ind.).    605. 

Of  cliarter:  held  proper  where  subscribers  for  stock  were  notoriously  in- 
solvent and  had  no  expectation  at  the  time  they  subscribed  of  ever  paying 
their  subscriptions,  thus  leaving  the  amount  subscribed  in  good  faith  less 
than  that  required  by  the  statute.    Holinan  v.  State  (Ind.).    6. 

ntAVCHISES. 

See  Chabtbr;  Railboad;  Taxation;  Tbdst. 

Are  taxable  property.    State  Board  e.  State  (N.  J.).    646. 

nAui). 

See  Bvidkncb;  Injunction;  Stock. 

Charges  of,  in  absence  of  specific  acts,  held  not  sufficient  grounds  of  equity 
Jurisdiction.    Van  Weel  v.  Winston  (U.  8.  S.  C).    179. 

Expression  of  an  opinion  Md  not  a  fraudulent  representation  unless  falsely 
-    made  with  intent  to  deceive,  and  actually  deceiving.    Montgomery  S.  it 
Co.  V.  Matthews  (Ala.).    9. 

Held  not  to  constitute.    17  n. 

Not  a  fraudulent  representation  where  it  relates  to  a  fraud  equally  open 

•  to  both  parties.    Montgomery  S.  R.  Co.  v.  Matthews  (Ala.).    9. 

Of  agent  soliciting  subscriptions  defeats  company's  action  thereupon.  Mont- 
gomery S.  R.  Co.  V,  Matthews  (Ala.).    9. 

Representations  by  agent  soliciting  subscriptions  to  stock  as  to  intended  loca- 
tion of  railroad,  and  time  within  which  it  will  be  completed  to  a  particu- 
lar place,  held  mere  expressions  of  opinion.  Montgomery  S.  R  Co.  «• 
Matthews  (Ala.).    9. 

-  By  agent  soliciting  subscriptions  to  stock  that  money  subscribed  would 
be  refunded  unless  road  was  located  and  completed  in  a  certain  place  and 
time:  held,  that  an  action  on  subscriptions  of  stock  obtainea  thereby 
would  be  enjoined  in  equity  on  proof  of  the  insolvency  of  the  corporation 
and  its  abandonment  of  the  work  before  completion.  Montgomery  8.  R 
Co.  e.  Matthews  (Ala.).    9. 

In  railway  company's  circular  concerning  construction  of  road  and  issu- 
ance of  honds,  held  not  the  personal  representations  of  its  president. 
Van  Weel «.  Winston  (U.  8.  S.  C).    179. 

Similar  fraudulent  representations  by  company's  agent  in  procuring  subscrip- 
tions to  stock  hdd  inadmissible  in  evidence.  Montgomery  &  R  Co.  «. 
Matthews  (Ala.).    9. 

Statement  in  railway  company's  circular  concerning  the  length  of  line  to  be 
constructed  as  securi^  for  bonds:  held,  that  bondholder  had  no  right  to 
rely  upon,  it  being  the  duty  of  persons  purchasing  the  bonds  to  look  to 
the  mortgage  for  the  description  of  the  property  mortgaged  to  secure 
them,    '^^n  Weel «.  Winston  (U.  8.  S.  C).    179. 
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Statement  of  fact  by  rendor  of  an  article  relied  upon  by  vendee  ooiiBtttaiea* 
if  false,  a  good  defence  to  an  action  for  the  purchase  money,  thou^  not 
known  by  the  seller  to  be  falae.  Montgomery  S.  R  Go.  «.  Maithewa 
(Ala.).    9. 

Subecription  to  stock  secured  by  false  representations.    17  fi. 

6ATSS. 

See  FsircBS. 

6VASAVTT. 

See  Bonds;  CoHBTBUOnON;  Cohtbaot;  Lbaoe;  Offigbb;  Ui/iba  Yibbb. 

Duties  of  guarantors  of  contract.    8S3  n. 

Of  bond  bv  railway  company:  held  binding  in  favor  of  innocent  for  value, 

and  without  notice  even  when  suaranfy  %Utra  vires,     Atchison,  T.  &  8. 

F.  R.  Co.  e.  Fletcher  (Kan.).    84 
Of  mortgage  bonds  of  another  company:  hM  not  aUra  twrst.  Atchison,  T.  & 

S.  F.  R.  Co.  e.  Fletcher  (Kan.).    84. 
UUra  vir€9  guaranty  of  lease  held  void  as  to  guarantors.    Penna.  R  Co.  9  St 

Louis,  etc.,  R  Go.  (U.  S.  S.  C).    68. 

HieHWAT. 

See  Gbossino;  Eabeicbkt;  Injunction;  Mandaxxtb;  Municipal  Cobfoba- 

tion;  Nuisangb;  Sbt-off. 

Abatement  of  obstruction  to,  as  a  nuisance.    808  n. 

Barrier  at  cut:  where  a  railroad  company  has  occupied  a  part  of  a  nubile 
road  and  made  a  cut  across  it,  and  a  new  road  has  been  constructea,  it  is 
the  dutv  of  the  company  to  erect  and  maintain  for  a  reasonable  time  a 
proper  bturier  to  prevent  travellers  from  falling  into  the  cut.  Pittsbai^gh, 
etc..  R  Co.  «.  Moses  (Pa.).    296. 

Dedication  of  land  for:  acceptance.    808  n. 

Laying  across  track  of  foreign  railroad  corporation:  notice  required.   808  n. 

Obstruction  of,  by  railway  company:  recovery  of  damages  by  adjacent 
owner.    808  n. 

Indictment  of  lessee  for.    808  n. 

Running  the  train  parallel  with,  and  frightening  horses.    481  n. 

Street:  authority  to  extend  across  railrcMui  impaed  from  a  city  diarter  confer- 
ring general  power  to  lay  out  and  extend  streets.  8L  P.  M.,  &  M.  R 
Co.  V.  Minneapolis  (Minn.)    809. 

City  council's  decision  as  to  necessity  and  propriety  of  extending  streets 

over  railway  tracks  heid  not  subject  to  Judicial  variation  except  upon 
appeal.    St.  Paul,  M.  &  M.  R  Co.  «.  Minneapolis  (Minn.).    809. 

—  Extended  across  railway  tnUsks  hM  subject  to  prior  public  use  by  rail- 
way corporation.  St.  raul,  M.  &  M.  R  Co.  «.  Minneapolis  (Minn.). 
809. 

Extended  over  railway  tracks.    812  n. 

—  Laying  of  steam  street  railway  upon,  is  not  the  imposition  upon  the 
soil  of  the  street  of  a  servitude  additional  to  the  proper  street  easement, 
even  though  such  steam  railway  runs  to  a  point  eighteen  nodles  outside  of 
the  city  limits,  and  is  used  to  some  extent  as  an  ordinary  commercial  rail- 
way.   Newell  e.  Minneapolis,  L.  A  M.  R.  Co.  (Minn.).    298. 

— ^  Owner  of  soil  over  which  it  is  laid  may  insist  that  it  be  used  for  the 
legitimate  purposes  of  its  creation  and  existence,  and  in  a  manner  proper 
to  effectuate  the  same.  Newell  v,  Minneapolis,  L.  &  M.  R  Co.  (Minn.). 
298. 

-— —  Public  easement  in,  is  the  public  and  common  right  to  use  the  same  for 
the  passage  of  persons  and  property  and  for  purposes  incidental  to  such 
passage.    Newell  \>,  Minneapolis,  L.  &  M.  R  Co.  (Minn.).    298. 
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Street:  Use  of,  whether  oondfltent  or  inconsistent  with  public  easement,  held  a 
question  of  law.    Newell «.  Minneapolis,  L.  &  M.  R  Co.  (Minn.).    808. 

Where  railwa]^  company  is  lawfully  using  for  railway  purposes,  an 

owner  of  the  soil  of  the  street  cannot  object  that  the  railway  company  in 
using  the  street  is  acting  ttlira  wrea,  or  that  it  is  invading  the  franchise 
of  another.    Newell  9.  MinneapoUe,  L.  &  M.  R  Go.  (Minn.).    296. 

Taken  by  railway  company:  duty  te  maintain  as  a  pyhdc  highway.   d71  n. 

Use  of  lajid  as  a  railroad  hild  not  inconsistent  with  its  public  use  as  a  high- 
way.   807  n. 

H0MS8TIAD. 

See  Lahdb;  Notiob. 

Failure  of  homesteader  to  comply  with  statute:  reversion  of  land  of 

railroad  company.    185  n. 

Homesteader  held  not  to  acquire  any  rights  against  Northern  Pacific  R  Oo. 
Northern  P.  R  Co.  v.  Lilly  (Mont.).    111. 

Lands  entered  by  homesteader  held  within  exception  to  land  gnmt  Hast- 
ings, etc.,  R  Co.  V,  Whitney  (Minn.).    108. 

Notice  of  prior  railway  land  grant  imputed  to  homesteader.    186  n. 

Rights  of  settler  under  homestead  law  against  railroad  company.    110  fk 

miAH  BX8IBYATI0V. 

*  See  Lahd  Gbaht. 

miGTKEVT. 

See  Highway. 

Of  railway  lessee  for  obstruction  of  highway.    808  fi, 

njruvoTioir. 

See  Abajvdosmbnt;  Bminsmt  Doicain;  Stoceholdsbs;  Taxation. 

Action  on  stock  subscriptions  enjoined  in  equity  on  proof  of  insolvency 

of  corporation  and  its  abandonment  of  work  before  completion,  especiidly 

where  such  Rubscriptions  were  obtained  by  fraudulent  representations. 

Montgomery  8.  R  Co.  «.  Matthews  (Ala.).    0. 
Board  of  examiners  not  enjoined  where  their  proceedings  may  be  reviewed 

on  certiorari  and  wpereedeoi,    635  n. 
Preliminary:  reasonable  notice^o  be  given  to  opi)osite  party,  and  in  mean 

time  a  restraining  order  may  be  issued.  Atchison,  T.  &  S.  F.  R  Co.  «. 

Fletcher  (Kan.).    84. 
Right  of  dissenting  minority  of  stockholders  to  enjoin  or  set  aside  a  lease. 

66  n. 
Temporary:  never  granted  without  notice,  except  in  case  of  extreme  urgency. 

Atchison,  T.  &  8.  F.  R  Co.  «.  Fletcher  (Ean  ).    84. 
To  abate  obstruction  of  highway  as  a  nuisance.    808  n. 
To  prevent  one  road  interfering  with  another  crossing  it.    870  n. 

XVnXKST. 

See  Taxation. 

Not  alowable  on  damages  found  by  Jury  from  day  of  accident.    479  n. 

On  delinquent  taxes:  county  held  not  entitled  to  recover.    People  r.  North 

•  P.  C.  R  Co.  (Cal.). '  610. 
Work  suspended  by  contractor  on  account  of  negligence  of  railway  company. 
Six  per  cent  interest  allowed  on  contractor's  investment  lying  idle  during 
suspension.    Louisville  &  N.  R  Co.  v.  Hollerbach  (Ind.).    SO. 
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BeeEquzTT. 

See  RbmoyalbI 

Lands  withdrawn  from  Indian  resenration  and  given  to  railway  company  foe- 
come  ra^ect  to  the  laws  of  the  territoir  within  the  limits  of  which  each 
lands  are  situate.    Utah  &  N.  R  Co.  e.  Fisher  (U.  8.  8.  C).     11«. 

Suit  by  foreign  lessor  corporation  against  foreign  lessee  corporation  seeking 
an  accoant:  courts  of  i^ew  Jersey  will  not  take  jurisdiction  of.  Or^ry 
e.  New  York,  etc.,  Ck>.  (N.  J.).    88. 

JVBT. 

Bee  MAflPTEB  axd  Sbbtaht. 

ChaUence  for  cause:  allowance  of,  not  prejudicial  where  a  competent  and 
unbiassed  juror  was  afterwards  selected  and  a  fair  trial  had.  Northern 
P.  R  Co.  e.  Herbert  (U.  8.  8.  C).    407. 

LACHI8. 

BeeliBASB. 

City  that  holds  stock  and  dissents  to  sale  and  conveyance  of  company's  prop- 
erty, no  laches  imputable  against.    200  n. 

Delay  of  64  days  in  bringing  suit  to  set  aside  lease  hM  not  to  be.  Mills  t. 
Central  R  Co.  (N.  JO-    47. 

LAXD. 

See  HoMBSTBAD;  Jxtbisdxctiok;  ThSTOS;  Pbbsttxftiok;  Tazatiov; 

Tbubt, 

Conveyance:  power  to  make,  not  enlarged  by  authority  to  consolidate.  Mills 
«.  Central  R  Co.  (N.  J.)-    47. 

Purchase  of:  fiduciary  relation  of  directors  to  corporation.    84  n. 

Right  of  State  to  tax  property  situate  on  land  belonging  to  general  gOTera- 
ment.    611  fi. 

Rights  of  settler  upon,  under  homestead  law,  against  railway  company.  110  n. 

Swamp:  title  to,  not  acquired  by  person  who  takes  possession  of  swamp 
lands  after  board  of  supervisors  of  county  wherein  such  lands  are  situate 
has  refused  to  accept  the  price  offered,  as  they  had  a  right  to  do  in  pur- 
suance  of  an  order  of  the  county  oourt  withdrawing  nuch  lands  for  sale. 
Chicago,  B.  &  Q.  R  R  Co.  e.  Jackson  (la.).    106. 

Taxation*as8essed  upon,  considered  as  a  Uen.    618  n, 

LAXD  eKAlTT. 

Assignment  of  contract  for  sale  of  railway  lands :  action  to  compel  196  a. 
Boundaries:  where  three  exterior  boundaries  of  a  Mexican  grant  and  the 
quantity  of  land  are  designated,  the  fourth  exterior  boundarv  is  found  bj 
running  a  line  parallel  to  the  opposite  boundary  a  suificient  distance  there- 
from to  include  the  quantity  oi  land  called  for.  United  States  «.  OenUsl 
P.  R  Co,  (U.  8.  C.  C.).  120. 
Conditions  out  of  which  forfeiture  arises:  certain  statutes  simply  dedsratoiy 

of.    Bybee  e.  Oregon  &  C.  R  Co.  (U.  C.  C.  C).    127. 
Conflicting:  where  title  attaches;  priorities.    104  n. 
Exception  from  entry  by  homesteader.    18b  n.       .  • 

Exception  of  lands  to  which  "  the  right  of  pre-emption  or  homestead  Mle- 
ment  has  attached:"  held,  that  lands  of  which  there  is  a  homestead  eotiy, 
valid  upon  its  face,  are  within  the  exception.  Hastings  &  D.  R  R  Co. «. 
Whitney  (Minn.).     106. 
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Fftilare  to  pay  cost  of  survey.    509  n. 
Homesteader  charged  with  notice  of  prior.    186  n. 

Intersecting  roads:  companies  take  tne  hinds  coming  witlun  the  confiiotliig 
lines  in  eqoal  undivided  moieties.     Sioux  City,  etc,  R  Co.  «.  Chicago 
etc.,  R.  Co.  (U.  8.  8.  C).    100. 

Neither  company  can  obtain  any  superiority  of  title  by  any  act  done  by 

it,  or  by  any  omission  to  act  by  the  other,  provided  there  is  no  forfeiting  of 
the  grant.  Sioux  City,  etc.,  R.  Co.  «.  Chicago,  etc.,  R  Co.  (U.  S.  8.  C.). 
100. 

— —  Prior  construction  of  road  does  not  entitle  it  to  the  land.  Sioux  City, 
etc.,  R,  Co.  t>.  Chicago,  etc..  R  Co.  (U.  8.  8.  C).    100. 

Prior  location  of  one  road  does  not  entitle  it  to  the  land.    Sioux  City, 

etc.,  R  Co.  V.  Chicago,  etc.,  R  Co.  (U.  8.  S.  C).    100. 

Indemnity  lands  outside  ten-mile  limit:  tenancy  in  common  principle  does  not 
prevail  as  to,  but  priority  of  selection  determines  question  of  proprietor- 
ship. Sioux  Qity,  etc.,  R.  Co.  «.  Chicago,  etc.,  R.  Co.  (XJ.  8.  S.  C). 
100. 

Lieu  lands*  attachment  of  grant  Tield  not  to  take  place  until  selection  is 
actually  made.    United  States  v.  Central  P.  R  Co.  (U.  8.  C.  C).    120. 

—  Premature  selection  and  patent:  suit  to  vacate  selection  and  patent  not 
sustained  where  no  private  party  has  acquired  any  interest  in  lands  so 
selected,  and  the  government  has  become  subject  to  no  oblinition  in  re- 
lation to  said  lanos,  and  has  sustained  no  injury  by  reason  of  premature 
selection  and  patent.  United  States  o.  Central  P.  R  Co.  (U.  8.  C.  C). 
120. 

Title  to:  fixed  by  selection  only.    186  n. 

Under  statute:  lands  outside  40-mile  limit  of  specific  grant  to  Cali- 
fornia &  Oregon  R  Co.,  and  within  exterior  limits  of  an  alteged  Mexican 
gnuit,  held  subject  to  selection  in  lieu  of  the  alternate  odd  sections  other 
wise  disposed  of  at  the  time  of  the  definite  location  of  the  road.  United 
States  V,  Central  P.  R.  Co.  OJ.  8.  C.  C).    120. 

Northern  Paciflc  R  land  grant  held  not  only  a  law,  but  a  conveyanoe;  and 
effect  of,  stated.    Northern  P.  R.  Co.  v,  Lilly  (Mont).    111. 

O.  &  C.  R.  Co. 's  grant  construed  to  be  (1)  a  grant  of  the  odd  sections  of  land 
within  ten  mues  on  each  side  of  the  line  of  the  road,  not  otherwise  ap- 

Sropriated  or  disposed  of  under  the  laws  of  the  United  States  prior  to  the 
efinite  location  of  said  line,  on  condition  that  the  road  is  completed  by 
July  1, 1880,  for  a  breach  of  which  condition  the  grantor  alone  can  claim 
a  forfeiture;  (2)  the  grant  of  the  right  of  way  absolute,  to  take  effect  on 
ihe  definite  location  of  the  line  of  the  road  from  the  passage  of  the  act  of 
1886,  as  against  any  person  claiming  under  a  settlement  or  appropriation 
subsequent  to  the  passage  thereof,  without  condition,  save  that  which  the 
law  tacitly  annexes  to  the  grant  of  any  such  franchise,  the  liability  to  be 
lost  or  forfeited  for  non-user  ascertained  and  determined  in  a  judicial  pro- 
ceeding instituted  by  the  government  for  that  purpose.  Bybee  v,  Oregon 
&  C.  R.  Co.  (U.  8.  C.  C).    127. 

Operation  of,  as  a  conveyance.    116  n. 

Portion  of  Indian  reservation:  gift  of,  to  railway  company  operates  as  a  with- 
drawal of  such  lands  from  the  reservation.  Utah  &a.  li.  Co.  «.  Fiaher. 
(U.  8.  8.  C).    116. 

Railroad  line:  when  fixed  definitely.    184  n. 

Right  of  way  conferred  by  Congress:  acceptance  of  conditions.    184  n. 

Rights  of  homesteader  settling  subsequent  to  land  grant  to  Northern  Pacific 
R.  Co.  held  subordinate  to  rights  of  raibroaa  company.  Northern  p. 
R  Co.  «.  Lilly  (Mont.).    111. 

Sale  of  railway  lands:  performance  as  between  actual  settlers  and  applicants; 
conclusions  deducible  from  circular  of  railway.    185  n. 

Subjudice:  lands  held  to  have  ceased  to  be,  where,  at  the  time  of  their  selec- 
tion by  a  railroad  company,  a  claim  under  a  Mexican  grant  embracing  the 
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lands  selected  within  its  exterior  limits  has  been  finally  r^ected.  United 
States  «.  Central  P.  R.  Co.  (U.  8.  C.  C).    120. 

Taxation  of :  df ect  of  withholding  patents  by  SecretaiT  of  the  Interior.    GOO  il 

Title  acquired  from  the  United  States  under,  relates  hack  to  the  date  of  the 
grant.    Sioux  Ci^,  etc,  R  Co. «.  Chicago,  etc,  R  Co.  (U.  8.  6.  C).    100. 

Title  dates  back  to  original  act.    184  n. 

Title  fixed  by  location  of  railroad.    184  n. 

Vacation  of  patent:  railway  company  entitled  to  seleet  an  equal  amount  of 
other  lands  within  the  limits,  ana  even  to  select  the  same  lands  if  subject 
to  selection,  and  to  receive  a  new  patent  therefor.  United  States  «.  Cen- 
tral P.  R  Co.  (U.  a  C.  C).    120. 

LAVS  0RXGU8. 

Conclusions  of  law  by,  are  not  final  or  oonduBive.    180  fk 
Bx  parte  proceedings  before,  not  final.    186  ik 
Findings  of  fact  by,  hM  conclosive.    186  ik 

LABCBVT. 

SeeBoNDa. 


See  CoNsoifiDATiOH;  EqniTT;  Estoppel;  Gxtasastt;  Iivsicticent:  Iirjimc- 

TIOK;  JXTBIBDICnON;    RATIFICATION;   SpBCIVIO  PBBVOBMANCE;    SxOCK- 
HOLDBB8. 

Action  of  minority  of  stockholders  in  voting  against  ratification  of  lease  is  suf- 
ficient proof  that  it  was*  against  their  wQl.  Mills  «.  Central  R  Co.  (N. 
J.).    47. 

Allegation  in  complaint  in  action  upon,  as  to  citizenship  in  Great  Britun. 
67  n. 

Atchison,  T.  &  S.  F.  R  Oo.  may  lease  a  Colorado  railroad,  and  also  roads  in 
New  Mexico,  Ajiz6na,  and  old  Mexico.  Atchison,  T.  &  S.  F.  R  Go. «. 
Fletcher  (Kan.).    84. 

By  defendant  company's  charter,  certain  old  bondholders  were  authorised  to 
convert  their  bonds  into  its  stock.  The  plaintiff  town  was  a  holder  of 
some  of  the  common  stock.  HM,  that  it  could  not,  in  a  suit  to  set  aside 
the  lease,  avail  itself  of  the  fact  that  some  of  the  bondholders  of  the  old 
company  had  not  exchanged  their  bonds  for  stock,  and  denied  the  vslid- 
ity  of  the  organization  of  the  new  company;  nor  of  the  fact  that  no  pro- 
vision was  made  in  the  lease  for  the  payment  of  certain  creditors  of  the 
company.    Middletown  e.  Boston  &  N.  Y.  A.  L.  R  Co.  (Conn.).    158. 

By  Indianapolis  &  St.  Louis  R  Co.,  guaranteed  by  four  other  companies  and 
covering  property  of  St.  Louis,  Alton  A  Terre  Haute  R  Co.,  hdd  on- 
authoriziBa  by  the  l^slature  and  void.  Pennsylvania  R  Co.  «.  8t. 
Louis,  etc.  R  Co.  (U.  S.  S.  C).    5a 

Delay  of  54  days  in  bringing  suit  to  set  aside  no  laches.  Mills  v.  Central  It 
Co.  (N.  J.).    47. 

Entire  rental  but  four  per  cent  on  preferred  stock,  and  to  go  not  to  the  com- 
pany, but  directiy  to  preferred  8to<^olders  as  a  percentage  on  Uieir 
stock,  7iM  under  facts  that  court  would  not  set  aside.  Middletown  r . 
Boston  &  K  Y.  A.  L.  R  Co.  (Conn.).  15B. 

Estoppel  by  Judgment  in  an  action  for  rent.    57  fi. 

Facts  stated  constituting  a  case  wherein  a  suit  at  law  on  each  instalment  of 
rent,  as  it  falls  due,  is  not  an  adequate  remedy,  and  specific  performaoce 
should  be  sought.  Penna.  R  Co.  e.  St  Louis,  etc.,  R  Co.  (U.  8.  S. 
C).    58. 

Immunity  from  interference  by  court  concerning  lease  not  secured  by 
celerity  in  effecting  lease  and  activity  in  accummating  obstacles  to  grsot- 
mg  relief.    Mills  «.  Central  R  Co.  (N.  J.).    47. 
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Majority  of  stockholders  of  railroad  coxnpany  cannot  lease  rond  against  will  of 
minority.    Mills  v.  Central  R.  Co.  (N.  J.).    47. 

New  Jersey  railways  authorized  to  lease  their  roads  after  first  obtaining  con- 
sent of  those  affected  thereby,  or  by  payment  of  satisfactory  compensation 
to  them  for  their  interest  in  the  property.  Mills  v.  Central  B.  Co.  (N. 
J.).    47. 

New  Jersey  statute  authorizing  Central  R  Co.  to  lease  and  operate  any  rail- 
road intersecting  with  its  road  did  not  authorize  that  company  to  lease 
its  road  to  other  companies.    Mills  «.  Central  R.  Co.  (N.  J.).    47. 

Not  authorized  by  certain  acts  pn  legislature  providing  for  consolidation  and 
mei^r  of  certain  railroad  corporations.  Mills  «.  Central  R.  Co.  (N. 
J.).    47. 

Power  to  make:  ratification.    66  n. 

Railway  company  cannot  make  or  take,  without  legislatiye  authority.  Penna. 
R.  Co.  e.  8t.  Louis,  etc.,  R.  Co.  (U.  8.  &  C).    68. 

Railway  company  in  Kansas  may  lease  railroad  of  another  company.  At- 
chison, T.  &  8.  F.  R.  Co.  o.  Fletcher  (Ean.).    84. 

Reorganized  company  by  a  three-fourths  yote  hM  to  have  power  to  .lease  road 
for  ninety-nine  years  to  a  connecting  road  at  a  fixed  annual  rental.  Mid* 
dletown  v,  Boston  &  N.  Y.  A.  L.  R  Co.  (Conn.).    168. 

Ri^t  of  dissenting  minority  of  stockholders  to  enjoin  or  set  aside.    66  n. 

8t.  Louis,  Alton  £  Terre  Haute  R  R  Co.*s  lease  held  authorized  by  act  of 
niinois  legislature.  Penna.  R.  Co.  «. '8t.  Louis,  etc.,  R  Co.  (U.  8.  8. 
C).    68. 

Set  aside,  petition  to,  not  refused  on  nound  that  granting  the  petition  will 
be  injurious  to  the  petitioners,    lulls  v.  Central  R  Co.  (N.  «f.).    47. 

Taken  by  company  without  authority  of  legislature  Tteld  yalid.  Penna.  R 
Co. «.  8t.  Louis,  etc.,  R  Co.  (U.  8.  8.  C).    68. 

Yoid:  payment  of  rent  under,  cannot  be  compelled.  Penna.  R  Co.  9.  Bt 
Louis,  etc.,  R  Co.  (U.  8.  8.  C).    68. 


Bee  MuKioiFAL  Cobforatioh  ;  Btbbbt  Railway  ;  Taxation. 

Fees  from  railway  companies:  mode  of  computing,  where  they  are  based 

upon  eamin{;s.    627  n. 
Power  of  municipal  corporations  to  impose,  upon  railways.    604  n. 

usir. 

Bee  Attobrxtb  ;  Bokdholdbbs  ;  Bokdb  ;  Conbtbugtion  ;  Land;  Meohah- 
IC8'  LiBN  ;  MOBTOAQB  ;  RSDBBIFnOH  -  Rklkaub  ;  Btattjtobt  Lien  ; 
Taxation  ;  WAiysB. 

Of  taxes  upon  land.    612  n. 

LnOTATIOV. 

Bee  Anikais. 
Statute  of,  as  to  action  for  loss  of  cattle. ,  881  n» 

KAHDAMITS. 

BeeRAiLBOAD  Commumiionebs;  Taxation. 

Application  to  Btate  Railway  Commissioners  must  precede,  to  compel  erection 

of  depot.    646  n. 
Public  highway:  to  compel  railway  company  to  maintain.    271  n. 
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1IA8T1B  AVB  OBYAirT. 

See  ExFBBSB  Gompahxbs  ;  KseiJOBHGB. 

Approach  of  trains:  duty  of  company  to  warn  of.    457  n. 

Brakeman  and  car  repairer  Jield  co-seryants.  Campbell  e.  PenneylTama  R. 
Co.  (Pa.).    427. 

Employed  but  one  day  in  a  railroad  yard  not  chargeable  with  contribu- 
tory negligence  in  not  seeing  a  defect  in  a  brake  wluch  was  not  pttient  to 
the  eye,  ur  of  which  he  was  not  informed  by  others.  Northern  r.  K  Co. 
V.  Herbert  (U.  8.  8.  C).    407. 

Injured  in  coupling:  company  held  liable.    Louisville  &  N.  R.  Co.  v. 

Moore  (Ky.).    443. 

May  assume  that   brakes  were  in  a  condition  in  which  it  is  safe  to 

mount  cars  and  set  tbem  when  ordered  by  the  yard-master.  North- 
ern P.  R.  Co.  V.  Herbert  (U.  8.  8.  C).    407. 

Bundle  thrown  from  train  by  servant:  liability  of  master  for.    457  n. 

Contributory  negligence  of  servant,  iustaDces  of.    420  n. 

Co-servant  rule  not  chang^ed  by  section  1180  of  Dakota  code. "  Northern  P. 
R.  Co.  V.  Herbert  (if,  8.  8.  C).    407. 

Co-servante:  defective  machinery.    442  n. 

Employee  takes  risks  of  negligent  acts  of,  except  where  master  famishes 

unsafe  machinery  or  incompetent  fellow-servants.  Baltimore  &  0.  R 
Co.  V.  McEenzie  (Va ).    8d5. 

Express  messengers  and  engineers  and  subordinate  employees  on  train 

held  to  be.     Baltimore  <&  O.  R.  Co.  «.  McEenzie  (Va.).    d95. 

Fireman  and  engineer  on  different  engines  ?ield  to  be.  Howard  «.  Den- 
ver &  R.  G.  R,  Co.  (U.  8.  C.  C).    448. 

Injuries  by:  company  not  liable  for,  except  when.    Gardner  «.  IDchigan 

C.  R.  Co.  (Mich.).    4^. 

Negligence:  care  in  selecting  employees.    442  ». 

Negli^nce  of  engineer  resulting  in  killing  of  yard  man.    442  a. 

Pleading  and  procedure,  including  nonsuit,  in  action  for  killing.    44S  n. 

-^—  Question  whether  engineer  and  express  messenger  are:  Md  a  question  for 
jury.    Baltimore  &  O.  R.  Co.  9.  McEenzie  (Va.).    895. 

Sub-boss  of  gravel -train_gang  and  conductor  of  train  hdd  not  co-servants. 

Burlington  &  M.  R.  R  Co.  v.  Crockett  (Neb.).    890. 

Who  are.    457  n, 

Wilful  neglect.    442  n. 

Coupling  injury  'to  brakeman  :  company  held  negligent  Gk>ttlieb  e.  New 
York.  L.  B.  A  W.  R.  Co.  (N.  Y.).    421. 

Defective  foreign  cars:  company  lUible  for  injury  received  from.    425  n. 

Defective  machinery:  employer  allowing  it  to  remain  out  of  reraur  after  no- 
tice of  its  condition  held  culpably  negligent  Northern  P.  6.  Co.  e.  Her- 
bert (U.  8.  8.  C).    407. 

Selection  of,  by  employer  shows  want  of  care.    Northern  P.  R  Co.  v, 

Herbert  (U.  8.  8.  C).    407. 

Employee  killed  by  caving  in  of  embankment  where  no  watchman  was  sta- 
tioned to  give  notice  to  workmen  of  danger  from  the  falling  bank.  Bddt 
company  liable.    Burlington  &  M.  R.  R.  Co.  «.  Crocket  (Neb.).    890. 

By  train  running  over  a  steer:  contributory  negligence.    880  n^ 

Foreign  cars:  railway  company  must  inspect  Gottlieb  v.  New  York,  L.  £. 
&  W.  R  Co.  (N.  Y.).    421. 

Hole  in  planking  between  tracks  not  readily  discoverable:  hM  not  negli- 
gence not  to  have  found  and  repaired  it  Gardner  «.  Michigan  C.  R 
Co.  (Mich.).    485. 

Independent  contractor:  negligence  of.    459  n. 

Injury  while  "operating"  roaa  within  meaning  of  Iowa  code.    442  n. 

Liability  of  master  for  injury  where  servant  acts  outside  scope  of  authority 
by  placing  hand  car  on  foreign  track.    457  n. 

Low  bridge,  brakeman  injured:  liability  of  bridge  company  employed  by 
railroad  company.     458  n. 
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XASTEB  Am)  mSiYAXT^Omtinued. 

Master  liable  for  iDJuries  to  em^oyees  <^ii8ed  by  his  own  want  of  ordinary 
care  in  Dakota.    Northern  P.  R.  Co.  v.  Herbert  (U.  8.  8.  C).    407. 

Negligence  of  brakeman  in  uncoupling  movinff  cars  held  question  for  Jury. 
Gardner  v,  Michigan  C.  R.  Co.  (Mich.).    &6. 

Place  to  repair  cars  provided  by  company  presumed  to  have  been  proper  in 
the  absence  of  evidence  showing  the  contrary.  Campbell  v.  Pennsylva- 
nia R.  Co.  (Pa.).    427. 

Representatives  of  the  company  to  whom  notice  will  be  notice  to  the  com- 
pany: section  boss  and  night  watchman  held  to  be.  Baltimore  &  O.  R. 
Co.  V,  McEenzie  (Va.).    895. 

Risks  of  employment:  extent  to  which  servant  assumes.    429  n. 

Risks  of  working  on  car  in  place  where  it  stood:  repairer  assumed.  Camp- 
bell V.  Pennsylvania  R.  Co.  (Pa.).    427. 

Safe  cars,  machinery,  etc.  *  duty  to  furnish,  extends  to  foreign  cars.  Gottlieb  v. 
New  York.  L.  E.  &  W.  R.  Co.  (N.  T.).    421. 
•  Safe  cars,  machinery,  etc.,  obligation  of  railway  company  to  furnish.    425  n. 

Safe  machinery:  rule  not  changed  by  section  1180  of  Dakota  code.  Northern 
P.  R.  Co.  V.  Herbert  (U.  8.  8.  C.).    407. 

Switchman  who  uncouples  cars  contrary  to  orders  held  guilty  of  contributory 
negligence.    Gardner  v.  Michigan  C.  R.  Co.  (Mich.).    485. 

Vice-principal:  engineer  and  conductor  vice-principals  of  company  as  to 
brakeman.    Louisville  N.  R.  Co.  t.  Moore  (Ey.).    448. 

Gravel-train :  conductor  Tteld  vice-principal  as  to  employees  in  his  gang. 

Burlington  &  M.  R  Co.  «.  Crockett  (Neb.).    890. 

Volunteer  going  back  on  track  to  signal  train  of  danger,  who  was  injured  in 
jumping  on  train  to  notify  conductor  of  signal  which  he  feared  had  been 
misunderstood :  held,  company  not  liable,  volunteer  being  guiltv  of  con- 
tributory negligence.     Blair  «.  Grand  R.  &  I.  R  Co.  (Mich.).    480. 

Volunteer  servant:  injuries  to.    485  n. 

Whether  engineer  running  train  for  railroad  company  or  for  conductor.  Lia- 
bility for  negligence.    459  n. 

UGHAVICfi'  USE. 

6ee  Statutes. 

Against  railroad  propertv.    888  n. 

Construction  company  held  to  have  acquired  no  lien  on  road  built.  Wright 
V.  Kentucky,  etc.,  R  Co.  (U.  8.  8.  C).    812. 

Contractors  holding  lien  and  bondholders:  priorities  as  between.    200  n. 

Contract  to  build  several  railroad  bridges  Aeld  entire  for  the  purpose  of  ob- 
taining a  lien.    889  n. 

Director  is  an  officer  upon  whom  notice  may  be  served.    889  n. 

£ngine-house  and  turn-table  held  not  subject  to.    King  v,  Alf  ord  (Ont.).    881 

Lien  of  contractor  under  construction  contract.    889  n. 

Hachiiiery  employed  by  contractor  of  railroad  company  for  making  artificial 
stone  used  in  bridges.    888  ». 

Notice  and  claim  as  prerequisites.    889  n. 

Rights  under,  not  greater  than  those  possessed  under  an  ordinary  right  of 
execution  in  Canada.  King  v.  Alf  ord  (Ont.).  881.  Proudfoot,  J.,  dis- 
senting. 

Statute  as  to:  liability  construed.    888  n. 

MILXTABT  AVB  F08T  SCAD. 

Northern  Padfle  Railway  is  a.     Northern  P.  R.  Co.  v.  Shimmell(Mont).    !• 

uansBALn. 

See  Dakagsb;  Eionvnt  Domaik;  Tbespass. 

Near  right  of  way;  owner  may  tunnel  under  railway  for  piurpose  of  working 
his  minerals  which  are  on  the  other  side  of  it.  Midland  R  Co.  v.  Miles 
(Eng.).    187. 


IGnerab  under  or  netr  nSlwwjz  xig^  of  owner  to  woik  minOb    142  n. 
SorfMe  snpport    14S  n. 

Where  mines  are  adjaeent  to  raflway,  tMr  owner  may  tunnd  under 
way  to  gei  tlie  minenla.    Midland  R.  Co. «.  Milea  (Eng.X    If?. 


Mutoal  and  innocent  miatake  causing  no  injury  will  not  beoonrectedbyOoDit 
oi  Equity.    United  Btatcs  v.  OBntral  P.  Go.  U.  8.  C.  G.    V», 

[OSTOAffB. 

Bee  OoaariTUTioHAL  La.w;  Tazatioh;  Tbubt. 
Goopons:  ri^ts  of  person  adTandng  money  upon.    Cuneron  «.  Tome  (Md.). 


Defiuilt  in  payment  of  instalment  of  interest:  salt  in  eqni^  to  enforoe  lien 
of  mortgage,  so  fv  as  sa<di  instalment  is  concerned,  hda  to  lie.    196  a. 

SIfect  of  foredoenre  of,  upon  railroad:  reorganization.    167  fi. 

Foreclosure:  bondholder,  without  notice  of,  hdd  a  party  to  the  pooeediDg0» 
being  represented  by  trustee  and  other  bondholder.  Gates  «.  Jooston,  etc., 
R  Co.  (Conn.).    14Sk 

By  trustee  at  request  of  single  bondholder  not  abrogated  by  provisioB  in 

trust  deed  prohibiting  trustee  without  consent  of  holders  of  majoiitj  of 
bonds  to  declare  principal  due  before  majority,  etc  Farmers*  Loan  ft 
Trust  Co.  e.  Chicaco  &  A.  R  Co.  (Ind.  U.  8.  C.  C).    108. 

Decree  suspended  until  default  again  occurs.    Farmen'  Loan  A  Tmst 

Co.  V.  Chicago  &  A.  R  Co.  (Did.  U.  8.  C.  C).    166. 

Sale:  delay  not  mnted  on  ground  that  it  had  not  been  asoertsined  how 

many  of  the  boncui  were  iusUy  due.  Brown  e.  8tate  of  Ifaiyland  (Md). 
102. 

Sale :  distribution  of  proceeds,  any  par^  in  interest  may  except  to  ti^ 

claim  of  bondholder  upon.    Brown  e.  State  of  Maryland  (If  d.).    189. 

Where  a  mortgage  was  given  to  secure  a  large  amount  of  coupon  bonds, 

and  contained  a  proyision  that  they  might  be  considered  due  by  any  bond- 
holder in  default  of  interest  for  six  months,  and  that  the  mortgage  might 
then  be  forecloeed,  hdd  that  each  bondholder  took  his  bond  subject  to 
this  right  of  his  co-bondholder  and  could  not  hv  electing  not  to  hsYC  his 
own  m>nd  become  due  restrict  the  action  of  the  majority.  Gates*. 
Boston,  etc,  R  Co.  (ConiL).    148. 

EeUL  by  State  as  indemnity.    348  n. 

HM,  that  mortg^ige  contemplated  that  if  the  best  interests  of  the  comnny 
should  require  a  line  shorter  than  fifty  mUes,  the  company  should  nave 
the  right  to  adopt  it.    Van  Wed  e.  Winston  (U.  8.  8.  C.X    179. 

Mortgi^ee  held  to  take  only  such  rights  as  mortgagor  had  or  subsequently  ob- 
tained, etc.    Wrifht «.  Kentuclqr,  etc.,  R  Co.  (U.  8.  8.  G.).    812. 

Statutory  proyision  declaring  "two-county  mortgages  void^  hdd  withm 
meaning  of  title  to  act  providing  for  taxation  of  money  secured  hy  moxt- 
gagee  on  land.    108  n. 

Trustee,  and  bondholders  under,  hdd  to  haTe  notice  of  company's  want  of 
power  to  make.    200  n. 

Trustee's  right  to  foreclose.    178  ft. 

Trustee  foreclosing:  hdd  entitled  to  the  decree  nut  for  amount  due  and  for 
sale  of  mort^kged  property  upon  default  in  payment.  Fanners*  Loan 
&  Trust  Co.  V.  Chicago  &  A.  R  Co.  (Ind.  U.  8.  C.  C).    166. 

Trust  for  public:  mortgagees  take  railway  property  subject  to.  Gates  «.  Bos- 
ton, etc.,  R  Co.  (Conn.).    148^ 

Two-oounty  mortgages  void:  railway  mortgage  within  purriew  of  act  dsdar- 
ing.    196  n. 
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XmCIPAL  OOBPOSHTIOV.  

866  lilOKBTSB. 

City  charter  conferriqg  seneral  power  to  lay  out  and  extend  streets  authorizes 
the  city  to  extend  the  same  across  the  railroad.  St.  Paul,  M.  &  M.  R. 
Co.  «.  Mmneapolls  (Minn.).    809. 

Power  to  impose  license  tax  on  railway.    004  n. 

Speed  of  train  within.    481  n. 

neuosvcB. 

See  Ahihalb;  OBOSsiNe;  DRirnxxinnsss;  Fbhcbs;  Highway;  MAflTSB  and 
Sbbvant;  NoKBurr;  Pbbbttmptiok;  Res  Adjxtdicata.    And  see  generally 

specific  topics  where  instances  of  negligence  will  be  found  indexed. 
As  a  matter  of  law.    480  n. 
At  crossing:  determinable  by  Jury.    480  n. 
Contributory:  existence  of,  a  question  for  jury.    Qottlieb  v.  New  Toik,  L. 

E.  &  W.  R.  Co.  (N.  Y.).    421. 

In  crossing  injury.    478  n. 

Instances  of.  where  employee  hdd  guilty  and  not  guilty  of.    490  n. 

Must  be  proven  by  oefence.    Bfitimore  &  O.  R.    Co.  v,  McEenzie 

(Va.).    895. 
No  ground  for  nonsuit  unless  conclusively  proven.  Long  Island  R  Co. 

«.  Greany  (N.  Y.).    478. 

Need  not  be  dieproven.    McEimble  «.  Boston  &  M.  R  Co.  (Mass.).  468. 

Due  caution  at  crossing  AM  a  question  for  Jury.    Long  Island  R  Co.  «. 

Greany  (N.  Y.).    4TO. 
-   Liability  for  killing  stock  where  plaintiff  is  guilty  of  contributory  negligence. 

876  n. 
Question  for  Jury  to  determine.    Baltimore  &  O.  R  Co.  v.  McEenzie  (Va.). 

895. 
Switchman  who  uncouples  cars  contrary  to  orders  Tield  guilty  of  contributory 

negligence.    (Gardner  e.  Midiigan  u.  R  Co.  (Mich.).    «5. 

SXW  TBIAL. 

See  RsainnTUB. 

VOVBVIT. 

See  Nbgligencx. 

Cannot  be  sranted  for  contributory  negligence  of  plaintifl  unless  such  negli- 
gence by,  conclusively  establishMl.  Long  Island  R.  Co.  «.  Greany 
(N.  Y.).    478. 

Error  to  grant,  where,  by  any  allowable  deduction  from  the  facts  proven,  a 
cause  of  action  may  be  sustained  by  the  plaintiff.  Long  Island  R  Co. 
V.  Greany  (N.  Y.).    478. 

VOTICE. 

See  Affbal;  Ehhobnt  Domain;  Evidence;  Highway;  Hokestkadek;  In- 
junction; Mastbb  AND  Servant;  Mechanics'  Lien;  Possession. 

By- possession.    186  n. 

Construction  company  held  to  have  notice  of  prior  contract  for  conditional 
sale  of  railway.    Wright «.  Kentucky,  etc.,  R  Co.  (U.  S.  S.  C).    812. 

Of  appeal  in  condemnation  suit.    295  n. 

Of  condemnation  proceedings:  constructive  by  publication,  legislation  may 
authorize.    St.  Paul,  M.  &  M.  R.  Co.  e.  Minneapolis  (Minn.).    809. 

Prior  railwav  grant:  homesteader  charged  with.    185  n. 

Section  haud  may  testify  that  he  gave  notice  to  section  boss  as  to  falling  of 
rock.    Baltimore  &  O.  R  Co.  v.  McEenzie  (Va.).    895. 

What  required  where  highway  is  laid  across  track  of  foreign  railroad  com- 
pany.   808  n. 

Witness  may  testify  to  givins;  night  watchman  notice  of  danger  from  falling 
rock  in  embiuikment    Baltimore  &  0.  R  Co.  e.  McEenzie  (Va.).    896. 
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VOTES. 

Bee  Bnxs  and  Notbs. 

Held  to  be  the  source  of  information  as  to  the  propertj  described  as  the  se* 
cori^  of  the  bonds.    Van  Weel «.  Winston  (U.  8.  8.  C).    179. 

VUItAVGB. 

See  Damaobs;  Highway. 

Abatement  of  obstruction  of  a  highway  as  a.    806  n. 

See  CoimiACT;  CORFoaATiON;  Countxbs;  FmnciABiBB;  Lahds; 

Mbchakicb'  Lien. 

Agent:  delegation  of  authority  of;  ratification.    100  n. 

Depot  agent:  implied  contract  to  employ  and  compensate.    99  n. 

Director  against  whom  judgment  has  been  obtained  by  creditor  of  the  com- 
pany may  haye  contribution  from  his  co-directors.    84  n. 

Facts  of  land  and  right  of  way  transaction  by  director  with  his  company  con- 
sidered, and  director's  conduct  held  honorable  and  bona  fide,  Sandy  Kver 
R.  Co.  V.  Stubbs  (Me.).    87. 

One  agreeing  with  the  directors  of  a  corporation  that  he  would  buy  at  a  heavy 
discount  its  bonds  about  to  be  issued,  on  being  himself  a  director  is  liable 
to  creditors  of  the  corporation  for  the  profits  of  the  transaction.    84  n. 

Security :  compensation  of.    99  n. 

Station  agent  nM  out  as  possessing  authority  to  contract  with  refereDce  to 
all  necessary  and  ordinary  details  of  business.  Wood  «.  Chicago,  M.  & 
St.  P.  R.  Co.  (Iowa).    91. 

Power  of,  to  bind  company.    98  n. 

Who  has  power  to  contract  for  shipment  of  freight  or  produce*  may  also 

contract  for  the  performance  of  anything  reasonably  necessaiy  to  be  done 
to  protect  such  merchandise  or  produce  from  injury.  Wood  «.  Chiogo, 
M.  &  St.  P.  R.  Co.  (Iowa).    91. 

Ticket  agent:  liability  ot  surety  for  money  stolen  from  ticket-office.    98  n. 

Oinni  PKOBAHBI. 

See  AmifALS;  Nbgligbncs. 

Injury  to  stock:  burden  is  on  plaintiff  to  show  that  entry  was  at  point  where 
fence  is  required.    890  n. 

PACIFIC  BAILK0AD8. 

Paymf*nt  for  services  rendered  to  goyemment:  held,  that  goyemment  was  en- 
titled to  retain  payment  only  for  seryices  rendered  oyer  that  portion  of  the 
road  which  it  had  aided  in  the  construction.  United  States  «.  Central  P. 
R.  Co.  (U.  S.  S.  C).    267. 

PARTIES. 

A  contracted  to  build  a  railway  for  the  B  Company  and  bought  iron  of  C. 
A  and  C  made  a  contract  that  the  bonds  of  the  company  issued  to  A 
in  payment  for  construction  should  be  deposited  in  bank  and  vritbdrawn 
on  the  joint  order  of  A  and  C,  so  far  as  might  be  necessary  to  psjC  for 
iron  furnished;  this  second  contract  was  also  si^ed  by  the  president  of 
the  B  (Company.  Held,  that  these  transactions  did  not  make  the  B  Com- 
pany a  party  to  the  contract  between  A  and  C  as  to  paymeot  for  the 
iron.    Blatzer  v.  Raleigh  A  A.  A.  L.  R.  Co.  (U.  8.  8.  C).    854. 

Company  or  stockholders:  hill  held  to  show  no  right  in  complainant  to  use 
their  names  in  order  to  obtain  redress  for  a  tort  committed  on  them.  Ysn 
Weel  V,  Winston  (U.  S.  S.  C).     179. 

Suit  to  yacate  United  States  patent:  owners  of  land  hdd  indispensable  to. 
United  States  v.  Central  Pacific  R  Co.  (U.  S.  C.  C).    190. 
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See  AsaieincBNT;  Gab  TRuer;  Oohtraot. 

Car  trust  company  held  to  be.    601  n. 

Invalid  assignment  of  contract  by  a  partner  hdd  no  bar  to  an  action  upon 

contract  l^  assignee.    Mansfield  «.  New  York  G.  &  H.  R  R  Ck>.  (N.  z .). 

928. 

PA88BV0SB8. 

Person  leaving  train  when  it  stops  before  imssing  over  railway  crossisg  Mi  a 
passenger.    McEimble  e.  Boston  &  IL  R  Go.  (Mass.).    A8. 

■ 

pLXADnres. 

See  Ejbcticsnt;  Fbngbs;  Lbasb;  Mabtbb  ajxd  Sbbyaht. 

Amendment  to  instrument  of  appropriation  in  condemnation  suit    9M  fk 
Citizenship  in  Great  Britain;  aUegaaon  in  complaint  as  to.    67  n. 
Complaint  in  action  for  killing  stock:  sufficiency  of.    881  n. 
Complaint  in  action  of  ejectment:  what  must  be  averred  in.    Northern  P.  R 

Co. «.  Lilly  (Mont.).    111. 
Sufficiency  of  complaint  for  killing  cattle  at  croesinff.    481  fi. 
What  must  appear  in,  under  double-damage  act  of  lUssouxL    271  fk 

PLEDOil.    ' 

SeeGouFQire. 


By  homesteader  is  notice.    186  n. 

PSACTIGB. 

Condemnation  suit:  court  will  not  determhie  qneitioQ  of  interteienoe  with 

adjacent  lands.    294  n. 
Ciourt  will  not  set  aside  inquest    294  n. 

nSfUMPTZOV. 

See  GoHBTEDonoN ;  GBOssnie. 

Ab  to  giving  of  signals.    479  n. 

Aa  to  specifications  in  construction  contract  where  extra  work  is  done  under 

supervision  of  ensineer.    861  n. 
Freedom  from  contrioutory  negligence  presumed  unless  contrary  proven. 

Baltimore  &  O.  R  Go.  «.  McKenzie  (Va.).    896. 
Injury  to  stock  where  there  is  no  fence,  and  no  statute  requires  it,  hM  not 

presumption  of  negligence.    888  n. 
Occupation  of  land  presumed  to  be  for  charter  purposes  of  company.    Peirce 

«.  Boston  ft  L.  R  Go.  (Mass.).    684. 

FUBLIO  P0LI07. 

See  Station. 

RAILXOAD. 

Agreeement  to  bufld  to  a  certain  place  in  consideration  of  the  donation  of 
ground  and  money :  various  separate  contracts  considered  and  hM  to  form 
part  of.    Miller  «.  Gulf,  C.  &  S.  F.  R  Go.  (Tex.).    168. 

Company  not  under  obligation  to  build.  Gates  e.  Boston,  etc.»  R  Go.  (Conn.). 
148. 

24  A.  &  R  R  CiM.— 44 
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But,  when  built,  its  capital  stock,  franchises,  and  ptoperty  stand  chaiged 
primarily  with  a  public  trust  to  cany  into  effect  tne  ol^Ject  of  *its  charter. 
Gates  «.  Boston,  etc,  Co.  (Ck>nn.).  148. 
.  Location  within  township:  tlie  order  of  the  commissionflrs  placiBg  tax  on 
duplicate  is  conclusire,  in  a  collateral  attack,  of  the  fact  that  the  railroad 
was  locat^  within  the  limits  of  the  township.    Nixon  v.  CampbeD  (fad.). 


BAZUfcOAD  GOMMIMIOnBi. 

Bee  TAXATioir. 

AppUcationto,  mustpraoedoffMiidAfmMtoccmipelefeotioQoCdei^  Mn. 
Taxation  to  pay  salaries  and  expenses  of,  Mimd.    M4ik 

mAnWAT  MID. 

Bee  CoiraTmrnoNAL  Law  ;  OoasfrBXTonoK ;  Cknmucr ;  FosnmiBB; 

lUlLBOiLDB. 

The  failure  to  locate  a  railroad  through  a  township  within  a  prescribed  time 
is  not  a  cause  of  forfeiture  of  a  donation  yoted  to  aid  in  the  construction  of 
the  road,  proTided  the  road  is  actually  completed  and  the  sum  domUed 
expended  In  its  construction  within  the  limits  of  the  township.  Hixon  t . 
Campbell  (Ind.).    000*. 

BATmOATIOV. 

See  Btum  ahd  Noraa ;  Lbasb  ;  Ovroeb  ;  BrooKROunnflL 

Bj  Mslature,  of  transfer  of  corporate  property  to  new  company  Md  not  to 

atSect  shureholders  inter  tete.    900  n. 
Contract  between  corporation  and  its  directors  may  be  made  valid  ^  acquies- 
cence merely.    Kelley  e.  Newburyport,  etc.,  K.  Co.  (Mass.).    97. 
Contract  made  by  railway  company  irregulaily  incorporated  may  be  ratified 

hj  subsequent  action  of  siockholden.    KeHej  «.  Newburyport,  etc,  & 

Co.  (MabbX    27. 
Of  accounts  of  agent    100  n. 
Of  lease  of  railway.    66  n, 
Bui&cient  if  made  with  full  knowledge  of  all  material  fscts^  althong^i  not  by 

an  independent  substanUTS  act    KeUey  e.  Newburyport^  etc,  R.  Co. 

(Mass.).    27. 
Transfer  of  corporate  proper^  to  new  oompaoy  hM  ratified  t^  legislature. 

dOOfk 
Use  of  seal  by  treasurer,  slight  evidence  of:  ratification  Md  suiBdent    88  n. 


Appointment  of,  diseretionaiT  with  court    Farmers'  Loan  St  Ttost  Oc 

V.  Chicago  &  A.  R  Co.  (Ind.  U.  8.  C.  C).    106. 
Insolvency  may  or  may  not  be  cause  for  appointing.    Farmen*  Loan  and 

Trust  Co.  e.  Chicago^  A.  R  Co.  (Ind.  U.  B.  C.  C.).    166. 
Priority  of  claims  for  betterments  and  repairs.    861  n. 

BEDIXPTIOV. 
Of  property  from  statutory  lien.    260  ft 

IIFOBMATIOH. 

Bee  CoKTiULOTs ;  Equnnr. 

Contract  not  reformed  by  introduQing  name  of  third  person  as  a  partv  except 
when  mistake  or  fraud  is  clearly  shown.    Blatzer  e.  Raleii^  A  A.  A.  L. 
L_      R  Co.  (U.  8.  8.  C).    864. 
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Of  statutory  lien.    200  n. 


SXKITTXTUB. 

Exaction  of  a  remiasion  of  a  portion  of  a  yeidict  as  a  condition  for  ref nsinffa 
new  trial,  held  to  be  in  the  diacretion  of  tiie  trial  court  Northern  P.  K. 
Co.  V.  Herbert  (U.  B.  8.  C).    407. 

BUOYAL. 

National  corporations  may  remove  to  federal  courts  suits  brought  against 
them  in  State  courts.    Allen  v.  Tex.  &  P.  R  Co.  (La.  U.  B.  C.  C).     18. 

Suit  against  federal  corporation  remoyable  to  United  States  court  notwith- 
standing State  statute  proTides  that  State  courts  may  retain  Juiiadiction. 
Allen  V.  Texas  &  P.  R  Co.  (U.  S.  0.  C).    18. 


BIOB0AVIZATIOV. 

See  BoHDS ;  CoBPOBATioirB. 

SIS  ADJVBZCATA. 

Principle  of,  extended  to  grounds  of  recovery  or  defence  which  miffht  have 
been  and  were  not  presented.    Brown  v.  state  of  Msryland  (Mo!).    1^. 

BecoTery  of  damages  for  trilling  horses  and  destroying  wagon  in  collision  hsld 
no  bar  to,  for  killing  driver  in  same  collision.  Feake  e.  Baltimore  A  O. 
R  Co.  (U.  S.  C.  C).    467. 

•All. 

See  CoiiTBAOT;  Lahd  Obahts;  Mobtoags;  Pabhss. 

Oonditional:  forfeiture  under.  Mortgagee  with  notice  AM  to  be  subject  to. 
Wright  e.  Kentucky,  etc,  R  Co.  (U.  &  a  C).    81d. 

81AL. 

Bee  RLTmcATioir. 

See  Daxagbs;  EMnnEirT  Domadt. 

Condemnation:  benefits  accruing  to  remainder  of  property.    98S  n, 

—  Benefits  common  to  all  property  alons  the  line  cannot  be  set  oA  against, 
nor  deducted  from,  a  just  compensation  for  the  value  of  tin  property 
taken.    Chicago  &  B.  K.  Co.  e.  Blake  (111.).    388. 

In  assessing  damages  for  street  crossing  over  rsilroad,  it  is  error  to  offset  sup- 
posed benefits  to  the  railway  company  arising  from  the  opening  of  such 
street  across  the  railway.  St.  Paul,  M.  &  M.  R  Co.  v.  Minneapolis 
(Minn.).    809. 

Same.  But  where  remedy  is  afforded  by  appeal  for  the  correction  of  errone- 
ous assessments,  the  proceedings  are  not  void  for  such  ciuse.  St.  I^ul» 
M.  &  M.  R  0>.  e.  Minneapolis  (Minn.).    809. 

8DnaH0  JfUXJD. 

See  Bonds;  Pacific  Railboaim. 
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Muasaa^ASL  coxpaht. 

See  Taxation. 

Rolling  atock  of,  to  be  assessed  by  State  Board.    027  n. 

TazaUon  of  rolling  stock  of:  return  of  earnings.    Tnofportation  within 

tbeSUte.    037  n.' 
Gu»  engaged  in  interstate  oommeroe:  taantion  of.  Pickeid*.  Pullman  8.  C. 

Oo.  (U.  S.  8.  C).    511. 
Taxation  of  can  of.    90i  n. 

snozno  pmoBXAvci. 

See  LsASB. 

Executory:  ultra  ffim  contracts  not  specifically  enforced.  Penna.  R  Co.  v. 
St.  Louis,  etc..  R  Co.  (U.  8.  8.  C).    68. 

Of  obligations  of  lease  ?iM  proper  where  a  lease  of  a  railroad  for  99  yean 
contains  covenant  for  the  payment  of  monthly  instalments  of  rent  to 
keep  the  road  in  repair  and  to  keep  account  of  all  matters  oonnected 
with  its  business  as  aifecting  the  amount  of  rent  to  be  paid,  which  ceve- 
nants  were  guaranteed  by  other  parties  than  the  lessee;  and  the  lessee 
company  failed  to  pay  rent,  depreciated  the  value  of  the  road,  and  com- 
bined with  the  guarantors  to  divert  the  earnings  of  the  road  to  the  benefit 
of  the  guarantors.  Penna.  R  Oo.  v.  St.  Louis,  etc.,  R  Co.  (U.  8.  8.  C).  58. 

fTATIOH. 

See  CoNTBAOT;  Damagbs;  DnouxiK;  Ekineht  Domain;  Fkncib; 

Mandaicub;  Offigkb. 

Agreement  of  ofilcer  or  supposed  person  of  influence  with  a  railway  companr 
to  secure  location  of  a  depot  or  station  at  a  designate  point,  held  yoid. 
LouisTille,  N.  A.  &  0.  R  Oo.  e.  Sumner  (Ind.).    641. 

Agreement  to  locate  depot  in  particular  place,  and  prohibiting  location  of  any 
other  depot  within  certain  prescribed  limits,  hM  void  as  against  pnUic 
policy.    Louisville,  N.  A.  &  O.  R  Oo.  e.  Sumner  (Ind.).    641. 

Application  to  State  railway  commissioners  must  precede  tnandamtu  to  com- 
pel erection  of  depot.    646  n. 

Contract  considered  and  hM  to  mean  that  messenger  trains  and  post-offlco 
trains  must  stop  at  station,  but  that  excursion  trains  need  not  do  so. 
Burnett «.  Great  North  of  Scotland  R.  Co.  (Eng.)    647. 

Enforcement  of  agreement  to  maintain  depot.    646  n. 

Failure  to  locate.    646  n. 

When  an  agreement  has  been  made  between  an  individual  and  a  railroad  com- 
pany for  location  of  a  station  or  depot  at  a  particular  place,  in  considera- 
tion of  a  donation  of  money  or  property  to  the  corporation,  without  anv 
restriction  or  prohibition  against  any  other  location,  the  violation  of  such 
agreement  will  be  compensated  for  in  damages.  Louisville,  N.  A.  A  C. 
R  Oo.  e.  Sumner  (Ind.).    641. 

Where  company  agrees  to  build  a  fence  and  locate  a  depot  but  fails  to  do  so. 
it  is  liable  for  Uie  value  of  animals  killed  by  the  cars  and  for  the  value  of 
the  pasturage  lost  to  the  landowner  by  such  failure,  and  for  the  injury 
sustained  by  trespassing  animals,  and  for  the  cost  of  erecting  such  feuce, 
and  for  the  loss  of  increased  value  which  would  have  resulted  to  the 
property  adjoiningif  the  depot  had  been  located  and  maintained.  Louis- 
ville, N.  A.  &  0.  R  Co.  V.  Sunmer  (Ind.).    641. 

STATUTIBS. 

See  Master  and  SsRVAirr;  Taxation. 

Construction  of  mechanic's  lien  law  must  be  liberal.    888  n. 
Repeal:  special  statute  repealed  by  general  legishition  except  when.    Com- 
monwealth V,  Richmond  &  P.  R  Co.  (Ya.).    482.  • 
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STATTmS  ABB  OOHITXTVTIOVAL  FBOTIHOHB  OITH)  AIB  OOVITBHID. 

COKBTITUnONS. 

New  Jeney. 
Amendment  of  1875.    TJnifonnity  of  tezation.    547. 

Tenneuee, 
Const.  1870,  art.  2,  g  2a    Taxation.    511. 

United  BUUee. 
14th  Amendment,  g  1.    Bqual  protection  of  laws.    628. 

Statutes. 

Cdiffomia, 
Political  code,  gg  8670,  8808.    Interest  on  taxes.    610. 

Canada. 
Mechanics*  lien  act    881. 

Dikkoia. 
Code,  gg  1180,  1181.    Bmployers*  liability.    407. 

EngUmd, 

Railway  Clauses  Consolidation  act,  1846,  gg  78,  80,  81.    Minerals  under  right 
of  way.    187. 

lainoU. 

Act  of  January  28,  1861.    Chartering  Terre  Haute  ft  A.  Rjr.  Co.    60. 
Private  laws  of  1861,  p.  72.    Exemption  from  taxation.    486. 
Act  of  1874,  g  1.    Fences.    887. 

2  Starr  <&  Curtis,  St  c.  120,  gg  40  and  42.    Listing  railroad  proper^  for  taxa- 
tion.   612. 

Indiana, 

Act  of  December  18. 1866,  g  8.    Railroad  leases.    71. 

Act  of  March  11, 1876.  g  2.    Forfeiture  of  railroad  aid.    605. 

Act  of  March,  1879.    Removal  of  suit    169. 

R.  S.,  g  2988.    Trusts.     167. 

R  S.  1881,  g  4060.    Railway  taxation.    605. 

R.  8.  1881,  g  8978.    RaUway  contracts.    71 

Iowa, 
Code,  g  1289.    Railway  fences.    867. 


Kentucky, 

Kentucky  < 
Act  of  March  27, 1872.  ~  Kentucky  &  G.  Xi.  charter.    817. 


3  Laws  of  1870,  o.  167,  p.  646.    Kentucky  ft  G.  B.  charter.    814 
'        '■'  "■         '     &G.1S.    " 


Louitiana, 
Act  of  April  28, 1868.    Exemption  from  taxation.    600. 

Maine, 

R  S.  c.  54,  g  14.    Eminent  domain.    91. 

R  S.  1871,  c.  61,  gg  6,  18.    Eminent  donudn.    91. 

Maryland. 
Acts  of  1872,  c  426.    Lien  of  bonds.    198. 
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STATVlli  in  COlCTITUTiOHAL  nOTISXOVS  GITID  in  COHBTSITEI^— 

Continued. 

Pab.  8t  c.  112.  g  115.    Fences.    462. 

Pab.  8C  G.  11,  g  4.    Tuntion  of  8U)cks  and  aeeurities.    61S. 

Fob.  8t.  c  112,  §  01.    Oondemiiaiioii  of  land.    627. 

Bt  of  1871,  c.  881,  §  6.    Certificate  of  incorporation.    81. 

St  of  1846,  c  271.    Railway  fences.    462. 

Minnmota, 
Gen.  8t  c.  18»  g  86.    Benrioe  of  process.    812. 

iftnrafi. 

R8.  g2885.    Jurisdiction.    868. 

Double  damage,  R.  8.  g  1800.    Killing  animals.    868. 

Ndfratka, 
Compiled  St  c.  18,  g  140.    Unorganized  oounties.    620. 

Act  of  1881,  P.  L.  1881,  222.    Consolidation.    47. 

Act  of  1880,  P.  L.  1880.  281.    Railway  leases.    47. 

Act  of  1864,  P.  L.  1864,  624.    Leases.    47. 

Act  of  March  12,  1879.    Condemnation  of  lands.    278. 

Act  of  April  10, 1884,  P.  L.  1884,  p.  14SL    Taxation  of  nilioads.    547. 

Act  of  1866.    Valuation  of  taxable  proper^.    548. 

Act  of  1876.    Railway  taxation.    650. 

RaUway  tax  law  of  1878.    54& 

Ohio, 
R  &  gg  6184,  6185.    Action  for  death.    467. 

Tenneaee, 

Act  of  February  11,  1852.    Internal  improvements.    217. 
Laws  of  1877,  c  16,  p.  26.    Sleeping-car  tax.    511. 

VhUsd  Statu, 

Act  of  March  8,  1868.    CreatinffTerritoiy  of  Idaho.    117. 

Act  of  June  2,  1872.    Rev.  St.  U.  S.«  g  2806.    Public  lands     100. 

Act  of  July  4,  1866.    Homesteads.    106. 

Act  of  June  25.  1868.  15  St.  at  L.  80.    Land  grants.    127. 

Act  of  1866.  14  St.  at  L.  280.    Land  granU.    120. 

Act  of  July  25.  1866,  14  St.  at  L.  230.    Land  grants.     127. 

18  St.  at  L,  p.  72.  c.  84.    Railroad  land  grant.    101. 

20  St.  at  L.,  c.  06.    Thurman  act.    258. 

Virffinia, 

Act  of  March  80, 1888.  Richmond  &  Petersburg  R.  Co.    488. 

Act  of  March  11,  1887.  Railway  incorporation.    487. 

Act  of  March  14,  1886.  Exemption  from  taxation.    487. 

Act  of  March  14, 1886.  Charter  of  Richmond  A  Petersburg  R  Co.    488. 

STATUTOBT  LOX. 

Enforcement  of.    250  n. 

Extent  of,  hdd  by  State.    248  n. 

iDurement  of,  to  benefit  of  bondholders.    240  n. 

Priorities  of.  in  favor  of  State.    240  n. 

State,  not  individual,  holders  entitled  to,  in  Tennessee.    Stevens  e.  Railroad 

Companies  (U.  S.  S.  C).    217. 
Waiver,  release  aod  redemption  of.    250  n. 
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8T0GK. 

See  CoBFOBATioK ;  Laches  ;  Railboad  ;  Taxation;  Tbttst. 

BxempUon  of  capital  stock  from  taxation.    610  ». 
False  representations  in  securing  subecriptionB.    17  n. 
Subscription,  action  upon,  mav  be  defeated  by  fraud  of  company's  agent 
soliciting  subscriotions.    Montgomery  8.  R  Co.  «.  Matthews  (Ala.).    9. 

fTOGKHOLDZBS. 

See  Bonds  ;  FoKnoruxB';  Injunction  ;  Lbasb  ;  Pabtibb  ;  Ratification. 

Action  of  minority  of  stockholders  in  voting  against  ratification  of  lease  hdd 
sufficient  proof  that  it  was  against  their  will.    Mills  v.  Central  R.  Co. 

(N.  J.).    47. 
Majority  cannot  lease  road  against  will  of  minority.    Mills  v.  Central  R.  Co. 

(N.J.).    47. 
Right  of  dissenting  minority  to  enjoin  or  set  aside  a  lease.    M  n. 
Taxation  of  non-resident  holder  of  shares  in  a  domestic  corporation.    616  n. 
Vested  rights  of,  not  impairable  by  subsequent  legislation.    MillB  «.  Central 

R.  Co.  (N.  J.).    47. 

fTBIBT  SAILWAT. 

t  See  Highway. 

Fifty  dollars  lioense  tax  upon,  hM  valid.    604  a. 
Not  an  additional  senritude  on  the  street.    807  n. 

8TSEBT8. 

See  Highway. 

SVBflGSmiOV. 

See  FoKFBiTUBB ;  Fbatjd  ;  Injunction. 

TAZATIOH. 

See  Bonds;  Cab  Tbubt;  Consolidation;  Constitutional  Law;  Elections; 
Elevator;  Estoppel;  Fences;  FRANCHiaES;  Intebbst;  Lands;  Land 
Gbants;  Lien;  Mortgage;  Sleeping-cabs;  Stock;  Street  Railways. 

Act  granting  immunity  from  taxation  should  be  strictlv  construed.    605  n. 

An  assessment  of  a  tax  is  invalid  if,  being  laid  upon  different  kinds  of  prop- 
erty as  a  unit,  it  includes  property  not  legally  assessable,  and  if  the  part 
of  the  tax  assessed  upon  the  latter  property  cannot  be  separated  from  the 
other  part  of  it.  Santa  Clara  County  v.  Southern  P.  R.  Co.  (U.  S.  S.  C). 
528. 

Assessment.    Ad  valorem  tsx:  new  Teiwms.    627  n.  ^ 

Rolling  stock  and  railway  track  as  well  as  capital  stock  of  railway  com 

panics  are  to  be  assessed  by  the  State  board  of  equalization;  but  other 
railway  property  is  to  be  assessed  by  the  local  assessors.  People  v. 
Chicago  &  W.  L  R  Co.  (mx    612. 

Authority  of  municipal  corporation  to  impose  license  tax.    604  n. 

Board  of  examiners  not  enjoined  where  their  proceedings  may  be  reviewed  on 
eertiarari  and  »uper»edia$.    625  n. 

Brown  county  was  attached  to  Holt  county  for  elective,  Judicial,  and  revenue 
purposes.  Holt  county  officers  levied  tax  ui)on  property  in  Brown 
county.  HM,  that  taxes  upon  Brown  county  railroad  should  have  been 
paid  to  the  treasurerof  Brown  county  instead  of  to  the  treasurer  of  Holt 
county.    Fremont,  S.  &  M.  V.  R  Co.  v.  Brown  County  (Neb.).    616. 

Car  trust  company's  rolling  stock  taxable  in  Boston  as  personal  property  em- 
ployed in  business.    ^  ». 
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TAXATIOH— Cbnf^nvAi. 

Classiflcation:  a  law  which  taxes  daaaes  of  property  separately  is  not  ud- 
constitutional  if  it  embraces  all  property  of  each  clam  and  applies  to  ii 
uniform  rules  and  taxes  it  according  to  iU  true  value.  This  rule  applied 
to  railway  property.    State  Board  v.  State  (N.  J.).    546. 

County  assessors  not  authorized  to  assess  railroad  property.    625  n. 

County  auditors  acting  as  board  of  assessors:  increase  .of  amount  imposed 
by  State  board.    635  n. 

County  board  of  equalization  hdid  authorized  to  correct  and  equalize  assess- 
ments, and  taxpayers  ?ield  entitled  to  a  hearing  before  the  board  to  con- 
test the  legality  and  Justice  of  the  assessment  Atchison,  T.  &  S.  F.  R. 
Co.  «.  Wilson  (Kan.).    638. 

Duty  of  company  to  account  to  State  for  its  earnings,  etc.,  as  a  means  of 
ascertaining  when  the  right  to  tax  accrues.    506  n. 

Exempti(5n:  construction  of  acts  and  charter  as  to  taxation  of  Mobile  Omni- 
bus Co.    505  n. 

-— —  Contract  construed  to  mean  a  transfer  of  exempted  landa.    510  tl 

Effect  as  to  branch  road  subsequently  acquired.    507  n. 

Effect  of  transfer  or  consolidation.    507  n. 

Constitutes  an  unimpairable  contract  except  where  right  to  alter  or  change 

exemption  has  been  reserred  by  State.    Commonwealth  e.  Richmond  & 
P.  R  Co.  (Va.).    482. 

Held  applicable  only  to  lands  used  for  corporate  purposes.    606  n. 

Must  be  clearly  proven.    People  v,  Illluois  C.  R.  Co.  (111.).    494. 

Of  capital  stock  from.    510  n. 

Of  property  and  profits  and  shares  of  stock  of  Richmond  &  P.  R.  Co. 

Commonwealth  t.  Richmond  &  P.  R.  Co.  (Va.).    482. 

Of  property  used  for  railway  purposes  does  not  include  a  grain  elevator. 

People  V.  Illinois  C.  R.  Co.  (111.).    494. 

Road  fixtures  and  appurtenances  held  not  exempt  from  taxation  until 

after  road  should  be  completed.    Yicksburg,  S.  &  P.  R.  Co.  e.  Dennis 
(U.  8.  S.  C).    500. 

Fences  are  not  part  of  the  roadway  to  be  taxed  by  State  board,  but  are  im- 
provements  assessable  by  local  authorities  of  proper  county.  Santa  Clara 
County  V.  Southern  P.  ft.  Co.  (U.  8.  S.  C).    528. 

Fifty  dollars  per  annum  on  sleeping-cars  void  as  to  such  as  are  engaged  in 
interstate  commerce.    Pickerd  v.  Pullman  S.  C.  Co.  (U.  8.  S.  C).    511. 

Franchises  are  subject  to.    State  Board  e.  State  (N.  J.).    546. 

Income  of  railroads  cannot  be  taxed  without  levy  of  leglsUture.    604  n. 

Interest  on  taxes  at  the  rate  of  2  per  cent  per  month  from  the  time  they  be- 
come delinquent.  County  hM  not  entitled  to  reooyer.  People  e.  itotib. 
P.  C.  R.  Co.  (Cal.).    610. 

Land  grant:  effect  of  withholding  patents  by  Secretary  of  the  Interior.  509  a. 

Levy  by  county  supervisors  hM  uUra  vires.    625  n. 

Occupation  tax  on  palace  cars:  constitutionality.    604  n. 

Of  land  grant:  failure  to  pay  cost  of  survey.    609  n. 

Of  non-resident  holder  of  shares  in  a  domestic  corporation.    616  n. 

Of  road  operating  in  other  States:  consolidation.    627  n. 

Of  rollinff  stock:  return  of  earnings;  transportation  within  the  State.  627 n. 

Power  oiexemption  can  only  be  surrendered  by  clear  expression  of  l^isladve 
intention  so  to  do.    Commonwealth  v.  Richmond  &  P.  R  Co.  (Va.).  482. 

Railroad  aid  tax  void  because  committeeman  of  town  acted  as  agent  for 
railroad  in  inducing  voters  to  vote  for  it.    609  n. 

Railroad  bonds  not  taxable  as  public  stock  and  securities.    615  n. 

"  Railway  track  *'  includes  property  held  by  railway  company  for  right  of 
way,  even  though  road  be  not  actually  constructed,  and  even  thouph  lots 
held  by  the  company  for  right  of  way  have  buildings  on  them  which  are 
occupied  and  the  company  permits  such  occupancy  to  continue  daring 
construction  of  the  track.    People  e.  Chicago  &  W.  I.  R  Co.  (111.).   612. 

Right  of  State  to  tax  property  situate  on  land  belonging  to  general  govera- 
meut.     511  n.  ' 
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Sleeping-cars  and  other  rolling  stock  are  to  be  assessed  bv  State  board.  827  n. 

State  board  of  equalization:  constitutionality  of  act  creadfng.    626  n,  • 

Taxes  assessed  considered  as  a  lien  upon  land.    612  ». 

The  omission  of  taxing  officers  to  assess  certain  property  cannot  control  the 
duty  imposed  by  law  upon  their  successors,  or  the  power  of  the  legislature 
to  tax  the  prc^rty,  or  the  legal  construction  of  a  statute  under  which  its 
exemption  from  taxation  is  claimed.  Yicksburg,  S.  &  P.  R.  Co.  v,  Dennis 
(U.  8.  8.  C).    600. 

To  pay  salaries  and  expenses  of  railroad  commissioners  ?ield  void.    604  n. 

Tunnels,  tracks,  structures,  etc.,  taxable  as  real  estate.    615  n. 

Valuation  of  fences  at  (800  per  mile  hM  too  vague  and  indefinite  to  serve  as  a 
basis  for  estimating  the  aggregate  valuation  of  the  fences  included  in  as- 
sessment, or  the  amount  thereof  appropriated  to  the  several  counties. 
Santa  Clara  County  v.  Southern  P.  K.  Co.  (U.  8.  S.  C).    523. 

Valuation  of  railway  fences  at  (800  per  mile,  held  that  the  court  could  not  as- 
sume that  the  state  board  included  the  fences  in  their  assessment  at  the 
rate  of  $800  per  mile  for  eyerv  mile  of  railway  within  the  State,  counting 
one  or  both  sides  of  the  roadway,  and  could  not,  after  eliminating  that 
amount  from  the  assessment,  give  Judgment  for  the  balance  of  the  tax,  if 
any.    Santa  Clara  County  v.  Southern  P.  R  Co.  (U.  8.  8.  C).    528. 

What  property  exempt  fronL    506  n. 

Where  a  county  is  not  entitled  to  Judgment  for  taxes  originally  claimed,  it 
could  not  have  judgment  in  its  favor  for  penalty,  interest,  and  attorney's 
feos.    San  Benuirdino  Co.  «.  Southern  P.  R  Co.  (U.  S.  8.  C).    540. 

Whether  property  is  exempt  from,  depends  on  facts  to  be  ascertained  byjuiy, 
after  which  exemption  is  a  question  of  law.  People  v,  Olinois  C.  K.  Co. 
au.).    4d4. 

TBARIO. 

Agreement  as  to,  constraed  with  rof erence  to  repayment  of  mon^  advanced. 
78  ». 
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Entering  right  of  railway  and  crossine  line  in  order  to  get  minerals  from  ad- 
jacent mines  held  a  trespass.    Midland  R  Co.  «.  Miles  (Eng.).    187. 

TRVm, 

See  Bonds  ;  Constitutiohal  Law  ;  Cobfosatioh  ;  Mobtgaob  ;  R^ilboad. 

Capital  stock:  franchises  and  property  of  railway  company  Jidd  in  trust  for 
the  public.    Gates  v,  Boston,  eto.,  K.  Co.  (Conn.).    148. 

dUzen  of  United  States  may  hold  property  absolutely  for  himself  or  in  trust 
for  others  in  any  State  of  the  Union.  Farmers'  Loan  &  Trust  Co.  «. 
Chicago  <&  A.  R  Co.  (Ind.  U.  8.  C.  C).    166. 

Foreclosure  by  trustee  at  request  of  single  bondholder  not  abrogated  by  pro- 
vision in  trust  deed  prohibiting  trustee,  without  consent  of  holder  of  ma- 
jority of  bonds,  to  declare  principal  due  before  majority,  eto.  Farmers' 
Loan  A  Trust  Co.  v.  Chicago  A  A.  R.  Co.  (U.  S.  C.  C).    166. 

Non-resident  trustee,  statute  declaring  conveyance  to,  void,  hM  unconstitu* 
tional.  Farmers'  Loan  A  Trust  Co.  u,  Chicago  &  A.  R  Co.  (Ind.  U.  S. 
C.C).    166. 

Not  permitted  to  fail  for  lack  of  trustee:  e.g,,  a  conveyance  of  trust  to  one 
capable  of  taking,  and  one  not,  will  not  become  invalid  by  season  of 
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the  death  of  the  competent  troitee.  Farmen'  Loan  &  Trust  C6.  v. 
Chicago  &  A.  R  Ck>.  (Ind.  U.  8.  C.  C).    IM. 

Public  iiiterest  in  railwajrs:  mortgagees  take  their  mortgage  subject  to.  Gatei 
«.  Boston,  etc^  R.  Co.  (Coud.).    148. 

Right  of  cedui  que  trutt  to  compel  railway  company  to  conyey  railway  lands. 
IMn. 

State  statute  declaring  conyeyance  in  trust  to  any  other  than  honaJUewadeoi 
"invalid,  and  providing  that  trustee's  right  shall  cease  upon  bis lemoTil 
from  the  State,"  hskl  not  to  goyem  a  conyeyance  in  trust  to  a  fordgn  cor- 
poration of  property  within  the  State.  Farmers'  Loan  &  Trust  Go. «. 
Chicago  &  A.  R.  Co.  (Ind.  U.  S.  C.  C).    IM. 

Treasurer  of  State  who  is  trustee  for  bondholders  of  railway  may  exereife  s 
wide  discretion  within  scope  of  his  powers.  Gates  v.  Boston,  etc.,  R  Co. 
(Conn.).    143. 

Trustees  or  Florida  internal-improvement  fund:  rig^t  of,  to  control  boadt  of 
the  State  sought  to  be  cancelled,  but  remaining  in  hands  of  panibuian. 
litUefleld  e.  fflozham  (U.  S.  &  C).    90a 

Trustee's  right  to  foreclose  trust  deed.    178  n, 

4  ■ 
VLTBA  TIBII. 

See  CoRTRACTS ;  Hiohwat  ;  Taxatbxk, 

Guaranty  of  bonds  hM  binding  in  favor  of  innocent  holder.  AlchlsoB,  T.  Js 
&  F.  R  Go.  9,  Fletcher  (Sjul).    84. 

wAnm. 


See  CoNTBAOT ;  Statctiost  Loot. 

Act  of  contractor  in  commencinff  work  within  five  days  after  reoe^  of  notioe 
Md  not  a  waiver,  as  he  did  it  imder  protest.  Manifleld  sl  New  Yoik,  CL 
&  H.  R  R  Co.  (N.  Y.X    88& 

Of  statutoiy  lien.    260  n. 


I    ^ 
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